i: 
fl 


| 5 The e e all the STATUTEs and meren Ra 


G JUSTICES of the PEACE, I OVERSEERS, | 


SHERIFFS, | I HIGH CONSTABLES, | 
UNDER-SHERIFFS, || SURVEYORS of the HIGHWAY, 
CLERGYMEN, -__, *I|. CONSTABLES, 
CHURCH-WARDENS, 3 HEADBOKOOGHS, 5 


; 'By the Wy. EDWARD BARRY; LL. D. 


e * 
7 
PRESENT PRACTICE. 


- — as — 


Or A 


Justice of the Peare; 


5 % | 


| Complet Library of Pariſh . 


$ X 
* 
— : by 
; * 


CONTAINING 


% 


down to the Year 1799, which point out the DuTr and .. 
PRESENT Enes of 


- - 
® - 


# 


| And other COUNTY, WARD, and FARISH-OFFICERS. 


** 


* L. u. 


/ 


LONDON: Printed for the 1 and ſold by Meſf. 
S1MMoNDS, Pater-noſter Row ; BUTTERS, No, 79» Fleet-ſtreet 3 
" FLETCHER, Oxford 3 and Hopson, Cambridge. 


MDCC. 


"THE 
PRES E N 7 PRAC ä 


— 


F 


A juſtice of the Peace. 


0 — —— "_— 


Debtoz. 


HERE a man owes a certain ſum of money by Debt, what it ie, 
| obligation, or by bargain for a thing fold, or by 

contract, or upon a loan made by the creditor to the debtor, _ 

and the debtor will not pay the debt at the day appointed 
that he ought to pay it, then the creditor ſhall have an action 

of debt againſt him for the ſame. F. N. B. 119. FE 
= An action of debt is ſaid to be founded upon contract, Aion of debt. 
either expreſs or implied, in which the certainty of the ſum | 

or duty appears; therefore the plaintiff is to recover the ſamo 
in numero, and not to be impaired in damages by the. jury, 
| - in thoſe _— which found only in damages; as aſſump- 

t, trover, & ð y. 1 | * 2 
By the & 23 C. . c. 20. The — ſhall not put, n fee 
keep, or lodge priſoners for debt and felons together in one — 2 , 
room or chamber; but they ſhall be put, kept, and lodge 
ſeparate and apart from each other in diſtinct rooms; on 


pain of forfeiting his office, and treble damages to the party 
= grieved, /. 1% . - | | 


But it ſeems generall in all caſes where a man is com- 


mitted to priſon, eſpecially if it be for felony, or upon execu- 


tion, or but for a treſpaſs or other offence, 'every gaoler 
ought to keep ſuch priſoner in ſafe and cloſe cuſtody ; ſafe, 
* : QI, Il, (134) | B 2 5 that 


VVV 

chat he cannot eſcape; and cloſe, without conference wich 
others, or intelligence of things abroad. Dalt. c. 170. 

Priſoner going Therefore if the gaoler ſhall licence his priſoner to go abroad 


abroad. for a time, and then come again, or to go abroad with a 
keeper, though he come again, yet theſe are eſcapes. Dall. 
c. 170. 


ence it is lawful for the gaoler to hamper a felon with 
| irons to prevent his eſcape. 1 H. H. 601. Dalt.c. 170. 
Priſoners ſhould And it has even been faid that a gaoler is not puniſhable 
— be — for keeping a debtor in irons. 2 Haw 152. But the learned 
able fear of an editor of Hale's Hiſtory obſerves, that this liberty, even in the 
eſcape. caſe of a felon (much more in the caſe of a priſoner for debt) 
8 can only be intended where the officer has juſt reaſon to fear 
an eſcape ; as where the priſoner is unruly, or makes any 
attempt to that purpoſe ; but otherwiſe, notwithſtanding the 
common practice of gaolers, it ſeems altogether unwarrant- 
| able, and contrary to the mildneſs and humanity of the laws 
| of England, by which gaolers are forbidden to put their pri- 
ſoners to any pain or torment. And lord Coke, 2 Juſt. 381. 
is vey that by the common law it may not be done. 1 H. 
H. 601. MITRE e þ ae 
Priſon for The county gaol is the priſon for malefactors; but pri- 
debtors. ſoners for debt, where efcape lies againſt the ſheriff for their 
eſcaping, uy bekept in what place the ſherift pleaſes. L. 
|; Raoym. 13 JT | - » un 1 N 
| Arreſnig and By the 32 G. 2. c. 28. it is enacted, That no ſheriff, 
taking to pri» bailiff, or other officer, ſhall take any perſon by him arreſted, 
or being in his * by virtue of any writ or other pro- 
cefs, to any tavern, alchouſe, or other public victualling or 
drinking- houſe, or to the private houſe of any ſuch officer, his 
© tenant, or relation, without his free conſent z nor charge 
him for any liquor, victuals, or other thing whatſoever, but 
what he ſhalt call for of his own accord; nor cauſe or pro- 
cure him to call for any ſuch, but what he ſhall call for vo- 
luntarily; nor demand, directly or indirectly, any other or 
greater fee than is by law allowed; nor take any gratuity for 
eeping him out of gaol; nor carry him to gal within 
twenty - four hours from the time of arreſt, unleſs the perſon 
| ſo arreſted ſhall refuſe to be taken to ſome ſafe and conve- 
| nient dwelling-houſe of his own appointment, within ſome 
city or market-town (if there arreſted), otherwiſe within 
three miles from the place of arreſt ; ſo as ſuch qwelling- 
| houſe be not the houſe of the perſon arreſted, and be wich- 
8herif. bailif, n the reſpective diviſion or liberty. / . | 3 f 
&c+ [ball take And by the ſame ſtatute, . 2. No ſheriff, bailiff, or other 


ly what is al- ight's Ii or 
33 officer, ſhall take more for one ot more night's lodging, = 
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for or to have brought to him at ſeaſonable times in the day, ** be ſupphed 


day's diet, or other expences of any petſ | | 
ha Dial 5 allowed by order of ſeſſions: which ſeſſions N a 
ſhall make order therein, and vaty the ſame from time to | 
time as they ſhall ſee occaſion 3 and ſhall cauſe a copy of 
every ſuch order, and of every variation or alteration thereof, 
ſigned by the clerk of, the peace, to be put and kept up in 
| ſome conſpicuous place in the ſeſſions-houſe or other pro- 
per place, that the ſame may be there ſeen and examined. : 
And every ſheriff, and other perſon intruſted with che ex- Sheriffs ſhall de» 
ecution of proceſs, ſhall deliver a printed copy of che ſeveral — 9 t 
clauſes in this act relating to bailiffs, and other perſons to clauſes of this 
be employed under them, to every ſuch bailiff and other per- ad to their 
ſon ; and ſhall alſo make it part of the condition of the bond #ffcers. 
to be given by ſuch bailiff or other perſon, that he will ſhew 
and deliver a copy of the ſaid clauſes to every perſon he ſhail 
arreſt and. go with to any public or other houſe where any 
liquor ſhall be fold, and that he will permit every perſon o 
arreſted, or any friend of his, to read over the ſame clauſes, 
before any liquor, meat, or victuals ſhall be called for or 
brought to ſuch perſon: and any bailift who ſhall offend 
in the premiſes, ſhall, beſides the breach of the condition 
of the bond, be deemed guilty of a miſdemeanor in the exe- 
cution of the proceſs, and puniſhable as ſuch by virtue of this 
act. /. | | 
ads — the ſame act, /. 4. The ſheriffs and gaolers ſhall ſuf- g.vler ſhall ſub 
fer any priſoner for debt, at his on will and pleaſure, to ſend ſer the priſoner 


0 0 Debtor. -- | 2 1 
on under arreſt; 2 | 


— 


any beer, ale, victuals, or other neceſſary food, from what e 
place he ſhall think fit, or can have the ſame; and alfo to 
have and ufe ſuch bedding, linen, and other neceſſaries as he 
ſhall think fit or have occaſion for, or ſhall be ſupplied with, 
without purloining or detaining the ſame, or requiring him 
to pay for the having or uſing thereof, or putting any man- 
ner of reſtraint or difficulty upon him in relation thereunto. | 
And the two lords chief juſtices, and the lord chief baron, Juſtices and 

or two of them, with the mayor and two aldermen of London, chief. baron ts 

or three aldermen without the mayor, reſpecting the priſons ol I 6 
within the ſaid city ; and the faid lords chief juſtices and the rules and orders 
chief baron, or two of them, with three juſtices of the peace for the regulz- 

of Middleſex and Surry reſpectively, for the priſons in thoſe ion oĩ gad. 
counties; and elſewhere, the juſtices of the peace in ſeſſions, 3 
ſhall eſtabliſh tables of the rates and fees to be taken -by 
gaolers in their ſeveral and reſpective juriſdictions, and vary v.51 
the ſame as they ſhall ſee occaftion. Such tables to be ſign- | . 
ed reſpeRively by the ſaid judges, mayor, aldermen, and juſ- 
tices in Londen n Surry; and elſewhere, by 

* e „n | three 


ng * 


Debtoz. 


three or more juſtices in ſeſſions, and afterwards reviewed, 
confirmed, or moderated by the judges of aſlize (or juſtices of 
great ſeſſions in Males — Cheſhire) at the next aſſiaes held 
after the making or varying the ſame as aforeſaid ; the ſame 
to be afterwards ſigned by the faid judges of aſſize and three 
Juſtices of the peace of ſuch diviſion or place reſpectively. 


Rules — al Aue by the ſixth ſection of the ſaid ſtatute, proper rules 
a time. and orders, for the better goveri ment of gaols and priſoners 
therein, ſhall be made, and altered as there ſhail be occaſion, 
by the courts at Weſtminſter-hall for the priſons belonging to 
the ſaid courts ; and by the ſaid lords chief- juſtices and the 
chief- baron, or two of them, with the mayor of London and 
two aldermen, or three aldermea without the mayor, for the 
priſons in the ſaid city; and by the ſaid lords chief-juſtices 
and the chiet-baron; or two of them, with three juſtices 
of the peace, for the priſons in 7;ddle/ex and Surry; and 
elſewhere, by three or more juſtices in ſeſſions, for the 
priſons in their reſpective diſtricts ; which rules and orders oF 
are to be afterwards reviewed and altered, if thought neceſ- * ; 
ſary, by the judges of aſſize at the next aſſizes, after making 1,78 
and altering the ſame ; andafter every ſuch making or altering, bl 
| the ſame ſhall be ſigned by the ſaid ſeveral perſons authoriſed to | 
make, review, or alter the ſame reſpectively; and duplicates of 
| ; every ſuch table of fees, and of orders which ſhall from time | 
1 to time be made for the priſons belonging to the courts at 1 
Weſtminſter-hall, ſhall be inrolled in ſuch court reſpectively; | 
and for any other priſons ſhall be tranſmitted to the clerk of 
the peace, to be inrolled by him without fee,; and ſuch cleck 15 
of the peace ſhall alſo cauſe a copy thereof to be hung up "= 
Gaoler to hang jn the court where the aſſizes or quarter-ſeſſions ſhall de 10 | 
Bp cpr. held, there to remain and be inſpected, and another copy 
thereof to be tranſmitted to the gaoler; and ſuch gaoler, on 9 
his receiving ſuch copy, ſhall forthwith cauſe it to be hung 9 
up in ſome open place, and in a conſpicuous manner, in his 
gaol, where it ſhall be kept up, that the priſoners may have 
Ba reſort thereto, at ſeaſonable times in the day, without WW; 
paying any thing for being permitted ſo to do. /, 65. 
And the courts at Weſtminſter-hall ſhall, in every Mi- "** 
chaelmas term, enquire whether ſuch tables of fees, and ſuch =" 
rules or orders, are hung in the ſeveral priſons to them be- 0 
longing, and duly comphed with. /. 7. 1173 „ 1 
And the judges of aſſize ſhall make like enquiry, and ſu n-: 
ply and redreſs what they ſhall find neglected or tranſgre 1 
relating thereunto; and ſhall expreſsly give in charge to the 
grand jury, to make enquiries thereof. /. 8. gx Fl 
the courts at. Meſiminſter, juſtices of aſſize (and 
| | great 


# 
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5 great ſeſſions,) juſtices of the peace, and commiſſioners for 


charitable uſes, ſhall from time to time enquire Par 
gifts and bequeſts to poor priſoners ; and they are authoriſe 
to ſend for papers and witneſſes, and examine perſons upon 
oath, and ſettle and regulate the paymient thereof in ſuch eaſy 
and expeditious way as they ſhall think proper. , 9g. © 
And a table of ſuch benefactions, after every ſuch ſettling 
and regulation, ſhall be tranſmitted to the clerk of the 
peace, to be regiſtered by him without fee ; and a copy 
thereof to the gavler, to be hung and kept up by him in 
ſome conſpicuous place in his gaol, where the priſoners may 


have eaſy reſort thereto. /. 10. 1 i "= 
By the ſame ſtatute, /. 11. on the petition, in term time, Redreſs of 
of any perſon being, or having been under arreſt, complain. Sricwances. 


by the gaoler, or other officer, 


ing of any exaction or abuſe 
to any of the courts of record at //e/imin/ter, from whence 
the proceſs iſſued; or, in vacation time, to any of the 
Judges of ſuch court reſpectively, or to the judges of afhze 

or great ſeſſions, or judges of any other court of record from 


| whence ſuch proceſs iſſued, they ſhall hear and determine the 


matter in a ſummary way, and make ſuch order for redreſ- 
ſing the abuſes, or exactions, for puniſhing the offender, and 
making reparation to the party injured, as they ſhall think 
juſt, with full coſts of the complaint; the ſame to be in- 
forced by attachment, or in any other manner, as orders of 
the faid courts or judges may be inforced. /. 11. | 
No gaoler ſhall take, directly or indirectly, of any pri- 
ſoner for debt, damages, coſts or contempt, any other fee 
for his commitment, or coming into gaol, or for his cham- 
ber rent there, or for his releaſe or diſcharge, than ſhall be 


allowed by the table of fees in purſuance of this act: and 


every ſheriff, gaoler, or other officer, who ſhall offend a- 


gainſt this act, ſhall, for every ſuch offence (over and above 


| ſuch other penalties or puniſhments as he may be liable to 


by the laws now in force), forfeit to the party grieved the 


ſum of 50/. with treble coſts. /. 12. 


Allo by the fame act, ſ. 13. If any perſon ſhall be charged How priſoners 


in execution, for any ſum not exceeding 1001. [and by 26 G. may be diſ- 
| . | charged on de- 


3. c. 44+ / 1. which is in force only for five years, and 
conſequently near expiring, unleſs it ſhould'happen to be re- 


| newed, ot made perpetual |, the fame is extended to any ſum 


not exceeding 200/. and ſhall be willing to deliver up to his 
creditors fo charging him in execution, all his eſtate and 
effects towards the ſatisfaction of the debt for which he ſhall 
ſo ſtand charged, ſuch priſoner may, before the end of the 
firſt term next after his ſo being charged in execution, ex- 

| | n hibit 


Penalty for tak; 
ing more than 


proper fers. 


EL 


8 | Debfox. 
hibit a petition to any court of law from whence the procefs 
iſded, or to the court into which he ſhall be removed by 
habeas corpus, or ſhall be charged in cuſtody, -and ſhall re- 
main in the priſon thereof, certifying the cauſe of his im- 
priſonment; and ſetting forth in ſuch petition, not only a juſt 
and true account of all the real and perſonal eſtate which he, 
or any perſon in truſt for him, is intitled to at the time of his 
petitioning, and of all incumbrances _— the fame, but 
alſo a juſt and true account of all the real and perſonal eſtate 
which he, orany perſon in truſt for him or for his uſe, was in- 
tereſted in or mtitled to at the time of his impriſonment, in 
poſſeſſion, remainder, or expectancy, to the belt of his know- 

- ledge and belief; and a juſt and true account of all ſecu- 
rities wherein any part of his eſtate confiſts, and of all deeds, 
evidences, writings, books, bonds, notes, and papers con- 
cerning or relating to the ſame; and the names and places 
of abode of the witnefles to all ſecurities, bonds, and notes, by 
and where they are to be found, fo far as his knowledge bbs 
; extends. 7d. | 9 
Notice of peti- And before fuch petition ſhalt be received by any ſuch 
tion to be given. court, he ſhall cauſe to be given or left to or for all the 
creditors at whoſe fuit he ſhall then ſtand charged in execu- of 
tion, their executors or adminiftrators, at their uſual places WP 
of abode (or to their attorney or agent laſt employed in the [ 
. caufe; if ſuch creditors, or their executors or adminiſtrators 
cannot be met with, and not otherwiſe) fourteen days at leaſt 
' before ſuch petition ſhall be preſented and received, a notice 
in writing, ſigned with his name or mark, importing, that 
he intends to petition the court from whence the procefs 
iſſued upon which he ftands charged in execution, or into 
the priſon to which he ſhall have been removed by habcas 
cor pu, or ſhall ſtand charged in execution on any judg- 
ment recovered on any bill or declaration filed or delivered 
in any fuch court; and alſo fetting forth in ſuch notice, a 
true copy of the account or ſchedule of his eſtate which he 


intends to deliver into court (except the neceſſary wearing El 
- apparel and ber of himſelf and his family, and the tools, 
implements, or inſtruments of his trade or calling, not ex- 4 2 
ceeding the value of 100. in the whole.) Id. 9 


Aff da dit of fers Alſo an affidavit of the due ſervice of ſuch notice ſhall =" 

vice of fuck be delivered «with the petition, and openly read in te 
S 

If the court ſhall be ſatisfied with the regularity of ſuch 

notice; the petition ſhall be received; and the court ſhall 

thereupon, A- or rule of the faid court, cauſe the pe- 

titioning priſoner to be brought up, and the b or 

2 + % cir 


» EP : | | 
their executors or adminiſtrators to he ſummoned to appear 
perſonally, or by their attorney in the ſaid court: and on 
their appearance, or if they ſhall neglect to appear, then on 
affidavit of the due ſervice of ſuch order on them, or on 
their attorney if they cannot be found ; ſuch court ſhall, in 
a ſummary way, examine into the matter of the petitioa, and 
tender to the priſoner the oath following : 


« ] A. B. do ſwear in the preſence of Almighty God, that Oath, 

« the account by me ſet forth in my petition preſented to this 

« honourable court, doth contain a full and true account of 
« the real and perſonal eftate, dehts, credits, and effects what- 
« ſoever, which I, or any in truſt for me, at the time of my 852 
« firſt impriſonment in this action, or at any time ſince, had, | 
« or was in any reſpect intitled to, in poſſeſſion, reverfibn, or 
« remainder (except the wearing apparel and bedding of or 
for me and my family, and the tools or inſtruments of my 
« trade or calling, not exceeding x0/. in value of the whole): 

& and alſo an account how much of my real and perſonal - 
« eſtate, debts, credits, or effects, hath ſince been diſpoſed of, 
« releaſed or diſcharged, and how, to whom, and on what 
( conſideration, and for what purpoſe, and how much there- 
» of, I or any perſon or perſons in truſt for me, have, or at 

= © the time of my preſenting my ſaid petition to this honour- 
« able court, had, or which I am or was, or any perſon in 
« truſt for me, or for my uſe, is any ways intereſted in, or 
« intitled to, in poſſeſſion, reverſion, remainder, or expec- 
c tancy; and alſo a true account of all deeds, writings, books, 

« papers, ſecurities, bonds, and notes, relating thereto, and 
« where the ſame teſpectively now are, to the beſt of my 
knowledge and belief, and what charges are now affecting 
«the real eſtate I am now ſeiſed of, or intitled to [if ſuch 
« priſoner ſhall then be ſeiſed of any real eſtate] ; and that 1 
ec have not, at any time before or ſince my impriſonment, 
« directly or indirectly, fold, leaſed, aſſigned, mortgaged, 
« pawned, or otherwiſe difpoſed of, or made over in truſt for 
< myſelf, or otherwiſe, than is mentioned in ſuch account, 

< any part of my meſſuages, lands, tenements, eſtates, goods, 

« ſtock, money, debts, or other real- or perfonal eſtate, 

«© whereby to have or accept any benefit, advantage, or pro- 

« fit, to myfelf or my family, or with any view, deſign, or 

intent, to deceive, injure, or defraud, any of my creditors 

to whom I am indebted. So help me God. 4. 2 

The court may order the Agr” dren lands, tenements, Effects te be 
goods, and effects, contained in the account, or ſo much —_— 
F them as ſhall be ſufficient to ſatisfy the {aid debts and fees 
| ATS | 972... "_ _ 
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due to the gaoler, to be (by a ſhort indorſement on the pe- 
tition, and to be ſigned by the priſoner) aſſigned and con- 
veyed to the ſaid creditors, their heirs, executors, admini- 
ſtrators, and aſſigns, for the benefit of them who ſhal! 
have ſo charged ſuch prifoner in execution (ſubje&t never- i 
theleſs to all prior incumbrances affecting the fame) : and i 
the eſtate, intereſt, or property of all meſſuages, lands, 8 
oods, debts, eſtates, and effects -belonging to ſuch pri-. 
Nate: ſhall, by ſuch aſſignment, be veſted in the perſons to 
whom ſuch aſſignment thall be made; who may take poſ- 
ſeſſion, and ſue for the recovery thereof, in like manner as 
aſſignees of commiſſioners of bankrupts. Id. 
Priſoner dif- And when ſuch aſſignment and conveyance has been ex- 
ecuted by ſuch priſoner, he ſhall be releaſed and diſcharged 
| out of cuſtody by rule or order of ſuch court; which order 
being produced to, and a copy thereof left with, the ſheriff 
or gaoler, he ſhall forthwith diſcharge him, without any fee, 
or detaining him on account of chamber rent, lodging, or 
otherwiſe: and the perſon or perſons to whom the eſtate 1 
ſhall be aſſigned, ſhall, with all convenient ſpeed, ſell and 1 
diſpoſe of the ſame, and divide the net produce among the "v8 
creditors who ſhall have charged ſuch priſoner in execu -k 
| tion, in proportion to their reſpective debts. II. 1 
Plaiat if may Provided, however, that if any perſon at whoſe ſuit ſuen 
—— priſoner ſtood charged in execution, ſhall not be ſatisfidoed 
with the oath of ſuch priſoner, and ſhall perſonally, or by Wee 
his attorney (if he cannot perſonally attend, and proof be 
made thereof to the ſatisfaction of ſuch court) deſire further 
time to inform himſelf of the matters contained in ſuch. 
oath, the court may remand the priſoner, and direct him, 
and the diſlatisfied perſon, to appear either in perſon or by "i 
his attorney, on ſome future day, at fartheſt within the firſtt 


ge. 


week of the term next following the time of ſuch exami - 
nation, but ſooner if ſuch court ſhall think fit; and all ob?·ʒ 
jections to the inſufficiency in point of form againſt the 65M 
ſchedule ſhall be only made the firſt time ſuch priſoner 
Po: ſhall be brought up. IA. 3 | 

Second day. If at ſuch ſecond day the diſſatisfied creditor ſhall not a ?-ñ!ẽ L̃Qẽ-b 
pear, or ſhall not diſcover any eſtate or effects of the pri- 
ſoner omitted in the account ſtated in his petition, the court 
ſhall then order the priſoner to be diſcharged, on his exe= | 

cuting ſuch aſſignment and conveyance as aforeſaid ; unleſs 

ſuch creditor ſhall. inſiſt on his 2 detained, and ſhall 
If the priſoner - agree by writing ſigned by him (or by his attorney, if ſuch - 
Me the ps creditor ſhall be out of Faxland) to pay weekly a ſum not 
riff ſhall pay 2s. exceeding 25. 44. as ſuch court ſhall think fit, to the ſaid 
46. a we 67 | priſoner 
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priſoner, to be paid weekly on every Monday; and, in ſuch 
caſe, the priſoner ſhall be remanded : but, if any failure 


ſhall happen to be made in the payment thereof, ſuch pri- 


ſoner, upon his application in term time to ſuch court, or 


in vacation time to any judge of fuch court, may, by order 
oß ſuch court or judge, be diſcharged, on his executing ſuch 
aſſignment as aforeſaid, proof being made on oath, of the 


* non-payment, for any week, of ſuch ſum: and if any pri- 
ſoner ſhall refuſe to take the ſaid oath, or ſhall be detected 


before ſuch court or judge of falſity therein, or ſhall refuſe 
to execute ſuch aſſignment, he ſhall be remanded. /. 13, 


Provided, that where there are more creditors than one 


XZ who ſhall deſire to have ſuch priſoner detained, every ſuch 


2 and ſtands charged in execution; and on affidavit as afore- 
faid being made and left with ſuch petition, ſuch court, on 
being ſatisfied with the truth of ſuch affidavit, ſnall make a 


| 5 | creditor ſhall only reſpectively pay ſuch ſum, not exceeding 
15. 69. a week, as the court ſhall order. /. 14. | 


But by the ſame ſtatute, /. 15. it is enacted, That where Debtors taken 


on the like petition as aforeſaid, to the court whence ſuch 
execution iſſued, or in the priſon of which ſuch priſoner is 


rule to cauſe the priſoner to be brought to the next aſſizes 


: (or great ſeſſions in Wales and Cheſhire) to be holden for 


wie place where he ſhall be impriſoned ; and the expence of 


F bringing him, not exceeding Is. a mile, ſhall be paid to the 
"7 gaoler out of the prifoner's eſtate, if it ſhall be ſufficient ; 


and if not, it ſhall be paid by the treaſurer of the county or 


| N place in which ſuch priſoner ſhall be impriſoned, as ſhall be 


allowed by the judge; and the creditors, or their executors 


a or adminiſtrators, ſhall, by order of the court whence 
the proceſs iſſued, be ſummoned to appear at the faid aſ- 
zes, if they can be found, and if not, the attorney laſt 


4 employed for ſuch creditors ; and a copy of ſuch order ſhall 


| £1] be ſerved on, or delivered to, every ſuch creditor, or his 
= executors or adminiſtrators, or left at his dwelling-houſe or 


uſual place of abode, or with his attorney laſt employed, 
fourteen days at leaſt before ſuch aflizes ; and, on affidavit 


7 of ſuch ſervicę thereof being laid before the judge of aſſize, 


he ſhall, on being ſatisfied with the truth of ſuch affidavit, 


appoint a time for hearing the matter of the petition, on 
® tome certain day and t me, on the crown fide of the court, 


during ſuch aſſiaes. And on the appearance of the ſaid cre- 
ditors, or, on their neglecting to appear, either in perſon 
| or 


v1 . . * / 
any priſoner ſhall be charged in execution in any county te the aſſiacs. 
g aol, or in any priſon above twenty miles from Weſtminſter- 
hall, or from the court whence the execution iſſued ; then, 
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or by attorney, then, on proof of their being ſerved with 


ance being duly ierved, the judge ſhall in a ſummary wa 

examine into the matter of the petition, adminiſter the oa 

to the priſoner, and make ſuch order in the premiſſes as to 
him ſhall ſeem meet, and proceed as aforeſaid concerning 
the priſoner's diſcharge, and give the fame judgment, reliet, 
and directions relating thereto, as any court out of which 
the proceſs ſhall iflue is herein before directed to do: and 


= — = _ 
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upon record in ſuch aſſizes, and a copy thereof (ſigned by 
the judge) ſhall be tranſmitted to the court from whence the 
execution iſſued, to be there alſo entered upon record. 


mitted for con- 26 G. 3. c. 41. is alſo a temporary act, in force only for 
2 of * me five years, and conſequently near its expiration if not re- 
ras, an e . 

Spiritual Court, newed. It recites that perſons are often committed on at- 
&c. entitled to tachments, for non-payment of money awarded to be paid 
wie benefit under ſubmiſſions to arbitration by rules of court, or arbi- 
tration bonds; which ſubmiſſions have been made 1ules of 

court accordingly ; and likewiſe for not paying coſts dul 
taxed and allowed, after proper demands made ; and alſo 
upon writs of excommunzcatio capiendo, or other proceſs for, 
or grounded on, the non-payment of coſts or expences in 
the eccleſiaſtical courts ; and enacts that all ſuch perſons are 
and ſhall be entitled to the benefit of this act, and ſubject to 


 _ reſpe to priſoners for debt only. /. 3. | 
—_— And by the ſame ſtatute, /. 4. All gaolers are required to 
at. give notice of this act to all priſoners for debt in their cuſ- 

tody, within three days of their commitment, or being 


underſtood : on pain of 50. to be recovered in the courts 
at Weſiminſter. - ; 


the benefit of aforeſaid act within the time therein limited, and ſhall have 
32 G. 2. c. 20. remained in priſon one year, and ſhall make it appear to 
the court out of which execution iſſued, that ſuch neglect 
aroſe from ignorance or miſtake ; ſuch debtor ſhall be en- 
titied to take the benefit of the ſaid act, as if he had taken it 

within the time by ſuch act limited. /. 5. 


file interrogatories for the examination of ſuch priſoners be- 
fore they ſhall be admitted to take the benefit of this, or the 
ſaid former act. 7. 6. | 5 | 


the notice, and of a copy of the ſchedule being compriſed 
in ſuch notice, and of the rule of ſuch court for their appear- 


tze order of the ſaid judge ſhall ſtand good, and be entered 


Priſoners com- The next ſtatute concerning debtors, which paſſed in the 


the terms and conditions herein expreſſed and declared with 


charged in execution, ſo as to make it clearly and perfectly 


Creditors, at whoſe ſ.it debtors are under execution, may 


met take Debtors who have neglected to take the benefit of the F 
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By the before- mentioned act of 32 G. 2. 6. 28. If any Hos compd- | 


priſoner charged in execution, for any debt or damages not lable to deliver 


exceeding 100/. beſides colts of ſuit, ſhall not within three V? 


months after his commitment make ſatisfaction” to his ere- 
ditors who charged him in execution; any ſuch creditor 
may require, on giving twenty days notice to him in writing 
that they intend to compel him to give into the court from 
which the proceſs iflued, or into the court in the priſon 


whereof he ſhall be removed by habeas cur pus, or ſhall re- 


main or be charged in execution, within the firſt ſeven da 
of the term next after the expiration of ſuch twenty days, in 
reſpect to any perſon charged in any priſon belonging to the 


be held by any ſuch other court of record after the expira- 


CY 
'. 


* courts at Weſimin/ler ; and at the ſecond court which ſhall 


tion of the ſaid 8 in reſpect to any priſoner | 
0 


charged in any priſon g to ſuch other court; and 


where ſuch priſoner ſhall be charged in execution in any 


count or other priſon above twenty miles diſtant from 
Wellen rarer — the court whence the proceſs if- 
ſued, then to give in upon oath at the aſſiaes or great ſeſ- 
ſions reſpectively, and on the crown fade thereof, which 
ſhall be held for ſuch place next after the expiration of ſuch 
twenty days from the time of giving notice as aforeſaid,” a 
true account in writing, to be hg 

and perſonal eſtate, and of all incumbrances affecting the 


ſame, to the beſt of his knowledge and belief, in order that 


the eſtate and effects of ſuch priſoner may be diveſted out of 
him, and ordered by the court to be aſſigned and-conveyed 
for the benefat of ſuch his creditors : and every fach-cre- 
ditor, requiring ſuch priſoner to be ſo brought up, {hal} alſo 


give twenty days notice in writing of his intention to require 


ſuch. priſoner to be brought up, to every other creditor at 
whole ſuit ſuch priſoner ſhall be detained or charged in cuſ- 
tody in ſuch gaol, if they can be found; and if they can- 
not be found, then to the ſeveral attornies laſt employed: 
and ſhall alſo give à like notice in writing to the ſheriff or 
gaoler of ſuch his intention to have ſuch priſoner brought 

and to require ſuch ſheriff or gaoler to bring him up acco! 


5 ingly, twenty days atleaſt before the time appointed for him 


to be brought up: and ſuch qheriff or gaoler ſhall 
at the cofts of ſuch creditor,.cauſe ſuch priſoner to be brought 
to ſuch court as by the notice is required, together with copy 


af the cauſe or cauſes of his detainer: and if ſuch ſheriff or 


by him, of all his real 


gaoler, on ſuch notice given to him as aforeſaid, and tender 


made to him by ſuch creditor of reaſonable char ges not ex- 


cecding Is. 2 mile, hall neglect or refuſe to bring him up as 


colts ; 


alareſaid, he ſhall forfeit 20/. to the party grieved, with treble 


\ 
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coſts ; and the priſoner ſo brought up, ſhall, on proof of ſuch - 
notices being given as aforeſaid, deliver in there in open 
court, upon oath, a full, true, and juſt account, diſcloſure, 
and diſcovery in writing, of all his real and perſonal eſtate, 8 
and of all books, papers, writings, and ſecurities relating 
_ thereto, with all incumbrances then affecting the fame, and 
the reſpective times when made, to the beſt of his know- 5 
ledge and belief (except the neceſſary wearing apparel and 
bedding of himſelf and his family, and the neceffary tools or 
inſtruments of his trade or calling, not exceeding the value 4 
of 10/, in the whole): which account ſhall be ſubſcribed by I 
him: and on the delivering in of ſuch account, the eſtate 
and effects of ſuch priſoner ſhall be aſſigned by. him, by a 
ſhot indorſement on the back of the faid account, to ſuch % 
perſons as the court ſhall direct, in truſt and for the benefit | 
of the creditors who ſhall have required ſuch priſoner to be 
brought up, and of ſuch other creditors (if any there be) at 
, Whoſe. ſuit ſuch priſoner ſhall be charges in cuſtody or in 
execution in any ſuch gaol, and who thall,' by any memo 
randum or writing ſigned by them before ſuch aſſignment 
made, conſent to the priſoner's being diſcharged, and to ac= 
cept a proportionable dividend of ſuch priſoner's effects; 4 
and if there be no other ſuch creditor, or being ſuch, if he 6 
ſhall not agree in writing to diſcharge ſuch priſoner and to 
accept fuck dividend, then in truſt for the. creditors oni 
who ſhall require ſuch priſoner to be brought up. And by 
ſuch aſſignment and conveyance, all the priſoner's eſtate 
and effects ſhall be veſted in the creditors to whom the 
ſame ſhall be aſſigned in truſt as aforeſaid. And upon 
ſuch diſcovery, aſſignment, and conveyance being made, 
the court ſhall diſcharge the priſoner in the actions and 
charges of every ſuch creditor, who required the priſoner 
to be brought up, or who ſigned ſuch conſent as aforeſaid ; 
on paying 25...64. diſcharge fee, and no more, to the offi- 
ficets of the tourt. And no ſtamp ſhall be neceſſary on 
ſuch aſſignment, or on any rule or order for ſuch diſcharge. 1 
But all the future effects of ſuch priſoner (except the ne- "4 
— wearing apparel of himſelf and bis family, and the 7 
neceſſary tools or inſtruments of his trade or — ſhall 
be liable to ſatisfy bis debts, if the ſame ſhall not be fully 


paid from his eſtate ſo aſſigned as aforeſaid; and no advan- 
tage in any ſuit ſhall be taken by him that the caufe of ac- * 
tion did not accrue within ſix years next before the com. 
mencement of ſuch ſuit, unleſs he was intitled to ſuch ad, 
vantage before he ftood charged in cuſtody by virtue of the 3 
original ſuit or action: and if he ſhall neglect or refula 


(| 
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to deliver in and ſubſcribe ſuch account as aforeſaid, within 
© the time herein before appointed, or within ſixty days then 
"EZ next following, without mentioning ſome juſt excuſe to be 
allowed of by the court; or ſhall refuſe to aſſign his eſtate 
and effects, according to the order of ſuch court; he thall 
on conviction upon indictment, be tranſported for ſeven 
XX years: and if he ſhall deliver in a falſe account, or de- 
f tignedly conceal and not inſert in the account, any books, 
"XX papers,. ſecurities, or writings relating to his eſtate and ef- 
we fects, with intent to defraud his creditors, and ſhall be 
thereof convicted on indictment, he ſhall ſufter as for wilful 


4 be erjury. . 16 1 | | 25 
121 F By the ſaid dale of 32 G. 2. c. 28. / 18. If any per- Swearing falſe» 
"X ſon, who ſhall take any oath as by this act is required to be !y guilty of per- 


taken, ſhall, upon any indictment NN be convicted Ju. 
bdy confeſſion or verdict, he ſhall ſuffer as for wilful per- 
jury, and ſhall alſo be liable to be taken on any proceſs de 
node, and ſhall never after have the benefit of this act. 
Should the effects aſſigned be inſufficient to ſatisfy the Gaoler to have 
whole debt and gaoler's fees, ſuch gaoler ſhall only receive tens 
a proportionable dividend with the other creditors. /. 19. 
No priſoner who has been diſcharged, ſhall afterwards be Priſoner dif- 
= arreſted or liable to action for the ſame debt, unleſs con- charged ſhall 
victed of perjury; but judgment againſt him ſhall con- but bbs cites 
tinue in force, and execution thereon may at any time be ſhall ſtill be lia 
had againſt his lands and goods, except his neceſſary wear- ble. 
ing apparel, and bedding for himſelf and family, and the ne- 
ceſſary tools of his trade or calling, not exceeding the value 
of 10/, in the whole, J. 20. * 1 
Tue aſſignees may compound with any debtors or ac- Aſſignees may 
cCountants ta ſuch priſoner, and take ſuch reaſonable "es Om 
any debt due, as can upon ſuch compoſition be had; and 
they may ſubmit matters to arbitration, relating to the pri- 
ſoner's eſtate and effects, which ſhall be binding to all the 
c | 7 v7 
It ſhall be lawful for the reſpective courts at We/tmin/ler, Miſbehaviour 
from whence the proceſs iſſued, or where the priſanet ſhall in che alliguca, 
have been charged in execution by procefles iſſued out of 
any other court, and for the judges of the courts of King's 
Bench, Common Pleas, and Exchequer, ar any of them, 
from time to time, on the petition of any. creditor who 
had charged ſuch priſoner: in execution, or of ſuch pri- 
1 ſoner, complaining of any inſufficiency, fraud, miſmanage- 
ment, or other miſbehaviour of any aſſignee, to order the 
parties to attend thereon; and upon hearing they ſhall make 
Len order, either for the removal of ſuch alfiguee, and ap- | 
5 | 3 
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pointing a new one, or for the juſt management of the ef. 
tects, as to them thall ſeem meet. /. 22. | þ 

Mutual credit. Where mutual credit has been given between the priſoner 
and any other, before the delivery of the ſchedule, the aſſig- 
nees may ſtate and allow the account between them, and re- 
ceive the balance. /. 23. 

Perſons not re- No perſon who ſhall have taken the benefit of any act for 

hevable having the relief of inſolvent debtors, ſhall be entitled to any be- 

taken the bene- nefit under this act, nor ſhall be deemed within the meanin 

4 cr . . _ 

a>. of it, ſo as to gain any diſcharge, unleſs compelled by any 

creditor to deliver up his eſtate and effects. /. 24. | 
The following act of parliament relates only to thoſe 
| debtors who are impriſoned by courts of conſcience : 

"Dobtors impri- By 26 G. 3 c. 38. it is enacted, That no debtor, who 

fonce by courts ſhall be committed to priſon upon proceſs. in any courts 

— recovery of ſmall debts authoriſed by particular acts 


of parliament, where the debt does not exceed 20s. ſhall be 


kept in cuſtody, on any pretence, more than twenty days 
from the time of his commitment ; and where the original 
debt does not exceed 40s. more than forty days: and all 

aolers and keepers of priſons are by this act required to 


diſcharge ſuch perſons accordingly. /. 1. 


Niſcharged And no ſuch gaoler or keeper ſhall take or demand any 


without ſee. gaol fees, 2 or other reward or gratuity, on pain 
of forfeiting 5/. for every ſuch gffence. /. 3. | 
Provided that where any ſuch debtors are found guilty e 


raudule 
— fraudulently concealing their effects, the commiſſioners may 
enlarge the aforeſaid times of impriſonment, for debts under 
| 205. to any time not exceeding thirty days, and under 
e 495. not exceeding ſixty days, to be ſpecified in the com- 


mitment. /. 2. | 

Two juſtices may hear and determine any offences againſt 
this act; and on information made within two months after 
the offence ſhall be committed, may ſummon the party ac- 
cuſed, and witneſs on either fide, and on confeſſion, or the 


oath of one witneſs, may levy the ſaid penalty of 5/. by diſ- 5 


treſs; half to the informer, and half to the poor of the pariſn ; 


where the offence is committed, (the neceſſary charges dein 4 
firſt deducted): and if ſufficient diſtreſs cannot be found, 
they may commit the offender to priſon for two months, 


«unleſs the penalty be ſooner paid. /. 4, 5, 6. | 
Relic? for the The juſtices ſhall in 7 ſeſſions yearly ſet down what 
poor priſoners ſums of money ſhall be ſent out of every county or place 


of the King's corporate, for the relief of the poor priſoners in the King's 
— Bench and Marſhalſea, ſo as there be ſent out of every 


county yearly 205. at the leaſt to each of the ſaid priſons 3 


alſca, 


to 


= without fee. 


F liquors in gaols, ſee title 


4 at the. coſts and charges of the treaſurer. | 


© brought within ſix years, 


for the words ſha 
of ſpeaking, and that he killed her wilfully. Cro. Car. 
PO 
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1 tobe paid 5 y the high conſtables aut of the 1 county rate, 


to two ſuch treaſut̃ers or one of them, as by the greater part 
of the juſtices of the county {hall be elected to be trea- 


X curers:* which treaſurers, on the firſt day of Trixity term 


yearly, ſhall pay the ſame to the lord chief - juſtice of Eng 
/and, and knight-marſhal, or to whom they ſhall appoint, 
taking their acquittance for, the ſame; or in default of the 
9 to the next moſt antient juſtice of the King's 


1 Bench, equally to be divided between the priſoners of the 
8... King's Bench and Marſhalſea priſons. 43 Eliz. c. a. ſ. 12, 
ö 1 I 3, 14. 3 G. 2. Co 20. . 1. 12 G. 2. C. 29 · '/ i 


neglect or refuſe, the King's Bench may make a rule on 


1 him, requiring him to pay the ſame; and obedience to ſuch 
rule may be enforced as other rules of the ſaid court are, 


Allo by the ſame ſtatute, /. 3. That the treaſuter may 


| 4 be the better amenable to the ſaid court, he ſhall, within 


thirty days after his election or appointment, under the like 


Ke penalty, tranſmit his name and place of abode to the clerk 


of the crown in the King's Bench, to be entered by him 


By the 21 Fac. c. 16. f. 3. Adiions of debt are to be . 


With reſpect to the ſelli of ale, wine, or other | rong 
e 


Deer. See GAME. e ee 
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FAMATION is the offence of ſpeaking, landetous What it is. 
. words of another, which may either endanget him in 


ba, by impeaching him of ſome heinous crime; as to ſay 
that a man has poiſoned another; or is petjured ; or which 


may exclude him from ſociety, as to charge him with bav+ 

ing an infectious diſeaſe; or. which may impair or hurt his 

trade or livelihood, as to call a tradeſman a bankrupt, a phy- 

ſician a quack, a lawyer a knave, and ſuch like. 3 Blactſti 

W. 2 the following inſtances 

1ne following words: © Thou art a e and a raſcal, Charging with 

and. haſt killed "7 late wife,” were held . 1 —— 

de intended according to the uſual way 


Vet, II. ( 3.) The 


_ — — —— — — 


Witk being 
leprous, 

With being a 
pocky whore. 


- With poverty 
of a merchant. 


| Depreciating a 
man's talents, 


* 


© | 
Defamation. 


The defendant ſaid of the plaintiff, that ( He was a per- 
jured perſon, and that he was forſworn in the court of Re- 
queſts, and that he ſhall be ſet upon the pillory.” | 

« Thou art a leprous knave,“ actionable. 2 Cro. 144. 
4 Your daughter Bridget is a whore, and a pocky whore.“ 
After a verdict for the plaintiff in the Common Pleas, 
and a writ of error brought in the King's Bench, adjudged 
actionable; fof though to ſay, Thou art a whore,“ is not 
actionable, nor to fay, © Thou haſt the pox;“ but when 
the word whore is coupled wich the pox, it is intended the 
French pox. OTA OY 3 * 

Morqds ſpoken of a merchant : « He is not worth a groat ; 
he is a hundred pounds worſe than nothing.“ Aétionable. 
Cro: Car. 413. | ERS 

Even to depreciate a man's abilities in any trade, profeſ- 
ſion, or calling he may engage in, is actionable; as in the 
following recent cafe before lord Leughboroug h, on the 1ſt 
of March this preſent year, 1790. ; | 

H. 30 G. 3. Milns againſt Dory. The plaintiff, who is 
a proprietor of a large academy at Tooting, brought this ac- 
tion againſt the defendant (lately one of his uſheis) for a li- 
bel and defamation. Mr. ſerjeant Adair, on the part of 
the plaintiff, opened the caſe, to which he affirmed his re- 


collection could not trace a parallel. In the courſe of the 


evidence, it was proved, that the plaintiff, on account of the 


- confidence he repoſed in the defendant, had treated him with 


unbounded kindneſs, and liberality, had raiſed his ſalary and 


other emoluments from 30/.. (the original agreement) to 


more than 1200. per annum; and had feleaſed hitn from the 
more toilſome buſineſs of the ſchool, particularly that of at- 
tending the ſcholars during their hours of relaxation : that, 
notwithſtanding theſe extraordinary inſtances of generoſity, 
the defendant, while in the ſervice of the plaintiff; ſecretly 
engaged a houſe at /andſworth, in partnerſhip with a Mr. 


Reynolds, for the purpoſe of opening an academy: that he 
traduced the plaintiff's character, and depreciated his abilities 


in the eflimation of his pupils, and fo far alienated their af- 
fections from their maſter, that ſeveral of them were per- 
ſuaded by the defendant to write letters privately to their pa- 
rents, fraught with calumny and falſehood; for the purpoſe of 


obtaining ſuch pupils from his employer to himſelf ; which 


letters, though dictated by the defendant, were ſo worded, 
that the contents might appear to be the reſult ofthe boy's own 
obſervations. It appeared further, that beſides theſe and ſuch 
like flagitious practices, the defendant had circulated a re- 


Defamation. 

port among the ſcholars that the plaintiff had ſerved his time 
9 5 RO ms e. conſequently could not be qualified for his 
1 — ; with other tales equally falſe and ſcandalous 3— 
the defendant himfelf knowing, at the ſame time, from va- 
rious circumſtances, that the whole courſe of the plaintiff's 
education had been directed ſolely. to qualify him for his 
¶ preſent profeſſion. On the part of the defendant Mr. ſer- 
jeant Cockle made a very ingenious reply.—After animad- 
verting on the various obſervations of the plaintiff's counſel, 


3x of his client, which was certainly very faulty,and imprudent ; 
yet he hoped the jury would diveſt themſelves of that indig- 


it was by the evidence. Orb had juſt heard, was calculated 

to excite, and, in giving their verdict for the plaintiff, he 
Zentreated them to remember, that his client being a man of 
little or no property, could not be able to pay large damages; 


and concluded with reminding them to weigh every thing 


diſpaſſionately, and to temper juſtice with mercy. His lord- 
ſhip ſummed up the evidence with his uſual candour. — This 
vas an inſtance of malevolence and ingratitude which muſt 


pe marked with ſeverity, but tempered, nevertheleſs, with. 


that moderation which the circumſtances of the defendant 
rendered it proper for him to recommend; at the ſame time 
it was undoubtedly a caſe of a very ſerious nature, and they 
of courſe would give ſubſtantial damages, Verdict for the 
"Plaintiff, 40“. AS. 


actionable: « She is an ignorant woman, and of ſmall prac- 


Mice, and _y unfortunate” in her way: there are few that 


he goes to, but lie deſperately ill, or die under her hands,” 


Vent. Marton. v. Brook. | 


cheating knave, and maintains himſelf, his wife, and chil 
Aren, by cheating.“ The judgment for the plaintiff afs 
ned in error. Cre. Car. 5 .. 


5 breach 'of the peace, as if one man challenges another, are 

Fognizable before juſtices of the peace, for which · the party 
may be bound to the good behaviour, and even indicted. 2 

Call. 698. 1 Keb. 931. | e 


4 
ofa. 
„ 
9 
4 


ters ſpir itual, there triable; as to call a man a heretic, ſchiſ- 
matic, adulterer, &c, Secondly, that it concern matters 
= C 2 : merely 


1 he obſerved, that he could not pretend to juſtify the conduct 


Wnacion which the ſpeech of his learned brother, ſupported as- 


19 


The following words, ſpoken of a midwife, were held Ignorance, 


Of an attorney it was ſaid, “ He is a very baſe rogue, and Knavery. 


It ſeems, in general, that words which directly tend to a Words cogniza- 
le before juſti- 
ces of the peace. 


For defamations to be determined in the Spiritual Courts, In ſpiritual 
they ought to have three incidents: Firſt, to concern mat- courts. 


Demurrer. 
merely ſpiritual: -Thirdly, that it is only for puniſhment of 
the fault, for the ſoul's health of him who offends. Cowell. 
Defaming exalt There is a ſpecies of. flander, concerning men of great 
ed characters. dignity and high in office, of which the law takes a more 

ſpecial notice; concerning whom it is enacted, by the 3. Ed. 
tec. 34. 2 R. 2. fl. 1. c. 5. and 12 R. 2. c. 11. That 
none ſhall tell or publiſh any falſe news or tales, whereby 
diſcord, or occafion of diſcord or ſlander may grow between 
the king and his people, or the great men of the realm; and 
that none ſhall deviſe, ſpeak, or tell any falſe news or lies of 
any prelates, lords, judges, or other great men of the realm, 
whereof any diſeord or ſlander may ariſe ; on pain of impri- 
ſonment, until he has brought into court the firſt author of 
the-tales and, iſ: he cannot find the author, he ſhall be pu- 
niſhed by advice of the council. 


if words ſhall be brought within two years after the words 
| ſpoken, and not after; and if the jury ſhall find the damages 
H undef 40s. the plaintiff ſhall have no more coſts — 


Put this only extends to extrajudicial ſlanders; for if 2 
perſon ſhall charge them in due courſe of law, though the 
charge be falſe, there will lie no action de ſcandalis ma- 
natum, neither at the common law, nor by the ſtatutes, 
2. Inſt. 228. | 


* 4 
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Demurrer what. THIS term is derived from the French demeurer. If x 
I ,*, criminal joins iſſue upon a point of law in an indictment 

or appeal, allowing the fact to be true as laid therein, this is 

z- demurrer in law: and if the indictment or appeal proves 

ood in law, in the opinion of the judges, they proceed to 


y.confeſlion or verdict. 2 Inft. 178. H. H. 243. | 
indiftment, the court will not give judgment againſt him to 
anſwer over, but final judgment. 2 Haw. 334. 
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By the 21 Jar. c. 16. Actions upon the caſe for Danderous | 


Ja criminal caſes not capital, if the defendant demur to.an 


Judgment and execution, as if the party had been convicted 


5 . - * 
7 K 7 

3 - * ” K 4 
* F. . 4 v : . 4 x * y 


N 
Deodand. 


a . D EODAND, deodandum Latin, is a thing given, or What is a 


rather forfeited, as it were, to God, to appeaſe his wrath deodand. 


in caſe of miſadventare, whereby any Chriſtian comes to a 
violent end, without the fault of any reaſonable creature. 
For example, if a horſe ſhould ſtrike his keeper, and ſo kl 
bim: if a man in driving a cart, and endeavouring to res. 
adreſs any thing about it, ſhould ſo fall as that the cart-wheel 

running over him, ſhould kill him: if a perſon ſhould be fell= 
ing a tree, and ſhould give warning to the company preſent, - 

= when the tree was near falling, to look to themſelves, and 
any of them ſhould nevertheleſs be killed by the fall of the 
tree: in the firſt of theſe caſes, the horſe ; in the ſecond, 
> the cart-wheels, [and it has been held the cart and horſes] 
and in the third, the tree is a deodand, and to be given to 
God that is, to be ſold and diſtributed to the poor, by the 
king's almoner, for an expiation of that dreadful event, 
though effected by unreaſonable, ſenſeleſs, and inaminate 
things. Staundf. pl. C. 1. c. 2. $63 

x Flea lays, this deodand is to be ſold, and the price diſtri- 
buted to the poor, for the ſoul of the king, his anceſtors, and 

gall faithful people departed this life. /ib. I. c. 25. | 

A deodand, ſays lord Coke, is when any moveable thing 
/ 4 inaminate, or beaſt animate, moves or cauſes the death of 
any reaſonable creature, by miſchance, without the will or 
fault of himſelf, or of any perſon. 3 Inf. 57. „ 
Luis forfeiture of what procures the death of 2 man, with- 
out the default of another, was introduced to increaſe the 
terror and abhorrence of murder, ſo that nothing that occa- 
ſioned it ſhould ſeem to go unpuniſhed. Even the weapon 
or inſtrument whereby one man by miſchance kills another, 


f 7 is called a deodand. 3 Int. 57, 58. H. H. 34. 


grant. For no man can preſcribe to it, or to the goods of ſelf- 
murderers or other felons, or of outlaws, happening within 
3 his royalty. Fo. 265. 

It ſeems clearly ſettled, contrary to the former opinions; 
1 that a horſe, or the like, Killing an infant within the age 
of diſcretion, is as much forfeited as if it were of age. 


SS 1 Haw. 66. 


; . } Wher ever the thing which is the occaſion of a man's death 
in motion at the time, not only that part thereof which 
W | | | 8 imme 


This forfeiture is ſtill part of the caſual revenue of the vorfeitures now | 


x crown, except where lords of franchiſes are intitled to it by belong to the 
, Crown or lords 


of iranchiſcs. 


Deodand. 


immediately wounds him, but all things which move toge- 
ther with it, and help to make the wound more dangerous, 
are forfeited alſo. 1 Haw. 66. | 

Thus a cart met a waggon loaded upon the road, and the 
cart, endeayouring to paſs by the waggon, was driven upon 
a high bank and overturned, and threw a perſon who was in 
the cart juſt before the wheels of the waggon, and the wag- 
gon run over him and killed him; it was reſolved in this 
Caſe, that the cart, waggon, loading, and all the horſes were 
deodands, becauſe they all moved to the death. 1 Salk. 220. 

But juries have lately determined very —— As 
theſe forfeitures ſeem to have been originally founded in the 
ſuperſtition of an age of ignorance, they are now diſcounte- 
nanced in Weſtminſter-hall. And when juries have taken 
upon them to uſe a judgment- of diſcretion, perhaps not 
ſtrictly within their province, for reducing the quantum of 
the forfeiture, the judges of the court of King's Bench have 
refuſed to interpole in favour of the crown, or of the lord of 
the franchiſe. Of which the following is a very ſingular 
inſtance : l 

In the cafe of X. and Ro, coroner of Kent, H. 5 G. 2. 


the coroner's inqueſt found, that a man ſitting on his waggon 


accidentally fell to the ground, and that as the horſes drew 
the waggon forward, one of the four wheels cruſhed his head, 


of which he inſtantly died, and then concluded that only the 


wheel, on which they ſet a ſmall value, moved to his death. 


8 


1 
gt” 
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A motion was made, in behalf of Mr. Mom peſſon, lord of the ! 


franchiſe, for quaſhing this inquiſition, upon affidavits tend- 
ing to ſhew, that the cart and horſes were equally inſtru- 
mental, which indeed the finding of the jury ſufficiently im- 


plied. But the court was very clear, that neither this court +. 


nor the coroner can oblige the jury to conclude otherwiſe 
than they have done, and would not ſuffer the affidavits for 
quaſhing the inquiſition to be read. | | 

A ſimilar caſe came on, M. 29 G. 2 K. and Drew, co- 
roner of Middleſex. "The coroner's jury, upon view of the 
body of a perſon killed by the like accident, found that only 
one wheel of the waggon moved to the death. The court, 
on motion in behalf of the lord of the franchiſe, granted a 
rule for ſhewing cauſe why the inquiſition ſhould not be 
quaſhed for this miſbehaviour of the jury. On the day for 


thewing cauſe, Mr. Hume Campbell, counſel for the lord of 


the franchiſe, informed the court, that upon looking into pre- 
cedents, he was ſatisfied he could not ſupport the rule, and 
thereupon it was diſcharged. The caſe of the King and 
Rolf was mentioned on tnis occaſion, and greatly relied 
en Fe,. 266. | . 
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Ik a man riding on the ſhafts of a waggon falls to the 
ground and breaks his neck, the horſes and waggon only 
are forfeited, but not the loading, becauſe it no way con- 
"IE tributed to his death, 3 Inf. 58. 1 Haw, 66. 
= So where a thing not in motion cauſes a man's death, 
chat part thereof ws, F which is the immediate cauſe is for- 
feited: as where a perſon, climbing upon the wheel of a 
cart while it ſtands ſtill, falls from it and dies of the fall, the 
"XT wheel only is forfeited. But if he had been killed from a 
bruiſe from one of the wheels, being in motion, the loading 
"XX alſo would have been forfeited, becauſe the weight thereof 
would have made the hurt the greater, 1 Haw, 66, f 
A ſhip at ſea, from which a man falls and is drowned, is 
nat forfeited, becauſe perſons at ſea are continually expoſed 
to ſo many perils, that the law imputes not ſuch misfortunes 
Sto the ſhip. 1-Haw. 66. 3 
hut a ſhip, by a fall from which a perſon is drowned in 
the freſh water, ſhall be forfeited, but not the merchandize 
therein, becauſe they do not contribute to his death. 


o 


'S Haw. 66, LE RB 
If a man, riding on a horſe over a river, is drowned through 
= the violence of the ſtream, the horſe is not forfeited, becauſe 
it was not the horſe, but the water that cauſed his death, 
Co. Fac. 483. I Salk. 220, ID 
Ik a weight of earth falls upon a worker in a mine and 
Kills him, the weight of the earth is forfeited, and not the 


whole mine, 1 H. H. 420, 


84 
1 


die of ſuch wound within a year and a day after he received 
it, nothing ſhall be forfeited; for the law does not look up- 
don fuch a wound as the cauſe of a man's death, after which 
1 he lives long: but if the party ſhould die within that time 
the forfeiture ſhall have relation to the wound given, an 
cannot be ſaved by any alienation or other act whatſoever in 


the mean time, 1 Haw. 67, 


ſeized as ſuch, till it be found, by the coroner's inqueſt, to quelt 

have occaſioned a man's death; but, after ſuch inquiſition, 
the ſheriff is anſwerable for the value of it, and ma levy 
the ſame on the town where it fell; and therefore the in- 
queſt ought to find the value of it. 1 Haw, 67, 

If the coroner omits his duty in this caſe, the inquiſition 
may be made by the 2 of gaol-delivery, oyer 
and terminer, or of the peace, 1 H. H. 419, — 


Pie, dee CARDS and DICE, 
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But in all theſe caſes, if the party wounded ſhould not If they die 
within a year 


Nothing, however, can be forfeited as a Ie nor Coroner's in- 


Several ſtatutes 
not ta extend 
to di'lenters 
ho take the 
ouths of .lic- 
ance and ſupre- 
mac y. 
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Diſlenters. 
L Of Protelant Diſſenters. 


II. Diſſentiag Minifters. © 
111. Difeating Schoolmaſters. 


O Proteſtant Diſſenters. 


EFORE the Revolution there were. ſeveral flatutes mi-— 


* lictating againſt diſſenters, particularly the following : 
1 El.g. c. 2. 23 Eliz, c. 1. 29 Eliz. c. 6. 35 Eliz. c. 
1. 3 fat. c. 4. 3 Jace c. 5. and 22 C. 2. c. 1. 

That of 1 Eliz. c. 2. enacts, That perſons ſhall reſort 
to church, or to fome uſual place where common prayer is 
uſed, every Sunday and holiday, on pain of the cenſures of 
the church, and 124, for every offence. —T hat of the 23 El:z. 
c. 1, impoſes a forfeiture of 20/. a month for every perſon 
more than ſixteen years of age, who ſhall in like manner 
abſent himſelf; and if he thall abſent himſelf twelve 
months, he ſhall] be bound to the good behaviour.— That of 
the 29 Eliz. c. 6. enacts, That a perſon once convicted of 
not repairing to church, ſhall pay half-yearly 20/. a month, 
(without any further conviction) till he conform. On de- 
fault the king may ſeize his goods, and two parts of his 


lands, By the 3 Fac. c. 4. The king has his option of 20/. 


a month, or two parts of his land, — By the 3 Jac. c. 5. 
No recuſant convicted of not repairing to church, ſhall hold 
any public office, practiſe law or. phyſic, or be executor, 
adminiſtrator, or guardian. And by the 35 Elix. c. I. Any 
perſon refuling to repair to church, who ſhall be preſent at 


any meeting or conventicle, ſhall be impriſoned till he con- 


form; and, not conforming in three months, he ſhall ab- 


jure the realm; and if he {hall refufe ſo to do, or after ab- 


uration ſhall not ga, or return without licence, he ſhall be 
guilty of felony without benefit of clergy. And, whether 
he all abjure or not, he ſhall forfeit his goods and his 


lands during life. 


But by the 1 /. c. 18. commonly called The act of to- 
leration, which by the 19 G. 3. is declared to be a public 


act, it is enacted, That neither the ſtatutes above mentioned, 


nor any other made againſt papiſts, and popiſh reguſants, 
(except the 23 C. 2. c. 2. concerning the qualifying 2 of- 
$4 $321 ces, 
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Diſſenters. 2 


7 fices, and 30 C. 2. H. 2. c, I, containing the declaration. 
DE againſt popery) ſhall extend to any perſon diflenting from 
the church of, E | 

the peace, ta be held for the county or place where ſuch 


England, who ſhall at the general ſeſſions of 
perſon ſhall live, take the gaths of allegiance and ſupremar y, 


and ſubſcribe the faid declaration againſt popery, of which 
the court ſhall keep a regiſter; and no officer ſhall take 
more than 64. for regiſtering the ſame, and 64. far a ger-: 
IF tificate thereof ſigned by ſuch officer. 


Provided that theplace of meeting be certifiedto the biſbop Place of meets 


| 1 of the dioceſe, or to the archdeacon of the archdeaconry, ar ag 2 vers 
to the juſtices of the peace at the general or quarter-ſelhons ; 1, | bi 


ſhop, and the 


and the regiſter or clerk of the peace ſhall regiſter pr record doors not 
the ſame, and give certificate thereof to any who {hall de- on. barred, © 
mand the ſame z for which, no greater fee than 64. ſhall r 
taken; and provided that, during the time of meeting, the 
doors ſhall not be locked, barred, or bolted. LARS: ä 
And if any perſon, diſſenting from the church of England, May appoint z 
as aforeſaid, ſhall be appointed to the office of high con- a, in part 
ſtable, petit conſtable, churchwarden, overſeer of the poor, 
or any other parochial or ward office, and ſhall ſcruple to 
take upon him the office, in regard of the oaths or other- 
wiſe, he may execute the ſame by a ſufficient deputy, who 
"XX ſhall comply with the laws on this behalf: provided that 


the deputy be allowed and approved, by ſuch perſons, and in 


ſuch manner, as ſuch officer ſhould by law have been ale, 


4 lowed and approved. 


[1 any perſon, being ſixteen years of age, ſhall be preſent at any 42 
conventicle or meeting, under pretence of any exerciſe of en 
religion, in other manner than according to the liturgy 


But though the following act of 22 C. 2. c. 1. is con- 


ſidered as ia ſome degree ſuſpended, yet it has its full ope- 
ration where the reſtrictions in the act of toleration (1 W. 


c. 18.) are not complied with. 


* 


By the ſaid act of 22 C. 2. c. 1. it is enacted, That if Penalty for bo- 


ing pic lent at 


and practice of the church of England, at which five perſons 
or more ſhall be aſſembled, beſides thoſe of the houſehold, if 
it de in a houſe where there is a family; or if it be in a houſe, 
field, or place where there is-no family, then where any five 
perſons or more are ſo aſſembled, every juſtice of the peace 
before whom information. ſhall be made, ſhall, on pain of 
1001. (half to the informer) on proof by confeſſion, or oath 
of two witneſſes, or the notorious evidence of the fact, 
make record thereof,) which ſhall be afterwards certiſied to 
the ſeſſions); which record ſhall be a full conviction. Where- 


upon he ſhall impoſe upon every offender a ſiue of 55. 2 f 


<> 


26 Diſlenkers. 
the firſt offence, and for every other offence 10s. to be le- 
vied by diſtreſs and ſale of the goods of the offender; or, in 
caſe of the poverty of ſuch offender,” upon the goods of any 
other perſon then convicted of the like offence, fo as the ſum 
to be levied on any one perſon, in cafe of the poverty of 
other offenders, amount not in the whole to above 10/, on 
occaſion of one meeting; one third to the king, one third 
to the poor, and one third to the informer, and to ſuch per- 
ſons as the juſtice ſhall appoint; having regard to their di- 

+» ligencein — diſperſing, and puniſhing of the ſaid 

| conventicles. 11. 5 | 
Penalty for ſul- And every perſon who ſhall ſuffer any ſuch meeting in 
ſering fuch his houſe, out-houſe, barn, or backſide, ſhall forfeit 20/, 
r in like manner; and, in caſe .of his inability, it ſhall be 
levied on the goods of thoſe perſons who ſhall be convicted 

ol being preſent, Id. FIN FSR | 
In the caſe of XK, v. Hall, T. 26 G. 3. The defendant 
was convicted on this clauſe in the penalty of 200%. for ſuf- 
fering ſuch unlawful aflembly or meeting to be held in his 
dwelling-houſe; ſuch dwelling-houſe not being certified ta 
the biſhop of the dioceſe, or to the archdeacon of that arch- 
deaconry, or to the juſtices at their general or quarter- ſeſ- 
ſions, nor regiſtered in the faid biſhop's or archdeacon's 
court, nor recorded at the ſaid general or quarter-ſeffions ; 

againſt the form of the ſtatutes of 22 C. 3. c. 1. and 1//. 


c+ 18, And the conviction was confirmed, Durnf, & Eft,» 


V. 1. 320. ; | 
It is alſo enacted, by the ſaid ſtatnte of 22 C. 2. c. 1, 


al, . 
App* that if the penalty under that act exceeds 100. an appeal 


lies to the ſeſſions ; and if the party be there found guilty by 
a jury, he ſhall pay treble coſts: and no other court 
whatſoever but the quarter- ſeſſions only. | 
et And conſtables and juſtices may, with what force they 
-ontables may ſhall think fit, upon refuſal to open, break open doors where 
ruſe doors to they ſhall be informed ſuch conventicle is, and take the of- 
be broke opeu· fenders into cuſtody ; and on certificate from any juſtice 
| of the peace, of his particular information or knowledge of 
ſuch” unlawful meeting, and that he is not able, with ſuch 
aſſiſtance as he can get, to ſuppreſs the ſame, any com- 
miſſioned officer of the militia, or other his majeſty's forces, 
with ſuch troops or companies of horſe and foot, and alfa 
the ſheriff, and other miniſters of juſtice, with fuch other 
aſſiſtance as they ſhall think meet, or can get in readineſs 
with the ſooneſt, ſhall repair to the place; and, by the beſt 
means they can, ſhall diſſolve, diffipate, and prevent ſuch 
meeting, and take the offenders inta cuſtody. Id. 
no | | 11, Diſſenting 


E. « 
4 
© T7: 
1 © +4 
of: 


Diſſenters. - 


I. Diſenting Minifters. 5 
The three following ſections from the 17 C. 2. c. 2. the 
22 C. 2. C. 1. and the 13 & 14 C. 2. c. 4. /. 14. are ſo far 
dormant that they have no operation, if the reſtrictions of 
the act of toleration are eomplied with, reſpecting preachers 
or teachers; otherwiſe they are in full force. 


By the 17 C. 2. c. 2. it is enacted, No perſon, who 


ſhall teach or preach in any meeting or conventicle, under 
pretence of any exerciſe of religion, ſhall, except in paſ- 


ling upon the road, or unleſs he be required by legal pro- 
< come within five miles of a city, town corporate, 


or borough, without taking an oath-of allegiance therein 


mentioned, on pain of 40/; one third to the king, one 
third to the poor, and one third to him who ſhall ſue in 
the courts at Meſiminſter, aſſizes, or ſeſſions. And two 
juſtices, on oath of the offence, may commit him for fix 


months. 5 


And by the 22 C. 2. c. 1. Any perſon who ſhall preach 
or teach in any meeting or conventicle, in any other man- 
ner than according to the practice of the church of Exgland, 


1 he ſhall forfeit for the firſt offence 200. and for every other 


offence 40“. And if he a ſtranger, or, in the judgment of 


dhe juſtice before whom he ſhall be convicted, unable to 


pay, it may be levied on the goods of any perſon preſent. 


Alſo by the 13 & 14 C. 2. c. & / 14. No perſon ſhall 
preſume to conſerrate and adminiſter the ſacrament before 
he be ordained prieſt, according to the form and manner of 
the church of Z»g/and, on pain of 100/, 


aJ- 


Now by the ſaid act of toleration, (1 W. c. 18.) declared But perſons ak. 


- 


to be a public act by the 19 G. 3. c. 44. No perſon diſſent- in 
ing from the church of England, in holy orders, or pretended 


; 


teacher of any congregation of diſſenting prote 
liable to any of the aforeſaid penalties, who ſhall at the ſeſſions 
as aforeſaid of the place where he ſhall live, take the ſaid oaths 
of allegiance and ſupremacy, and ſubſcribe the ſaid declaration 


againſt popery, and alſo make and ſubſcribe a declaration in 
the words following: viz. $I A. B. do ſolemnly declare 


«'in the preſence of 1 God, that I am a Chriſtian 


uch, that I believe that the ſcrip- 


and a proteſtant, and as 
« tures of the Old and New Teſtament, as commonly re- 
<« celved among proteſtant churches, do contain the reveal- 
« ed all of God; and that I do receive the ſame as the 
* rule of my doctrine and practice: for the regiſtering 
Ck ohne hae 


g the oaths of 
allegiance and 
| - ye lupremacy, and 
holy orders, or pretending to holy orders, nor ay preacher or fobſeribing the 
tants, ſhall be declaration 
againſt popcry 
are not liable 
to any of the 


ſaid penalties 


Diſſenters. 


of which he ſhall pay 64. to the officer of the court, and no 
more, and d. for a certificate thereof ſigned by ſuch ofi- 
1 : 
| 8 the 10 Aun. c. 2. Any preacher or teacher, duly i 
qualified, ſhall be allowed to officiate in any congregation, 4 
though the ſame be not in the county where he was ſo qua- 
| | lied, if the place of meeting has been duly certified and re- 
| giſtered; and ſuch teacher or preacher ſhall, if required, 
_ | roduce a certificate of his having fo qualified himſelf, un- 
4 | = the hand of the clerk of the peace where he was quali- 9 
4 ned; and ſhall alſo, before any juſtice of the peace of ſuch 
FJ | county where he ſhall ſo officiate, make and ſubſcribe ſuch 
declaration, and take ſuch. oaths as aforeſaid, if required. N 
59. 14 e 1 
. h And every ſuch teacher and preacher, having taken the 
oaths, and ſubſcribed as aſoreſaid, ſhall he exempted from 
ſerving in the militia, or on any jury, or of ſerving the of- 
fice of churchwarden, overſeer of the poor, or any other 
parochial or ward office, or any other office in any hun- 
dred, city, town, pariſh, diviſion, or wapentake. 1 V. 


e. 18. * 
III. Diſenting Schoolmaſters. | I 


Tt is enacted by the 23 Eliz. c. 1. That if any perſon 

all keep a ſchoolmaſter, who ſhall not repair to church, or 
be allowed by the biihop, he ſhall forfeit x0/. a month, and *- 
the ſchoolmaſter ſhall be impriſoned for a year. | 

And by the 17 C. 2. c. 2. No perſon ſhall be ſchool. 
maſter, or take any boarders or tablers to be inſtructed by 
himſelf or any other, without taking an oath of allegiance 
therein mentioned, on pain of 40/. 

Alſo by the 13 & 14 C. 2. Every ſchoolmaſter of a 
public or private ſchool, and every perſon inſtructing any 
youth in any houſe or private family, as a tutor or ſchool- 

- maſter, ſhall, before his admiſſion, ſubſcribe before the or- 
dinary the declaration of conformity to the liturgy of the 
church of E:g/ang, on pain of being diſabled to hold ſuch 
ſchool : and if any ſchoolmaſter, or other perſon, inſtruct- 
ing youth in any private family, Mall teach any youth as 
tutor or ſchoolmaſter, before he ſhall have obtained licence 
from the biſhop or ordinary of the dioctſe, and before ſuch 
ſubſcription as aforeſaid, he ſhall for the firſt offence be im- 
priſoned three months; and for the ſecond, and every her of» | 
fence, he ſhall be impriſoned three months, and alſo forfeit 57. 

Dienting mi- The above pains and penalties are, however, avoided, | 


it r taking the | ; £ ing Clauſes . - f 
= = 3 and the enacting clauſes rendered ineffectual, by ä 


Dilleuters. =» 


> 2p 9 which enacts; That no diflenting miniſter, nor any tion agaiuli po- 


| 3 above- mentioned declaration 5 


G00 profeſs, teſtify; and döelare, that I do believe, 


MW | her-proteſtant diſſenting from the church of England, who Perf. 
at kate the aforeſaid: oaths; and make and fubſeribe the 


inſt popet y, and the declara- 
tion herein before mentioned, thall be proſecuted in any court 


whatſoever for inſtructing youth as a tutor or ſchoolmaſter. 


| 0 Provided; nevettheleſs, that this ſhall not extend to the hi nt r n- 
enabling any perſon, diſſenting from the church of:Eagiane no! be or os of 
to hold the maſterſhip of any college or ſchool of -coyal CO 8c En 


ters of royal 


| 4 foundation, or of any other ende wd college or ſchool for foundations. 
che education of youth, unleſs it ſhall have been founded 
1 ſince the firſt year of king Hilliani ũ queen Mary, for the 


immediate uſe and benefit of 3 
The path of. albegiance, by the 1 C. ,. 25 c. 12322: „%. 
I A. B. do ſincerely promiſe, and nr Oath of allegis 


- „ 


„ kaithful, and Pear true Allegiance to bis majeſty king 
„ George: ſo help me God.) 2:21 


| rid gov ine 2117 
R 2 a 2 1 — 2 ; 
« | A. F. do ſwear, that I do ffom my heart abher, de- Oath of ſu- 


= < teſt, and abjure, as impious and heretical, that damnable premacy. 
( doctrine and poſition, that princerexcommunicated, oride- 

E prived. by the POP or hey authority cf the {ee of Rome, 

4 may be depoſed or murde 


red by their ſubjeQs, any 


bother whatſoever: and 1 do declare that 10 Weiten 
= © prince,” parſob, prelate; Nate, ar potentiate hath,'or doghe 
4 to have, any juriſdiction, power, ſuperiority; press minence, 
e or authority, eccleſiaſtical br ſpititual, within this reflm : 
| « ſo help me God.” NC \\ 


\ \\ 


n nil) 1 ; MD OITETENNL Þ * ä 
The declaration againſt popery, by che 30 70 A 2. 
1 Win rr 
41 4. B. do ſoletiniy and Bncbreh,, in the berg bed open actin 


t. gain | poperye 
« in the ſacrament of the Lord's ſupper, there Iñ Not any 


; 1 es tranſubſtantiation of the elements of bread and wine into 


« the body and. blood of Chtiſt, at or after the cofſegrition 


thereof by any perſon whatſoeyer ; and that the invoca- 


ic tion, or adoration of the virgin Mary, or 1 
« and the facrifice of the maſs, as they are now uſed in the 
« ehureh'of Rome; are ſuperſtitious and idolatrpus: ahd I 
« do ſolemnly, in the preſerice'sf God, profeſs, teſtify, and 
declare, That I do make this declaration, àhd àvefy part 
© thereof, in the plain and ordinary ſenſe of the words read 
© unto- me, as they are commonly underſtood by Engli/h 
proteſtants, without any evaſion, equivocation, or mental 


e reſervation whatioever, and'without any diſpenſation. al- 


+ - A * is 4 1 : * 
« eq 
« © % „ ag* 
* 


"Diſtreſs: 
« ready granted me for this purpoſe” by the pope, or any 
« other authority or perſon whatſoever, and without any 
© hope of any ſuch diſpenſation from any perſon or authority 
" « whatſoever, or without thinking that I am or can be ac- 
= c quitted, before God or man, or abſolved of this declara- | 
tion, or any part thereof, although the pope, or any other 
< perſon or perſons, or power whatſoever, ſhall diſpenſe 


w_ | & with or annul the lame, or declare chat it was ne or ons Mp 
Wil N “from the ng” 5212 
1 Py ro Rl PET 
ö Ditreſs what ® A DISTRESS, in 4.1 u. che big bee ate! 

1. out of the poſſefiion of the wrong doer, into the cuſtody f 


of the perſon who is injured, to procure a ſatisfaction for 
the wrong committed. It is of two kinds; for cattle treſ- 


paſſing and doing damage; « or for non-payment of rent or 
oldies duties. A 


i T, Cauſes of Difireſs.”" io Inf en =_ 
II. When and where the D 75 2 be ads „ 
III. What Goodi may be diftramed, and what not. q 
V. Manner f taking. 2 refs ons * conduBlang i ; 
aftermnard.. 2 
F. Of Reſcous ind Pn an in i e 
VI. Replevying the Diftrefs., 8 | 
VII. Sale of the Diſtreſs. *. © 
VIII. Tenavt d:ſerting the Premi iſs. 5a 
I. Landlord eier * 0 Nen, 'of 
| _— Rent. . | 963.) 
= KX. Atiorring 10 Strangers... of? che. 
XI. Tenant holding over wy ihe Term 4s pre 5 
| XII. Of recovering Rent by e s of Admini- 
| [i ftrators, | 1 
| XIII. Rent due on the Death of a Tenant for Life.  ® 
ATV. Difireſs by Warram- of Fuſtices of the Peace. 
. Of Rent in caſe of an Wy or Extintions- _ 


: 


+3 


| I᷑ Cue ef Difieſe. - 8 
1 * diſtreſs for rent muſt/ be for rent in arrear; it mould "i 1 
"a e. not be made on the ſame day on which the rent = 2 

0 | * ue; 7 5 


Diſtrels: 35 


due; for if the rent is paid in any part of that da thilſt a 


F 


man can ſee to count money, the, payment is good. 1 Burn 


| 
£ 


But diſtreſs muſt not be after tender of payment; for if Tender of pay. 
Ine landlord ſhould come to diſtrain the goods of his tenant — before diſ- 
or rent behind, the tenant may, before the diſtreſs, tender 


. 
. Wh 
1 4 A þ 5 


he arrearages upon the land, and if a diſtreſs be taken after 
hat, it is wrongful. If the landlord has diſtrained, and the 
enant, before the impounding thereof, ſhould tender the 
rrearages, the landlord ought to deliver the diſtreſs; ang 
1 If he does not, the detainer is unlawful: even ſoit is of a | 
iſtreſs for damage-fealant (or damage done by cattle treſ- 
Paſſing) the tender of amends before the diſtreſs, makes the 
iſtreis unlawful ; and after the diftreſs, if before the im- 
"Sounding, the detainer is unlawful. | 2 I/. 17. 
But in this caſe, though the owner ſhould tender ſuffi- 8 fücient 3. 
Fient amends, he cannot take his beaſts. out of the pound if mends. 
he amends be refuſed, but he mult. replevy; and, ſhould 
It be found at the trial that the amends was not ſufficient: | 
he perſon on whom they treſpaſſed ſhall have damages; if 3 
Ie amends offered were ſufficient, the owner of the beaſts 
hall have damages. Dy. and St. 112. „ 8 
By the 4 C. 2. c, 28. / r the like remedy may be had Rent-ſcck, rents 
2» Grete impounding, and fle, in caſes of 1 70 of aſſize, and 
Pents of aſſize, and chief rents, as in caſe. of rents reſerve 
Woh, ut be ot 58? ao hea or our 19 
There are three kinds; of, rents; namely, rent-ſervice, 
Ent- charge, and rent-ſeek. -\ 1 ES. 5-56 
2 Rent-ſervice is where the tenant; holds his land of his lord 
y fealty and certain rent; or by homage, fealty, and cer, 
Fin rent; or by other ſervice, and certain rent: it is called 
2 rent-ſervice, .becauſe it has ſome corporal ſervice incident 
Pit, which at the leaſt is fealty,. 1 IH. 141, 2. 
"F Rent-charge has that denomination, | becauſe the land for 
Pay ment.thereof is charged with a diſtreſs : but, before the 
FKatute, ſuch, diſtreſs, could not be. ſold, but only detained 
Eil the rent ſhould be paie. | L 
If man ſeized in fee, or for life, of a rent-charge, after 
Arrearages incur, grants over the rent to another, he cannot 
iſtrain for theſe arrearages, becauſe they are by the grant 
Divided from the freehold of the rent. 4 Ce. 50 5. Vaugb. 
0, 41. e e £457 
Kent reſerved, without any clauſe put in the deed of diſ- 
Freſs for the ſame, is called a rent-ſeck, reqditus ficcug or 
ry rent: and the difference between a rent- charge aud a 


4 of 


a * 
i 
1 wh 
j 
1 4 


x chief rents, 


— 


1 
7 * 
. 


Pent-ſeck is, that, there is a clauſe of diſtreſs amexed to 
7 ih > 5 N Me x 7 one, P 
. 4 * 


J 
: LE «4 
ö 2 


r | »* 

32 f Di ſtre Ig. 1 8 
ene, and not to the other: the one is, therefore, 2 Tlurde 1 ; 
upon the land, bur for the other the grantec had formerly | 2 
no remedy but to charge the perſon of the grantor in a writ L £2 
of annuity. 1 [nft. 143. 1 
"(Rents of affize are the certain rents of freeholders and 
ancient copyholders, and are fo called becauſe they are aj- 
Bed and certain. Hence they are diſtinguiſhed from red. | 
aitus mobiles, farm- rents for life, 5 or at win, which are 
variable and uncertain. 2 In}?. 19. 9 
Rent reſerved An action of debt may be bro ght paint a tenant for 
"= leaſe for  Hfe, in purſuance of the ſtatute of 3 Ann. c. 14. which en- 
” a That whereas, before the Nid ſtatute, an action of debt 
did not lie againſt a tenant for life or lives, for atly-artears 

of rent during the continuance” of ſuch eſtate fo. fe or 
lives; it ſhall be laivful for aty perſon having rent in arreag 
or due, upon arty leaſe br demiſe For life or lives, to bring an 
Action of debt for ſuch arrears, in like manner as he might 
— done if ſuch rent were reſerved upon a leaſe for years, 


wo n a pd Avi or verbal leaſe! where the quantum of 
aa the rent agreed: on can be certainly 4 altertained, the landlord i 


may diſtrain: 2 
Butb) the 11 G. 2. c. 19. fe 14. hege are often 
 eifficolties when the agreement is not by deed, the landlord, 1 


in ſach caſe; may recover a retfonable fatisfaction in ah ac- 
tion on the caſe; for the uſe and occupation of the land 17 
and if in evidence on the ttial, any parol deviſe, an 
r (not being by deed) whtrean a certain, rent was 
[eſerved, Malt Spe: * mi mall not therefore be 
nonſuited, but may t ke es "thereof as an evidence of the 
quantum of the damages to be recovered. | 
By the 8 Ann. c. 14. /. 6, 7. it is enacted, That perſons 3 
having rent in atrear, upon any leaſe determined, may diſ- 
train for the ſame after the determination of the leaſe, in the 
fame manner us if it had not been determined, if ſuch diſ- 
treſs be made in ſix kalendar months after the determination 4 
of ſuch leaſe, and during the continuance of ſuch landlord's 
title or intereſt, and during the poſſeſſion of the tenant from 
whom ſuch arrear became due. 1 
Leaſe renewed. The 4 G. 2. c. 28. recites, That whereas many perſons oy 
| hold conſiderable eſtates by leafes for lives or years, and 
leaſe out the ſame in parcels to ſeveral under tenants ; and 
whereas many of thoſe leaſes cannot be renewed without a 3 
ſurrender of all the under leaſes derived out of the ſame, 
whereby it is in the power of any ſuch under tenants to 
Neem er nh the renewing of the principal leaſe; it is? 


therefore 9 3 


_ s 
de renewed, without 


 Diſcreſs. 33 


PR 8 that, in ſuch caſe, the chief leaſes may 
ſurrendering all the other leaſes; and 


tue like diſtreſs and entry may be had, as if the former 


chief leaſe bad been ſtill kept on foot age 1b. yearn or the 
C 


under leaſes had been renewed under ſuch new principal 


leaſe. / 6. 


Before the 17 0. 2. c. 7. If a diſtreſs was too little, Second diſtreſs, 


where ſufficient diſtreſs was to be had, the party could not 
iſtrain again. Com. 546. 


But that ſtatute enacts, that, in all caſes where the value 


| of the cattle diſtrained ſhall not be equal to the full value 
of the acrears diſtrained for, the party to whom ſuch ar- 


rears were due, his executors or adminiſtrators, may diſ- 
FE } . * 


train again for the reſidue of ſuch arrears. /. 4. 


So in like manner, where the diſtreſs is made by virtue 
pf a warrant of a juſtice of the peace, in the nature of an 
execution. And the diſtinction ſeems to be this: Where 


n perſon has an entire duty, he ſhall not ſplit the entire ſum, 


and diſtrain for part of it at one time, and for part of it at 

another time, and ſo toties quoties for ſeveral times; for 

that is great oppreſſion. But if a man ſeizes for the whole 

ſum that is due to him, and only miſtakes the value of the 

goods ſeized (which may be of very uncertain or even ima- 

A ginary value, as pictures, jewel-, race-horſes, and the like) 

that is no reaſon why he ſhould not afterwards complete his 
execution by making a further ſeizure. Burr. Man. 527 | 

But by te 2 M. fell. 1. c. 5, If diſtreſs ſhall be made pigraining 

For rent in arrear, when none is really due, the owner ſhall when no rent is 

Pecover double value, with coſts. f. 85. Aue. 
And if a diſtreſs be taken of goods without cauſe, the Diſtreſs i 

22 . 2 "BS 1s Im- 

owner may make reſcous. But if they are diſtrained with- pounded. 


1 Hut cauſe, and impounded, the owner cannot break the 


Pound and take them out, becauſe they are in the cuſtody 
f the law. 1 Inſt. 47. * 
F The ſervices or rent, for which the lord or leffor may Services or rent 
diſtrain, muſt be certain, or ſuch as may be reduced to a mult be certain, 
Fcertainty ; for otherwiſe the lord cannot, in his avowry, 


recover damages for the non-performance or non-payment, 


hen the jury cannot determine what injury he has ſuſ- 
tained; but if the tenant holds of his fo: to ſheer all 


| bis ſheep feeding in ſuch a manor, this is certain enough, 
becauſe it is ea y to compute the number within the pre- 


pt Co. Litt. 6. . 


eincts of the manor; and conſequently what expence the 
lord is at in Fes other hands to that work, and what 
damages he has ſuſtained by the omiſſion of his tenant, 


Vor. I e 3 II. Hh hen 


Diſtrels. = 
I. When and where the Diſtreſs ſhall le made. 9 


At what time. A diſtreſs for a rent-ſervice, or a rent - charge, cannot be 
in the night, but in the day-time ; but in the night a perſon 
may diftrain cattle damage-feaſant, otherwiſe they may be 

gone before the morning. Co. Litt. 142. 1 Inft. 161. 1 
Before ſun- riſing, or after ſun-ſet, no man may diſtrain 
but for damage-feaſant. Mirr. c. 2 f. 26. _ 
A man may diſtrain in places or lands within the fee, li- 


Ty Ot. TRI | x 
On the cn. 1 And _by the ſtatute of the 11 C. 2. c 19. %% 8. It ſhall 
mon. de lawful for every landlord, his ſteward, bailiff, receivet, 


or other perſon employed by him, to diſtrain any cattle or 
ſtock of the tenant, feeding or depafturing in any common 
appendant or 4 or any ways belonging to the 

premiĩſſes demifed. | 
Churck-lands. But by the 9 Ed. 2. c. 9. The king's officers, as ſheriffs 
and others, ſhall not take diſtreſſes in the fees wherewith 
churches in time paſt have been endowed ; but diftreſſes 
may be taken in poſſeſſions of the church newly purchaſed. 
A diftreſs for rent may be taken in a houſe, if the doors A 
are _ ſo it may be taken out of the window. I Ro. 
Abr. 671. | „ 5 | 
| But the leſſor may not enter into the tenant's houſe, un- 
3 8 doors we open, 2 Bac. Abr. 111. as wes | 
dot on the 52 H. 3. c. 15. No perſon, except the king's 
_—_— officers, ſhall take Hiltreſles in 4 king's Ne K : 
NE: This prohibition was enacted, "ras, the king's ſubjects 
' © ought to have free paſſage, as well to fairs and markers as 
about their other affairs. But this ſhall not make the diſtreſs 7 
utterly unlawful, ſo as to take advantage thereof in bar to an 
avowry ; but to this purpoſe, that if the lord diſtrain in te 
highway, the tenant may have an action againſt him on the 
ftatute. 2 Tn/i. 131, 132. 4p iy 
By the 11 G. 2. c. 19. / 1. In cafe any tenant or leſſee 
of lands or tenements, upon the demiſe whereof any rent is 
payable, ſhall fraudulently or clandeſtinely carry off his 
ods, to prevent the landlord from diftraining ; it ſhall be 
Fawful for every landlord, or any perſon by him lawfully im. 
powered, within thirty days next enſuing ſuch carrying off, to 
ſeize ſuch goods wherever the fame ſhall be found, as a 
diſtreſs for the rent, and the fame to fell or diſpoſe of, as ij 
the ſaid goods had been diſtrained upon fuch premifſes. 


Provided that no landlord ſhall ſeize goods ſold bona fide, "i 
uns if 
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and for a valuable conſideration, to any perſon not privy to 


9 If any ſuch tenant ſhall fraudulently remove his goods, or 

jt any perſon ſhall knowingly aſſiſt ſuch tenant in fraudu- 
lently conveying away his goods, or any part thereof, or in 
concealing the ſame, every perſon fo offending thall forfeit 
to the landlord, from whoſe eſtate ſuch goods were carried 
off, double the value of ſuch goods, to be recovered by 
action of debt in any of his mazeRy's courts of zecord at 


Weſtminfter. /. 3 | 
rok pA ſo fraudulently carried off ſhall not ex- 


2 ceed the vale of . 50/: it ſhall be lawful for the landlord, his 
= bailiff, ſervant, or agent, to exhybit a complaint in writing 
= againſt ſuch offenders before two juſtices of the peace te- 


ſiding near the place, not being intereſted in the tenements; 
7 who may ſummon the parties, examine the fact, and all 
XZ witneſſes upon oath, or, if Quakers, upon affirmation ; and 
in a ſummary way determine whether ſuch perſon be guilty 


of the offence, and enquire of the value of the goods by 
them fraudulently carried off or concealed ; and upon proof 
of the offence, by order of the ſaid juſtices, under their 
hands and ſeals, may judge the offenders to double the 
value of the goods and-chattels to ſuch landlord, his bailiff, 
2X ſervant, or agent, as the juſtices ſhall appoint; and in cafe 
the offenders, having notice of ſuch order, thall negle& ſo 
to do, ſhall by warrant levy the ſame by diſtreſs and ſale 3 
XX and for want of diſtreſs may commit the offenders to the 
*X Houle of correction, to be kept to hard labour for ſix 
months, unleſs the money be ſooner fatished. /. 4. 
XX Juſtices, either of the county from which tenants fraudu- Juſtices in ei- 
liently remove goods, or of that in which they are concealed, ther county 
may convict the offenders in their reſpective counties. H. may convict. 
22 6. 3. K. v. Morgan. Caldecott's Rep. 156. | 
Perſons aggrieved by order of ſuch juſtices, may appeal Appeal. 
to the next general or quarter-feſkons, who ſhall hear and 
determine ſuch 


appeal, and give cults to either party. /. 5. 
And where the party appealing ſhall enter into recogni- 


rance with one or two ſureties, in double the ſum ſo ordered 


to be paid, with condition to appear at ſuch ſeſſions, the 


order of the juſtices ſhall not be executed againſt him in the 
mean time. / 6. ; | | 


r. 
4 
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There muſt be a valuable property in ſome body-in the Muſt be valu- 


D 2 Things 


chings diftrained; therefore no diſtreſs can be of dogs, able property. 
Leer, conies, &c. which are fere natur#, C. Litt. 47. 


© Thingsſixed to Things fixed to the the freehold, or part of the freehole? 
the frechold. ag furnaces, cauldrons, doors, or windows fixed to the 
- houſe, or the like, cannot be diſtrained. 1 I. 47. Co. 
Seth 47: 26; s : | | | 
Muſt be ſeparate Though the diſtreſs be of valuable property, as a horſe; - 
3 che per- yet, when a perſon is riding on him, or an axe in a man's 
mw and cutting of wood, and the like, they are for that time 
privileged, and cannot be diſtrained. 1 Inſt. 47. 7 
But it is ſaid, that if a perſon be riding upon a horſe da- 
mage feaſant, the horſe may be led to the pound with the 
rider upon him. 1 Sid. 440, 442. | 4 
Horſes joined to It has been held that horſes joined to a cart, with a man 
pas upon it, cannot be diſtrained for rent (though they may for- 
damage-feafant;) but both cart and horſes may, if the man 
be not upon the cart. 1 Vent. 36. , 
If a horſe carries corn to a mill, and is tied to the mill- 
door during the grinding of the corn, he ſhall not be diſ= *; 
diſtrained. Cro. Eliz. 552. | | 3 
ow ape. Beaſts belonging to the plough ſhall not be diftrained 
man's profer. (Which is the ancient common law of England; for no man 
fon. hall be diſtrained by the utenſils or inſtruments of his trade 
-or profeſſion, as the axe of a carpenter, or the book of a 
ſcholar), while goods or other beaſts may be diſtrained. 1 
Int. 47. | 1 

But us rule holds only in diſtreſſes for rent-arrear, 
amerciaments, and the like ; and does not extend to caſes 
where a diſtreſs is given in the nature of an execution, by 
any particular ſtatute, as for poor-rates, and the like, 3 
Salk. 136. As in the following caſe : 

E. 31 G. 2. Hutchins v. Chambers, and others. On a 
ſpecial caſe from the Surry aſſizes, tried before Milles, 
chief- juſtice, on an action of treſpaſs againſt the juſtices of 
peace, the pariſh officers, the conſtables, and their aſſiſt- 
ants, for executing a warrant of diſtreſs made by two juſ- 
tices. on a poor's- rate, amounting to 13/. 25, In this caſe 

five queſtions were ſtated for the opinion of the court, viz. 
1ſt, Whether the rate and aſſeſſment was good and ſuffi- 
cient in point of law; if not, whether the plaintiff could 
avail himſelf of any objection to it? 2dly, Whether the 
warfant ought to have fixed and limited the time within 
which the things diſtrained were to be ſold ; and if for want 
thereof the warrant is void, or any, and which of them 
are treſpaſſers? 3dly, Whether the ſecond diſtreſs taken is 
juſtifiable ? 4thly, Whether the geldings, being beaſts of i 
the plough, and uſed by the plaintiff both for the plough 
and cart, were liable to be taken in diſtreſs for the 
rate? &c. Sthly, Whether, on the whole ſtate of the 


1 


3 
Oo 
8 


18 1 
x 
af 


—_. - 

- 4," 1 
oo 

_ 

.Y 

2 


out © 


the action is maintainable againſt the defendants, or 

and which of them? Note. A ſixth queſtion aroſe on 
the argument, viz. Whether the ſecond diſtreſs was not 
exceſſive? On the firſt argument on this caſe, lord Mansfield 
(being informed that the parties intended to ſpeak to it 
again) obſerved, that every thing about the rates was clearly 
f the queſtion ; for if they are bad, the parties who 
thought themſelves aggrieved ſhould have appealed. After 
hearing the counſel on both ſides on the ſecond argument of 
this caſe, the court gave their opinion. Lord Mun field: 
As on the firſt argument, the two firſt objections are laid 
out of the queſtion, and the matter is reduced to the three 
laſt queſtions. As to the firſt queſtion, © whether cattle of 
« the plough may be taken for a d:/treſs on the OT 
« here there are other diſtrainable goods ſufficient ??” 


cafe, 
any, 


The ſolid diſtinction is, that the ſeizing under ſtat. 43 of 


Eliz. is but partly analogous to the common law diſtreſs, 
(as being repleviſable, &c.) but is much more analogous to 

the common law execution, (like fier; far. where the ſur- 
plus after fale thall be returned.) In the old common law 
diſtreſſes, which were in nature of a penalty, to compel pay- 
ment, it would have been abſurd to have ſuffered the imple- 
ments by which a man gains his livelihood to be holden as 
a pledge, becauſe that would have been taking from the 
man the only means he had of being able to pay the debt 
but this reaſoning will not hold, where the things diſtrained 
may be immediately /o/d by way of ſatisfaction, which tho? 
called a diſtreſs, yet _— is in this caſe an execution. On 
this ground we are all of opinion that there is no objection 
to the firſt diſtreſs from the cattle of the plough being 
taken, for they are diſtrainable under ſtat. 43 E!, &, As 
to the ſecond diſtreſs, the firſt queſtion relating thereto is, 
« whether the ſecond diſtreſs can be juſtified ? It was a ſe- 


( cond diſtreſs taken under the ſame warrant, when enough 


© might have been taken at firſt, if the diſtrainer had then 
ee thought proper.” A man who has an entire duty ſhall 
not ſplit the entire ſum, and diſtrain for part at one time, 
and part at another, becauſe that would be great oppreſſion ; 


if a man ſeizes for the whole ſum due to him, and only 


; miſtakes the value of the goods ſeized, there is no reaſon 


why he ſhould not afterwards compleat his execution by 


making a further ſeizure, As to the third objection, viz. 


it being exceſſive, and as ſuch it _ a ſufficient ground 
or an action of treſpaſs ; it has been fu 


fficiently eſtabliſhed 
that a general action of treſpaſs cannot be maintained for 
taking an exceſſive diſtreſs. We are therefore all of opi- 
FH D 3 | nion 


Corn, hay, or By the 11 C. 2. c. 19. / 8. 


38 5 Diſtreks. 
nion, that there is no cauſe. of action maintainable by the 
plaintiff in the preſent caſe, nor has he any right to recover 
ainſt any of the defendants, and that the defendants be at 
liberty to enter a nonſuit. By the court: Let the poftea be 
delivered to, and judgment entered for, the defendants. 
| Burr. Mansg. 579- 
Where replevin Things for — * a replevin will not lie, ſo as to be 
will not lie. known again, as money out of a bag, cannot be diſtrained. 
I Kol. Abr. 667. 2 Bac. Abr. 109. | 
But money in a bag ſealed may be diſtrained 3 becauſe 
the bag ſealed may be known again. 
8, Every landlord, his ſteward, 
fruits growing. bailiff, receiver, or other perſon impowered by him, may 
take and ſeize corn, graſs, hops, roots, fruits, pulſe, or 
other product growing, as @ diſtreſs; and the fame may 
cut, gather, make, cure, carry, and lay up, when ripe, in 
the barns or other proper place on the premiſſes; and, if 
there ſhould be no barn or other proper place on the pre- 
miſies, then in_ahy other bara or proper place which he 
ſhall procure, as near as may be to the premiſſes; the ap- 
praiſement whereof ſhall be taken when cut, gathered, cured, 
and made, and not before. | 
ater as be Notice of the place where the goods ſo diſtrained ſhall 
sn. de lodged, ſhall in one week hr the lodging thereof be 
given to the tenant, or left at the place of his abode. , . 


Corn, or hay And by the 2 /. [eſſe 1. c. 5. Perſons having tent-ar- 


cut, rear on any demile, leaſe, or contract, may ſeize and ſecure 
any ſheaves or ſhocks of corn, or corn looſe or in the ſtraw, 
or hay being in any barn or granary, or upon any hovel, 
ſtack, or rick, or otherwiſe upon any part of the land 
charged with rent, and may lock up or detain the fame in the 
place where found, in the nature of a diſtreſs ; ſo that the 
ſame be not removed to the damage of the owner, out of 
the place where found and ſeized, but be kept there (as im- 

pounded). till replevied or fold. /. 3. 
8 It is agreed that the cattle of a ſtranger, eſcaping into 
ſtranger. his neighbour's. grounds, and there being levant and 
coucuant, may be diftrained by the lord or leſſor of thoſe 
grounds, for rent or {ervice due to him; for it ſhall be im- 
puted the owner's folly that he did not provide againſt this 
ON by proper bounds and fences. 2 Inſt. 296. Cor 

ties 47 

Wt is found And generally, whatever goods and chattels the landlord 
e the pre= Hands upon the premiſles, whether — really belong to the 
Wits. tenant or a ſtranger, are diſtrainable by him 2 rent; other - 
wiſe a door would hy it to . frauds upon the 
landlord ; 


** 


Diſtreſs, 


| 7 landlord; and the ſtranger has his remedy over by action on 


5 5 the caſe againſt the tenant, if by the tenant's default the 
goods are diſtrained, ſo that he cannot render them whe 

called upon. 3 Black/t. 8. | L 
gut, under particular circumſtances, a court of equity 


3 1 may perhaps relieve. As in the caſe of Fowkes and Joyce, 
F. 1 V. in the Common Pleas, a perſon driving ſneep to 


London to fell, by agreement with the maſter of an inn, 
put them into the ground at ſo much a ſcore for the night. 
The landlord ſeeing them, aſked whoſe they were, but con- 
RT ſented to their ſtaying there, and afterwards diſtrained them 
for rent due to him from the maſter of the inn. And it 


vas adjudged for the landlord. 3 Lev. 260. 
Hut in the ſame caſe, upon a bill for relief in equity, the 

lords commiſſioners inclined to think, that the grounds lying 
to the inn and uſed therewith, ought to have the ſame pri- 
vileges as the inn itſelf, and that a paſſenger's cattle 


© ought not to be diſtrainable there. 2 Vn. 129. It alſo 
appeared in this caſe, that, on the landlord's coming and ſee- 


ing the ſheep, he pretended to be angry. Whereupon the 


= owner offered to take out the ſheep, at which time my 


were not diſtrainable for rent, not having been levant a 

couchant, that is, not having remained fo long on the ground 
as to have laid down and riſen up again to feed. The court 
ccaonſidered the conſent as a fraud, to cauſe them to be left all 


night, by which they be came liable to the diſtreſs. It was 


therefore decreed, that the landlord ſhould anſwer for the 


value of the ſheep, and pay coſts both in law and equity. 
Prec. Chanc, 7. | 


XZ Valuable things ſhall not be diſtrained for rent, for be- A horſe in a 
gnefit and maintenance of trades, which by conſequence are ſmich's ſhop, 
for the commonwealth, and are there by authority of law: _ 


28 a horſe in a fmith's ſhop ſhall not be diſtrained for the 
rent iſſuing out of the ſhop, nor an horſe in an hoſtry, nor 


the materials in a weaver's ſhop for making of cloth, nor 
2X7 Cloth or garments in a taylar's ſhop, nor ſacks of corn and 

meal in a mill, nor any thing diſtrained for damage-feaſant, 
for it is in cultody of the law; and the like. 1 [»/t. 47. 
"XZ But it ſeems that carriages and horſes ſtanding at livery a 

are liable to be diftrained by the landlord. This clearly ap- na 2 
peared in the caſe of Francis and Matt. T. 4 G. 


fences which the tenant of the la 


In caſe of an ancient ſeigniory, the lord may Grein cat- 
4 tle for ſervices, which came in by eſcape, though they were 
not levant and couchant, and though it be in default of the 
8 — ought to maintain, be- 
1 cauſe the lord has nothing to do with the repairing of the 
1 2 tences, 
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Where tenant © 


ought to in- 
clole. 


Diſtreſs. 
fences, and he has no remedy but by diſtreſs. But the 
owner may prevent the diſtreſs by making freſh purſuit; for 
then the cattle remain as it were in his own poſſeſſion. 
L. Raym. 168. | . 

If the tenant ought to incloſe againſt the highway by 
preſcription, and, in — my cattle: by the way, by the 
fault of the incloſure they eſcape into the land of the tenant, 
the lord cannot diftrain them; ſo if he ought to incleſe by 
preſcription againſt my land, and my cattle eſcape.” © 1 Re/. 
Abr. 668. | = 

In caſe of rent reſerved upon leaſe for years, the landlord 
cannot diſtrain ſuch cattle till they are levant and couchant ; 
for if the landlord had the lands in his own hands, he ought 
to have repaired the fences ; and when he puts in a leſlee, 
he ought by covenant to oblige him to repair : therefore, in 
that caſe, it the law would allow the landlord to diftrain the 
cattle of a ſtranger which came in by eſcape, before they 
are levant and couchant, it would be in effect to allow a 
man to take advantage of his own wrong. Therefore, if 
the cattle come in by default of the owner of the cattle, they 
may be diſtrained before they are levant and couchant ; but 
if in default of the tenant of the land, they cannot be diſ- 
trained till they have bcen levant and couchant, that is to 
ſay, for rent upon leaſes for years. And in ſuch caſe the 
landlord ſhall not take the cattle before he has given notice 
to the owner, that they are upon the land liable to his diſ- 
treſs; and if he does not come to take them away, they be- 
come diſtrainable. And by Treby chief-juſtice : Where the 
cattle eſcape accidentally, they are not diſtrainable till. they 
have been levant and couchant ; but if they eſcape by de- 
fault of their owner, they are diſtrainable the firſt minute. 


IL. Raym. 169. 


If a man has common for ten cattle, and puts in more 
than that number, the ſurpluſage above ten may be taken 
Camage-feaſant, 1 RI. Abr. 665. 

If a man comes to diſtrain, and ſees the beaſts in his 


ground, and the owner chace them out, on purpoſe, before 
the diſtreſs taken, 8 the owner of the ſoil cannot diſtrain 


them ; and if he does, the owner of the cattle may reſcue 
them; for the beaſts muſt be damage-feafant at the time of 
the diſtreſs. 1 71/7. 161. Fes 
Diſtreſs damage-fezfant is the ftrifteſt diſtreſs that is; 
and the thing diſtrained muſt be taken in the very act: for 
if the goods are once off, though on freſh purſuit, the owner 
of the ground cannot take them. 12 Hod. 661. 
V. Manner 


- 


Vo 
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Diſtrels. 


1 I. Manner of taking Diſtreſs, and of conducting it af- 


terwards. | 


Gates, wards, or incloſures, may not be broken open, nor Breaking gates 


thrown down, to make a diſtreſs, 1 /»/r. 161. 


Or in 


Nor may the feffor enter into the tenant's houſe unleſs Opening doors 


the doors are open. 2 Bac. Abr. III. bs 
It was held by lord chief juſtice Hardvicks, that a pad- 


lock put on a barn-door could not be opened by force, to 
take the corn by way of diſtreſs. ꝙ Vier 128. 


But where the outer door of a houſe is open, a perſon Inner door may 
may break an inner door to make a diſtreſs. Caf, Temp. be broken. 


Lord Hardwicke 168. = x 
FE. 9 G. 2. Rogers v. Bir mire. In an action of treſpaſs 
for taking goods, the defendant juſtified, that he demiſed 
* ſome tenements to the plaintiff for one term, and others for 
another term; and there being rent in arrear on both de- 
miſes, he diſtrained the goods. And on a demurrer it was 
held ill, for there being ſeparate demiſes, there ap * to 
have been ſeparate diſtreſſes on the ſeveral premiſſes ſubje 
to tne diſtinct rents; and no diſtreſs on one part can be 


1 good for both rents: therefore the plaintiff had judgment, 


2 Str. 1040. | 
By the 11 C. 2. c. 19. / 7. Where any goods or chat- 


tels, fraudulently or clandeſtinely carried away by any tenant, 
his ſervant, or agent, or other perſon afliſting, ſhall be put, 


Goods fraudu- 
lently conveyed 


placed, or kept in any houſe, barn, ſtzble, outhouſe, yard, taken. 


cloſe, or place, locked up, faſtened, or otherwiſe ſecured, 
fo as to prevent ſuch goods or chattels from being taken and 
ſeized as a diſtreſs for arrears of rent; it ſhall be lawful for 
the landlord, or his ſteward, bailiff, receiver, or other per- 
ſon or perſons impowered, to take and ſeize, as a diſtreſs for 
rent, ſuch goods and chattels {firſt calling to his aſſiſtance 
the conſtable, headborough, borſholder, or other peace-of- 
ficer of the hundred, diſtrict, or place where the ſame ſhall 
be ſuſpected to be concealed, who are required to aſſiſt,) and 
in Caſe of a dwelling-houſe, (oath being alſo firſt made before 
a juſtice of the peace, of a reaſonable ground to ſuſpect that 
ſuch goods or chattels are therein), in the day-time to break 
open and enter into ſuch houſe, barn, ſtable, out-houſe, yard, 
cloſe, and place; and to take and ſeize ſuch goods and chat- 
tels, for the ſaid arrears of rent, as he might have done if 
they had been in any open place. | 
If a landlord enters a houſe, and ſeizes upon fome goods 
as a diſtreſs, in the name of all the goods of the houſe, that 
will he a good ſeizure of all, 6 Mod, 21 3 1 
zut 


Seiz ing part in 
the name of the 
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be reaſonable. 


the premiſſcs. 


Diſtreſs ſhould 


Diſtreſs: 


But by the 52 HF. 3. c. 4. Diſtreſſes ſhall be reaſonable, 
and not toq great; and he who takes great and unreaſonable 
diſtreſſes ſhall be grievouſly amerced. | 

As if the lord diſtrain two or three oxen for 12d. and the 
owner bring a replevy of the oxen, and the lord avow the 
taking of them for the 12d. of his own ſhewing, he ſhall 
make fine; or the party may have his action upon the ſta- 
tute of 52 H. 3. c. 4. AE 

But if the lord diſtrain an ox or a horſe for a penny, no 
other diſtreſs being*on the land holden, the diſtreſs is not 
exceſſive; but if there are a ſheep, or a ſwine, or the like, 
the taking of the ox or horſe is exceſſive, becauſe he might 
have taken a beaſt of leſs value. 2 Inſt. 107. 


Impounding off By the common law a man might have driven a diſtreſs 


whither he pleaſed : but now, by the 52 H. 3. c. 4. None 
ſhall cauſe any diſtreſs that he has taken, ta be driven out 
of the county where it was taken: and if one neighbour do 
ſo to another of his own authority (as for damage-feafant, or 
rent-charge, 2 [n/?. 106.) he ſhall make fine as for a thing 
done againſt the peace; and if the lord ſo preſume to do 
againſt the tenant, he ſhall be grievouſly puniſhed by amer- 
clament. | 

Though this ſtatute is in the negative, yet if the tenancy 
be in one county, and the manor 1a another, the lord may 
drive the diſtreſs which he takes in the tenancy to his manor 
in the other county ; for that the tenant is out of both the 
faid miſchiefs : for the tenant, by doing of ſuit and ſervice 
to the manor, by common intendment may know what is 
done there, and therefore may give his beaſt ſuſtenance, 
And, to know where to have his replevy, the bailiff of the 


manor uſually drives the cattle diſtrained to the pound of 


the manor : and hereby it is to be noted, that a caſe out of 
the miſchief, is out of the meaning of the law, though it 
be within the letter. 2. Int. 106. 
And by the 1 & 2 P. & M. c. 12. No diſtreſs of cattle 
ſhall be driven out- of the hundred, rape, wapentake, or 
lathe, where ſuch diſtreſs ſhall be taken, except it be to a 
pound overt within the fame ſhire, not above three miles 
diſtant from the place where taken; and no cattle or other 
goods diſtrained for any cauſe at one time, ſhall be im- 

unded in ſeveral places, whereby the owner may be con- 
. to ſue ſeveral replevies; on pain of 1003. to the 
party grieved, and treble damages. /. 1. 12 

In the caſe of Gimbart and Pelab. The defendant juſti- 
fied impounding cattle damage- feaſant. And on evidence 


it appeared, he put them into the next pound, though it 


happened 


ZZ... og Oo -w : 


Diſtrets. = 
9 ned to be in another county. And Tee Ch. J. held, 
= 1. l not make him a treſpaſſer, though it ſubjected him 
1 to the penalty of the ſtatute. of the 1 & 2 P. & M. Sir. 
ö 4 1272. 7. 21 &. 2. | a Ne 
2 pound is either overt, that is oper, as in a pinfold made 
for ſuch putpoſes, or in his own cloſe, or in the cloſe of ano- 
ther by his conſent; and it is therefore called open, becauſe 
the owner may give bis cattle meat and drink, without treſ- 
paſs to any other, and then the cattle mult be ſuſtained at 
the peril of the owner: or it is a pound covert, or cloſe, as 
to impound the cattle in ſome part of his houſe; and then 
the cattle muſt be ſuſtained, with meat and drink at the peril 
of him that diftrains, and he ſhall not have any fatisfaction 
therefore, I In. 47. 7 | 
hut if the diftrefs be of dead goods, as the utenfils of a 
'® houſe which may take damage by wet or weather, or be 
ſtolen; there he muſt impound them in a houſe, or other 
4 pound covert, within three miles in the ſame county; for if 
he impound them in a pound overt, he muſt anſwer for 
them. 1 Inf. 47. . | | | 
y the 11 G. 2, c. 19. Any perſon diſtraining, may im- Impounding on 
pound or otherwife ſecure the diſtreſs, of what kind ſoever the premi 
it be, in fuch place, or on ſuch part of the premiſſes as | 
'XZ thall be moſt convenient; and may appraiſe and ſell the 
| ſame, as any perſon before might have done off the pre- 
= miſles. /. 10. | . 85 
E. 12 . v. Farrell : Holt, chief juſtice. If a diſ- a 
treſs for damage- feaſant die in the pound, or eſcape, the 
party ſhall not retake them; but if it were for rent, in 
either caſe, he may diſtrain anew; an eſcape of cattle 
cout of a pound is not like the eſcape of a priſoner out of 
i Rol! for if the pound is not good, the diſtrainant may be 
is own keeper, and put them in his own pound, but he 
cannot be a keeper of his priſoner; and every pound-keeper 
is the ſervant of him who impounds the cattle, for that pur- 
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pojſe. 12 Mod. Rep. 37. 
155 Cattle diſtrained may not be worked or uſed, unleſs for Uſing the goods 


the owner's benefit, as to work a horſe, or the like ; much diſtrained. 
leſs may they be abuſed or hurt. Cro, Fac, 148. 

| And it has been faid in this caſe, that even a cow ma 
not be milked ; for tho' the cow be better for this, yet he 
who took the diſtreſs ought not to do good to the owner 
without his conſent, and perhaps the owner would have 
come before any damage came by this to the cow; and if it 
periſh by this, he who took the diſtreſs may diſttain again. 
= 3 Bac, Abr. 112, SENT | 


44 


Diſtreſs dying. 


Killed. 


Diſtrets. 


So if the diſtreſs be loſt by the act of God: as if the 1 


diſtreſs dies in the pound, without any default in the diſ- 


trainer, he who made the diſtreſs may diſtrain again. 


Salt 248. | | 
It is the diſtrainer's own fault, if he puts the diſtreſs in a 
pound which will not hold it; but he cannot juſtify the ty- 


ing of cattle in the pound; and if he ties a beaſt, and it is 
ſtrangled, he mult pay damages. 1 Salt 248. | 


V. Of Reſcous and Pound-breach. 


Reſcous what it Reſcous is a reſiſtance againſt lawful authority. If a per- 


ir. 


Reſcous and 


pound-breach. 


ſon diſtrains beaſts for damage-feaſant, and as he drives 


them in the highway towards the pound, they enter into the 1 


owner's houſe, and he withholds them there, and will not 
deliver them upon demand, this detainer is a reſcous in law. 
Co. Litt. 161. 1 III. 161. | 

By the common law, if a man breaks the pound, or the 
lock of it, or part of it, he greatly offends again the peace, 
and doth treſpaſs to the king, to the lord of the fee, and to 
the ſheriffs, and hundredors, in breach of the peace, and to 
the party, and to the delaying of juſtice ; and therefore hue 
and cry is to be levied againſt him, as againſt thoſe who 
break the peace. Mir. c. 2. /. 26. 

And the party who diſtrained may take the goods again, 
wherever he ſhall find them, and impound them. again. 
1 nfl, 47. 

And by the ſtatute 2 VT. c. 5. On any pound-breach or 
reſcous, of goods diſtrained for rent, the perſon grieved 
thereby ſhall, in a ſpecial action upon the caſe, recover 


treble damages and colts againſt the offender, or againſt the 


| Replevin what. 


owner of the goods, if they are afterwards found to have 
come to his ule or poſſeſſion. /. 4 | | 


And in the caſe of Sir Hilfred Lawſon v. Storey, M. 
6 . It was adjudged, that the coſts ſhall be trebled as well 


as damages, L. Raym, 20. 
. VI. Replevying the Diſtreſs. 


Replevin (plevina, from replegiare, to deliver to the 
owner upon pledges), is the bringing of the writ called re- 
plegiare facias, by him who has his cattle or other goods 
irained by another, for any cauſe, and putting in ſurety 
to the ſheriff, that, upon delivery of the thing diſtrained, he 
will proſecute the action againſt the diſtrainer. Co. Litt. 2. 


#12. 4 Inſt, 139, The 
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® cattle, or other goods, may not be unjuſtly or-exceflively 


© is a matter of right; ſo that if a man ow a rent with cauſe 
of diſtreſs, and grants further that the cen irteple 

ay viſable, yet they may Pe replevied ; for ſuch a reſtraint is 
FX againſt the nature of a diſtreſs, and no private perſon can 
alter the common courſe of the law. Co. Litt. 145. 


Diſtrels. 


The law is remarkably provident, that a perſon's: beaſts, 


diſtrained; and if they are, that deliverance may be ſpeedily 
made of them by replevy, or taking back the pledge: other- 
wiſe the huſbandry of the realm, and many other trades, 
= might be overthrown or hindered. 2 Inf. 137. e Ef 


eplevin is a writ uſually granted in caſes of diſtreſs, and ter right. 


iſtreſs be taken irreple- 


By the 1 & 2 P. & H. c. 12. it- is enacted, That the 


ſmeriff of every county ſhall, at his firſt county day, or in 
two months after he has received his patent of office, ap- 


point and proclaim in the ſhire town, four deputies at the 


75 leaſt, dwelling not above twelve miles one diſtant from an- 
bother, to make replevies, on pain of '5/. for every month 
hat he ſhall lack ſuch deputy or deputies ; half to the king, 


” | z and half to him who ſhall fue in any court of record. /. 3. 


And by the 116. 2. c. 19. The ſheriff, or other officer hav- 


9 ing authority to grant replevins, ſhall in every replevin of a diſ- 


treſs for rent, take, in his own name, from the plaintiff and two 


ſureties, a bond in double the value of the goods diftrained, 


to be aſcertained on the oath of one witneſs, and conditioned 
for proſecuting the ſuit with effect, and 5 and 

for duly returning the goods diſtrained, if a return ſha! 

awarded, before any deliverance be made of the dritreſs, 


all be 


and the ſheriff ſhall aſſign ſuch bond to the avowant, or per ſon 
making conuſance. 1. 23. 8. en 
In the caſe of Richards and Acton, T. 18 G. 3. it was Sheriff, uuder- 
determined, That the high ſheriff, the under-ſheriff, and ſheriff, and re- 
the replevin clerk, are anſwerable to the defendant in on” Learners: 
plevin for the ſufficiency of the pledges. Black, Rep. 
1220. | . e ee 
Avotory is, where a perſon takes a diſtreſs, and the perſon Avowry, what. 
diſtrained ſues a replevin ; then he that took the diſtreſs mult | 
avow and juſtify in his plea for what cauſe he took it, if he 
took it in his own right; and this is called an av2wry it 
he took it in the right of another, then, when he bas ſhewed 
the cauſe, he'muſt make conuſance of the taking, as bailiff 
ot [om to him in whoſe right he took it. Terms of © 
the L. | - | 
If a mare in foal, a cow in calf, &c. are diſtrained, and 
they happen to bring forth their young whilft they are in 
| | — _ 
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Dittrefs in two 


wiltreſs. 


the dy of the diſtrainer, a replevin lies for the foal, calf, 7 
&c. F. £Y» 3. 69. 1 S. d. 82. N 5 


VII. Sale of the Diftreſs. 
Diſtreſs taken for an offence preſented in the leet, may _ 


of common right be ſold, becauſe it is a court of record; 9 


but it is otherwiſe of diſtreſſes in courts that are not of 
record. 12 Mod. 333. 5 

A diſtreſs for an amercement in a court- baron cannot 
therefore be ſold ; but in ſuch caſe a diſtreſs infinite ſhall go, 
I 0 8 88 8. = — ks | 

In like manner, before the ſtatute of the 2 W. ſeſſ. 1. e. 
5. diſtreſs for rent in arrèar could not be fold, but only de- 
tained till payment of the rent : but by that ſtatute it is en- 
ated, that from henceforth, where any goods ſhall be diſ. - 
trained for rent reſerved and due upon any demiſe, leaſe, or 
contract whatſoever, and the tenant, or owner of the goods 
diſtrained, ſhall not within ye days next after ſuch. diſtreſs 
taken, and notice thereof (with the cauſe of ſuch taking), 
left at the chief manſion-bouſe, or other moſt notorious 
place on the premiſſes, replevy the ſame ; in ſuch caſe the 
perſon diſtraining ſhall, with the ſheriff or under-ſheriff of 
the county, or with the conſtable of the hundred, pariſh, or 


Place, where ſuch diſtreſs {hall be taken, cauſe the goods 


and chattels fo diſtrained to be appraiſed by two ſworn ap- 
2 (whom ſuch ſheriff, under-ſheriff, or conſtable ſhall 
wear) to appraiſe the ſame „„ N to the beſt of 
their underſtanding ; and after ſuch appraiſement ſhall ſell 
the ſame for the belt price that can be gotten for them, for 
the ſatisfaction of the rent, and charges of the diſtreſs, ap- 
praiſement, and ſale; leaving the overplus (if any) with the 
ſheriff, or conſtable, for the owner's uſe. /. 2. | 
In the caſe of Griffin and Scott, M. 13 G. In an action 
of treſpaſs for entering his houſe, and keeping poſſeſſion of 
his goods eight days, the defendant juried under a diſtreſs 
for rent. But by the court: The defendand ought to have 
removed the goods at the end of the five days; and for the 
other three he is a treſpaſſer, and there is no juſtification. 
Judgment was therefore given for the plaintiff, Str. 717. 

Diſtreſs may be chaſed into another county, under par- 
ticular circumſtances, as in the following caſe : mays 

T. 7 V. Walter and Rumbald, On an action of trover 
for ſix hogs, a ſpecial verdict was found, that the lands 
demiſed lying in two counties, viz. part in the hundred of 
Kinaſley in Miliſhire, and part in the hundred of Andover, 


in 


Diſtreſs. 


in the county of Southampton. The leſſor, for rent in ar- 
rear, diſtrained in both hundreds, and the diſtreſs not being 
replevied in five days, notice was given to the owner of the 
goods, and then he ſent for the conſtable of Kinaſley, who, 
in the preſence of the conſtable of Andover, fold them in 
X Andover, after a legal appraiſement. By the court: Per- 
X ſonal notice is ſufficient, for notice is the thing required. 
Notice to the owner is ſufficient againſt him in trover ; but 


X ſerved as to him, but he muſt have had notice alſo. The 
c ct indeed requires that the oath ſhould be adminiſtered by 
the conſtable of Kina/ley adminiſtered the oath in the hun- 
dred of Andover, where he had no authority; yet this was 
held good, becauſe the defendant could not ſever the diſtreſs, 
1 being entire as the cauſe was, and the hundreds conti- 
guous, ſo that the driving was lawful, and a continuance of 
the firſt taking. Therefore judgment was given for the 
defendant. Salt. 247. Lord Raym. 53. 


and where leſs has been uſed, there to take leſs ; on pain of 


— 


# above 44. 1&2 P. & M. c. 12. /. 2. 


for rent due, and any irregularity or unlawful act ſhall be 
gafterwards done by the party diſtraining, or his agent, the 
diſtreſs ſhall not be therefore deemed unlawful, nor the party 
za treſpaſſer ab initio ; but the party aggrieved ſhall recover 
ſatisfaction for the ſpecial damages ſuſtained thereby, in an 
action of trefpaſs or on the cafe, and if he ſhall recover, he ſhall 
"X have full coſts. . 19. 780 
But by the ſame ſtatute, /. 20. No tenants ſhall recover 


on ſuch action, if tender of amends has been made before 


ſuch action brought. 


VIIL Tenant dgerting the Premiſſs. 


: o or where the rent reſerved ſhall be full three fourths of the 
= yearly value of the demiſed premiſſes, who ſhall be in ar- 
rear for one year's rent, ſhall deſert the premiſſes, and leave 
them fo uncultivated or unoccupied that no ſufficient diſ- 
treſs can be had, two juſtices of the peace (having no 


itereſt in the premiſſes) may, at the requeſt of the landlord, 


* 


if the tenant had brought replevin, that would not have 


1 the conſtable of the hundred where the goods are; and here 


l. to the party grieved; together with what he ſhall take | 


47 


No perſon ſhall take for keeping in pound, or impound- Fee for im 
ing any diſtreſs, more than 44. for any one whole diſtreſs: * 


By the 11 G. 2. c. 19. Where any diſtreſs ſhall be made Irregularity. 


By the 11 G. 2. c. 19. f. 16. If any tenant at rack rent, Deſerting. 


Re-entering on 
non-payment. 


% 


Diſtrels. 


go upon and view the fame, and affix on the moſt notorious 


part of the premiſſes, notice in writing, what day they will 
return to take a ſecond view, ſo that the day ſo appointed be 
at the diſtance of fourteen days at the leaſt. And if, on 
ſuch ſecond view, the tenant ſhall not appear and pay the 
rent, or there ſhall not be ſufficient diſtreſs on the premiſles, 
the juſtices may put the Jandlord into poſſeſſion, and the 
leaſe as to ſuch deviſe thall from thence be void. | 
But the tenant may appeal to the next juſtice or juſtices 
of aſſize, who may award coſts to either party. ſc 17, 


TX. Landlord re-entering on Non-poyment of Rent. 


Y By the 4 C. 2. c. 28. it is enacted, That where an half || 


ear's rent ſhall be in arrear, and the landlord or leſſor has right 
by law to re-enter for non-payment thereof, he may, with- 
out any formal demand or re-entry, ſerve a declaration in 


ert. and on recovering judgment and execution, 


hall hold the premiſſes diſcharged from the leaſe; but this 
ſhall not bar the right of any mortgagee. And if the de- 
fendant files a bill in equity, he ſhall not have an injunc- 


tion againſt the proceedings at law, unleſs he ſhall bring the b 
arrears into court, and allo the coſts taxed in the ſaid ſuit. 


Provided that, if the tenant ſhall, before the trial in eject- 
ment, pay all the arrears and coſts, the proceedings on the 
ejectment ſhall thenceforth ceaſe. /. 2, 3, 4+ | 


A. Attorning -to Strangers. 


The 11 C. 2. c. 10. after reciting, That whereas 
the poſſeſſion of eſtates is rendered precarious by tenants 


attorning to ſtrangers, enacts, That all ſuch attornments ſhall 


be void, unleſs they are made purſuant to ſome judgment 
at law, or decree in equity, or with the conſent of the land- 
lord; or unleſs the ſame ſhall be to a mortgagee after the 
mortgage is become forfeited. /. 11. th 

And by the ſame ſtatute, /. 12, 13. Tenants.towhom any 


declaration in ejectment ſhall be delivered, ſhall forthwith 


give notice thereof to the landlord, on pain of forfeiting to 


bim three years value of the rent; and the landlord may Y 


make himſelf defendant by joining with the tenant, or may 
appear by himſelf, ner 10 1 
Alſo if the tenant ſhall neglect to give notice to the land- 
lord, and the plaintiff ſhall obtain judgment againſt him by 
default, the court, on application, will ſet aſide the judg · 
| | ; ment 


* 


_ Dilirels. : => 


7 


4 5 ment, and order the tenant to pay the coſts. Burr. Man,. 


4 


1996. 
Vl. Tenant holding over after the Term is expired. 


By the 8 Ann c. 14. Whereas tenants pur autre vie (that Holding over; 
is, during the life of another perſon) and leſſees for years, or 
*Zat will, frequently hold over after the determination of the 
leaſe; and whereas, after the termination of ſuch or any 
other leaſes, no diſtreſs can be made for arrears of rent that 
' orew due on ſuch leaſes before the determination thereof ; it 
Ils therefore enacted,, that ir ſhall be lawful to dittrain after 
the determination of ſuch leaſe, in the ſame manner as if it 
had not been determined, provided that the diſtreſs be made 
within ſix calendar months after the determination of the 
eaſe, and during the continuance of the landlord's title or 
Fintereſt, and during the poſſeſſion of the tenant from whom 
ſuch arrear became due. /. 6, 7 
And by the 4 G. 2. c. 28. % 1. If any tenant for life or To pay double 
vears, or any other perſon who ſhall come in poſſeſſion by, rent. 
from, or under him, ſhall wilfully hold over any lands, after 
the determination of ſuch term, and after demand made, 
and notice in writing given for delivering the poſſeſſion 
thereof, he ſhall from the time which he ſhall fo hold over, 
pay double the yearly value thereof; to be recovered by 
action of debt in any court of record, | 
In the caſe of Cutting and Derby, E. 16 G. 3. Onan R 
action for double value of the farm, it appeared, that the 
h plaintiff on the 3oth of September, and again on the 7th of 
October, gave a written notice to the defendant to quit the 
premiſſes on the 10th of October then following, the day on 
which the leaſe would expire. It was objected, that by the 
ſtatute the notice ought to be after, and not before the expi- 
ration of the term. But by the court, notwithſtanding the | 
order in which the words are placed in the act of parliament, . 
it is evident the notice ought to be previous; otherwiſe it 
would be abſurd, and impoſlible to be. complied with, to re- 
gquire after the expiration of the term that the tenant ſhould 
quit at the expiration. This ſtatute, and the 11 G. 2. c. 19. 
being in par: materia, ought to have the ſame conſtruction 
and where, by the latter the tenant is to be bound by his own 
notice to quit, that muſt be clearly previous. Black/?. 
# &K-p. 1075, 
Six months notice for every diſtinct farm, or parcel of land, a 
$ ſhould be given, except by ſpecial agreement, or the cuſtom 
of particular places; as in the caſe of Dagg et and Snowdon, 


Vor. II. (14 uus. M. 19 6. 
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Holdirg over 
after having 
given notice to 
quit. 


Parol notice. 


Diſtrels. 


MM. 19 G. 3. In the common pleas. On the fifth of Oætober, 
1769, a written memorandum was entered into, whereby 
the plaintiff agreed to let to the defendant a farm, to hold 
the arable ground from old Candlemas then next, the pal- 
ture, from old Lady-day, and the meadow from old May-day, 
for ſeven years from the faid days and times, paying rent half 
yearly, at old Aichaelmas and Lady-day. In September 
I777, the plaintiff gave the defendant a written notice, to 
quit the arable land at old Candlemas next, the paſture at 


old Lady-day, and the meadow ground at old May-day. The 


queſtion was, Whether this notice was ſufficient to entitle the 
plaintiff to recover the whole, or any part of the premiſles ? 
For the defendant it was argued, that this was not a ſufficient 
notice for any part, the whole being one intire tenancy ; 
and therefore notice to quit ought to have been given on the 
13th of Augn/t, which was ſix months previous to the time 


when the firſt part of the term expired. But by the court, 


the notice was ſufficient for the whole. It was ſettled by 
all the judges. about ten years ago, to avoid diverſity of 
opinions, and for general convenience, that in tenancies from 

ear to year (which theſe kinds of holding over are held to 
Le there muſt be ſix months notice on either fide to quit, 
according to the ancient law; except where- any ſpecial 
agreement, or the cuſtom of any particular places, inter- 
venes, The true conſtruction of this agreement is, that it 
is a holding from Lady-day to Lady- day, the rent being pay- 
able at Michealmas and Lot tw -And though part of the 
farm is to be entered upon and quitted at old Candle- 
mas, and other part not till old May-day, yet that is no 
more than the cuſtom of moſt countries would have direct. 
ed, without any ſpecial words for that purpoſe, in a taking 
from old Lady-day. Black/?. Rep. 1224. 


- 


The 11 G. 2. c. 19. / 18. ſtates, That whereas great in- 
conveniences have happened to landlords, whoſe tenants 
have power to determine their leaſes, by giving notice to 
quit the premiſſes, and yet refuling to deliver up the poſ- 
ſeſhon, when the landlord has agreed with another tenant for 
the ſame ; it is therefore enacted, that if any tenant ſhall give 
notice of his intention to quit the premiſſes at a time men- 
tioned in ſuch notice, and ſhall not accordingly deliver up 
the - poſſeſſion at the time in ſuch notice contained, he, his 
executors or adminiſtrators, ſhall from thenceforward pay 
double rent, to be recovered in like manner as the fingle 
rent. 11 G. 2. c. 19. /. 18. | | 

Timmins and Rawliſon, H. 5 G. 3. In replevin the land- 
lord avows, that he demiſed the premiſſes to the tenant for 

one 


=. 


— . i 5 * a » 9 , 
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Diſtrells. 3 
one year, from the 5th of April 1760 that the tenant gave 
notice that he would quit the 5th of April 1761, but held 
over to the roth of Oober in that year. The tenant pleads , 
a demiſe from the landlord for one year, from the 5th of 
April 1760, and ſo from year to year as long as both parties , 
IX pleaſed: that the demiſe was only by parol; and that the notice 
proved to be given by the tenant tothe landlord, to quit the 5th 
= of April 1761, was only by parol likewiſe. The queſtion was, 
Whether the tenant was liable to pay double rent for not 
"X quitting after a parol notice; and further, as he held under 
Ja parol demiſe, as tenant from year to year, whether this is 
MZ a holding under the ſtatute, fo as to ſubject the tenant to 
double rent for not quitting after notice? After hearing 
the counſel on both ſides, judgment was given for the land- 
lord. Black/l. Rep. 533. | 5 


XII. Of recovering Rent by Executors or Admini- 
firators. 

3X3. The preamble of the ſtatute of 32 H. 8. c. 37. ſets Rent how re- 
forth, that forz\much as by the order of the common lays, Covered 2 

the executors or adminiſtrators of tenants in fee- ſimplę, fee- miniſtrators. 
Mail, and for term of life, of rents, ſervices, renz-charges, 8 

ent- ſecks, and fee-farms, have no remedy to recover ſuch 
Arrearages, of the ſaid rents or fee - farms as were due to their 

eſtators in their lives; and yet the heirs of ſuch teſtator, 

nor any perſon having the reverſion of his eſtate after his 

Aeceaſe, may diſtrain, or have action to levy the ſame : it is 

therefore enacted by the ſaid ſtatute, that the executors and 

{adminiſtrators of every ſuch perſon to whom any ſuch rent 

or fee-farm ſhall be due and not paid at the time of his 

cath, may have an action of debt for the ſame, againſt tlie 

ſtenant who ought to have paid it, or againſt his executors and 

adminiſtrators; or may diſtrain upon the premiſſes, ſo long as 

Whey continue in the poſſeſſion of ſuch tenant in demeſne, who 

Pugght immediately to have paid the fame to the teftator in 

Pis life, or of any other perſon claiming the ſame only by and 

From ſuch tenant, purchaſe, gift, or deſcent. /. 1. 

y the ſame ſtatute, /. 3. the huſband may, in like min- 
Per, have action, or diſtrain for arrears due in the life-time, 

Ind in the right of his wife. 


And if any perſon ſhall have any rents or fee- farms for 

he life of any other perſon, which ſhall be unpaid at the ; 
leath of ſuch other perſon, he, his executors, or adminiſtra- 7 

ers, may have action of debt againſt the tenant in demeſne, 

o ought to have paid the ſame when it was firſt due, his. 

W E 2 executors 
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the ſaid rent was growing due. 1 


Diſtrelss. 
executors and adminiſtrators, or may diſtrain for the ſame 1 
on the premiſſes, in ſuch manner as he might have done if 
the perton by whoſe death the eſtate was determined, had 
deen in full life. /. 4. | | 


- * 


Fee-farm is, when the lord, upon the creation of the te- 
nancy, reſerves to himſelf and his heirs, either the rent for 
which it was before Jet to farm, or at leaſt a fourth part 
of the value, without homage, fealty, or other ſervices, be- | 
yond what are eſpecially compriſed in the feoffment; and it 
is called a fee-farm rent, becauſe a farm rent is reſerved upon 


2 grant in fee. 2 nfl. 44. 


XIII. Rent due on the Death of a Tenant for Life. 


The 21 G. 2. c. 19. /. 15. recites, That whereas if any 
leſſor or landlord, having only an eſtate for life, in the lands, 
tenements, or hereditaments demiſed, happens to die before 
or on the day on which any grant is reſerved or made pay- W 
able, ſuch rent is not by law recoverable' by the executors M 
or adminiſtrators of ſuch leſſor or landlord ; nor is the perſon i 
in reverſion entitled thereto, other than for the uſe and oc- 
cupation from the death of the tenant for life; of which 1 
advantage has been often taken by the under-tenants, who 
thereby avoid paying any thing for the fame ; for remedy 7 
whereof it is thereby enacted, that where any tenant for © 
life ſhall happen to die before or on the day on which any 
rent was referved or made payable, upon any demiſe or 2 
leaſe of any lands, tencments, or hereditaments, which de- 
termined on the death of ſuch tenant for life, the executors 
or adminiſtrators of fuch tenant for life may, in an action 
on the cafe, recover of ſuch under-tenant, if ſuch tenant for 
life die on the day on which the fame was made payable, 3 
the whole, or, if before ſuch a day, then a proportion ot * 
ſuch rent, according to the time ſuch tenant for life lived, 
of the laſt year, or quarter of a year, or other time in which 


FS... 
2 
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XV. Diſtreſs by Warrant of Puſlices of the Peace. 1 


By the 27 G. c. 20. it is enacted, That in all caſes where 
any juſtice of the peace is required or impowered by any 
act of parliament, to iſſue a warrant of diſtreſs, for the le- 
vying of any penalty inflicted, or any ſum of money directed 
to be paid by ſuch act; it ſhall be lawful for the juſtice? 


granting ſuch warrant, therein to order and direct the goo i 
; | ard 4 1 


9 Diſtrels. 
9 nd chattels 2 to be diftrained, | t9 be fold and diſpoſed of 
within a certain time to be limited in ſuch warrant, ſo as 
uch time be not leſs than four days, nor more than e:ght 
days, unleſs the penalty or ſum of money for which ſuch 
diſtreſs ſhall be made, with the reaſonable charges of taking 
and keeping ſuch diſtreſs, be ſooner paid. 
And the officer making ſuch diſtreſs ſhall and may deduct 
"WM the reaſonable charges of taking, keeping, and ſelling ſuch diſ- 
IF :r2/5, out of the money ariſing by Tuch fate ; and the over- 
plus (if any) after fuch charges, and alſo the ſaid peualty or 
um of money ſhall be fatished and paid, ſhalf be returned 
on demand, to the owner of the goods ſo diſtrained; and the 
"X officer executing ſuch warrant, if required, ſhalt ſnew the 
ſame to the perſon whoſe goods are diſtrained, and ſhall 
T7 ſuffer 4 copy thereof to be taken. /d. i | 
Hut this ſhall not extend to alter any proviſions relating to 
"X diſtrefles to be made for the payment of tithes and church 
rates by the people called Quakers, contained in the acts of 
the 7 & 8 V. c. 34. and the 1 G. „l. 2. c. be Id. 
Order and direct the goods and chattles ſo to be diſtrained 
50 be ſold.] In this cafe no replevy lies; the ſheriff having 
no power to examine the proceedings of the juſtices. 1 Bar- 
naar dit. 110. Str. 1184. 
Offer may dedutt the reaſonable charges of taking, keeping, 
and ſelling ſuch diſtreſs.] But no power is here given to the 
Xx juſtices of the peace to aſcertain ſuch charges; therefore it 
ſeems that the officer executing the warrant ſhall be the ſole 
judge thereof in the firſt inſtance ; and afterwards, if the 
' F owner of the goods diſtrained ſhall be diſſatisfied, the rea- 
ſeonableneſs thereof ſhall be determined by a judge and jury 
upon an action brought. 
But by ſpecial ſtatutes, this power of aſcertaining the 
Charges of diſtreſs and ſale is fometimes given to the juſtices, 
1 eg be frequently ſeen under the reſpective titles in this 
EF work. 
The above-mentioned ſtatutes of the 7 & 8 V. c. 34. and 
1 C. J. 2. c. 6. relate not only to tithes and church-1 ates, 
but alſo to any cuſtomary or other rights, dues, or payments, 
belonging to any church or chapel, which of right by law 
and cuſtom ought to be paid for the ſtipend or maintenance 
of any miniſter or curate officiating in any church or chapel. 
herefore, for any thing that appears from the words of 
this ſtatute, unleſs it be in the caſe of fits or churchborates, 
the juſtices may order the diſtreſs for thoſe other dues and 
payments to be detained for a certain time, and the officer may 
deduct the charges not only of diftraining, but alſo of keep- 
SITE E 3 ing 


| 


54 


; — * 
. „0 
* — 
— — 1 1 
1 s 


— — Mi — — 
— — ä ů ¶—ů — — 


Extent ſhall 
take place of a 
diſtreſs. 


Landlord enti- 

tled to one 
ycar's rent in 
caſe ol exc- 
cution. 


And no more. 


RIiſchievons 
dog me uld be 
muzzled. 


Dog's biting a 
perion vitcr 
NCLCE. 


Dogs. 


ing and ſelling the diſtreſs; whereas by thoſe former acts 
above mentioned, the officer was only allowed to deduct the 
neceſſary charges of diſtraining. 1 Burn, 506. 


XV. Of Rent in caſe of Extent and Execution. 


It was determined by the barons of the Exchequer (in the 
caſe of K. and Cotton, T.-1755), and affirmed on a writ of 
error, that if a diſtreſs be made for rent, and before the five 


days given by act of parliament are expired, an extent is 


! 


1//ue, though it be not /cvied, for a debt due to the crown, 
the extent inall tate place of the difircfs : becauſe the diſ- 
treis does not ouſt the property of the effects into the land- 
lord, but is only a pledge for ſecurity in his hands for his 
rent. 

But by the 8 Ann. c. 14. /. 1. it is enacted, That no 
goods on any meſſuage, lands, or tenements, leaſed for life, 
term of years, at will, or otherwiſe, ſball be liable to be 


taken by execution, unleſs the party, at whoſe ſuit the ex- 


ecution is ſued out, ſhall, before the removal of ſuch goods 
from the premiſſes, pay to the landlord all the rent then due 
for the premiſſes, not exceeding one year's rent; and if the 
arrears ſhall exceed one year's rent, the party on paying 
ſuch landlord one year's rent, may proceed to execute his 
judgment. | 1 

If there are two executions for one year's rent each, there 
ſhall not be two years” rent paid to the landlord, the intent 
of the act being only to reſerve to him the rent for one year, 
and it was his own fault if he ſuffered more to be in arrear. 
Nothing ſhall therefore be levied by the ſheriff on the ſecond 
execution. Str. 1024. | 


Dogs. 


THE owner of a dog is bound to muzzle him, if miſ- 

chievous, but not otherwiſe: and if a man keeps a dog 

that is known to bite cattle, &c. if, after notice given to him 
of it, his dog ſhall do any hurt, the maſter ſhall anſwer for it. 

In the caſe of Smith and Pelah, H. 20 G. 2. The chief 

er, having notice thereof, keeps the dog, and lets him go 

about, or lie at his door, an action will lie againſt him at the 


ſuit 


juſtice ruled, that if a dog has once bit a man, and the own- 


* 


| Dogs. 


4 1 fait of the perſon who is bit, though it happened by ſuch 
XT perſon's treading on the dog's toes ; for It was occaſioned 
"Mp by his not hanging the dog on the firſt notice, and the ſafety 


3 


Fr. 1264. | | 
In order to maintain an action for biting by the defend- 
WM ant's dog, it muſt alſo be proved that he cv his dog to be 
WF uſed to ; Fl but, in that caſe, one inſtance is ſufficient, 
= 12 Mod. 555. | ; _—_— 
If a man has a dog that kills ſheep, this is not a pubic 
"FF nuiſance; but the owner of the dog, tnow:ng thereof, is li- 
able to an action, but not other wiſe. And iu au action upon 
the caſe for ſuch killing, the plaintiff ſhall be required to 
p prove in evidence, that the dog had been uſed to kill ſheep. 
Dyer 25. Het. 171. 
And if a man, keeps a dog accuſtomed to bite ſheep, and, 
he knowing it, ſtill keeps the dog, and afterwards the dog 
*XX bites a hor/c, this ſhall be actionable, though he had been 
known before to bite ſheep only; becauſe the owner, after 
notice of the firſt miſchief, ought to have deſtroyed him, or 
FX hindered him from doing any more damage. L. Raym. 110. 
= Stealing dogs is not felony; for, however they may be 
"8 valued by the owner, they ſhall not be ſo highly regerded by 
the law, that for the fake of them a man may loſe his life. 
1 Haw. 93. | | | | 
But by the 10 G. 3. c. 18. it is enacted, That if any per- 
ſon ſhall ſteal any dog or dogs, of any kind or ſort whatſo- 
ever, from the owner thereof, or from any perſon intruited 
& therewith by the owner, or. ſhall ſell, buy, or receive, har- 
bour, detain, or keep any ſuch dog or dogs, knowing the 
ſame to have been ſtolen ; every ſuch perſon ſhall, on con- 
viction upon the oath of one witneſs, or his or her confeſſion, 
before :wo juſtices, forfeit for his firſt offence not excecding 
© 30/. nor leſs than 20/. as to ſuch ju/tices ſhall ſeem meet, 
with the charges previous to and attending ſuch conviction, 
do be aſcertained by /uch juſtice before whom the offender 
2X ſhall be convicted; and, if not forthwith paid, the faid juſ- 
W tices ſhall commit the offender to the common gaol or houſe 
of correction, for any time not exceeding twelve kalendar 


of the king's ſubjects ought not afterwards to be endangered. 


Killing ſheep. 


Biting a horſe, 


Stealing dogs. 


Penalty ſor 
ſteuling or re- 
cciving dogs, 
by 10 G. 3. 


months, nor leſs than ſix, or till the penalty and charges ihall 


be paid; and if any perſon, after having been convicted as 
aforeſaid, ſhall again be guilty of the like offencc, and be 

thercof convicted in like manner as aforeſaid, every ſuch 
# perſon ſhall forfeit not exceeding 50. nor Jets than 30“. as 

to ſuch ju/7ices ſhail ſeem meet, with the charges previous 
to and attending ſuch conviction, to be aſcertained by fich 
E 4 | Juſtices 


Inaccuracy of 
this ſtatute, 


Dogs. 


juſtices before whom the offender ſhall be convicted: which 
ſaid penalties, or any of them, when recovered, ſhall be paid 
half to the infermer, and half to the poor; and, upon non- 
payment thereof, ſuch juſtices ſhall commit the offender to 
the common gaol, or houſe of correction, for any time not 
exceeding eighteen months, nor leſs than twelve, or till the 


penalty and charges ſhall be paid: and ſuch juſtices ſhall _ 


allo order the oftender to be publicly whipped, within three 
days after ſuch commitment, in the town wherein ſuch gaol 
or houſe of correction ſhall be, between the hours of twelve 
and one of the clock. /. 1. | 

This ſtatute appears to be very careleſsly penned. It men- 
tions the ſtealing of a dog or dogs, without ſaying any thing 


of a bitch or bitches; and it ſeems doubtful whether an act 43 


ſo penal can be extended beyond the letter fo as to include 
bitches. By the 1 Ed. 6. c. 12. it was enacted, T hat no 
perſon or perſons convicted of ſtealing horſes, mares, or geld- 
inge, ſhould be admitted to the benefit of clergy. This was 
not thought ſufficient to exclude from the ſaid benefit any 
perſon who ſhould ſteal any one horſe, mare, or gelding. An 
explanatory act was 4 found neceſſary, and the ſtat. 


of the 2 & 3 Ed. 6. c. 33. excludes any perſon who ſhall 


ſteal a hor/e, mare, or gelding, from ſuch benefit of clergy. 
Between the hours of twelve and one of the clock.) | his 


ſeems to be another inaccuracy, as it wants that preciſion 


neceſſary in a ſtatute : it does not ſay whether it is to be 
in the morning or afternoon. Beſides, as he is to be whipped 
within three days after commitment, that muſt certai aly take 
place before the appeal, which it is ſuppoſed could not be in- 
tended, See ſection 4 of this act. In other reſpects, this 
act of parliament ſeems very inaccurate, and requires ex- 
planation. In one place it mentions conviction before two 
Juſiices, and ſoon aiter ſays, the charges are to be aſcertained 
by /uch ju/lice, See ſection 1. | | 


By the ſaid ſtatute of 10 G. 3. c. 18. /. 2. One juſtice, 


on information to him made, may grant a warrant to ſearch 
for any dog ſtolen as aforeſaid; and if any ſuch dog, or the 
cin thereof, thall upon ſuch ſearch be found, ſuch juſtice 
ſhall take and reſtore ſuch dog or ſkin to the owner thereof; 
and the perſon in whoſe poſſeſſion ſuch dog or ſkin ſhall be 
ſo found (if it ſaall appear that he was privy to ſuch dog hav - 
ing been ſtolen, or that ſuch ſkin was the ſkin of any ſuch 
dog fo ſtolen) ſhall zefpectively be liable to the like penal- 
ties and puniihments, as perſons convicted of ſtealing any 
dog or dogs are herein before made liable to. 

And tor tac more eaſy conviction of offenders, the juſtices 


may 


Go. 
Dy 
45 


Dureſs. 


may cauſe the conviction to be drawn up in the following 
form, or to the ſame effect, as the caſe may happen: 


Be it remembered, That on the _ day of in Form of con- 
the year of our Lord | Ac B. is convicted before us viction, 
of his majeſiy's juſtices of the peace for the of 


[ſpecifying the offence, and when and where it was com- 
| mitted, as the caſe ſhall be.] Given under our bands and 


ſeals, the day and year aforeſaid. 1. 3. 


57 


Provided, that if any perſon ſhall think himſelf or herſelf Appeal. 


aggrieved by any thing done in purſuance of this act, ſuch 


perſon may appeal to the next general quarter-ſeſſions, with- |, 


in four days after the cauſe of complaint ſhall ariſe ; giving 
fourteen days notice at leaſt in writing of his intention to 


appeal, and of the matter thereof, to the perſon whole acts 


are complained againſt ;' and within two days after ſuch 
notice entering into a recognizance, before a juſtice, with 
two ſureties, conditioned to try ſuch appeal, and abide the 


order of, and to pay ſuch coſts as ſhall be awarded by the 
Juſtices at ſuch quarter-ſeſhon : and the faid juſtices at ſuch 
ſeſſion, on proof of ſuch notice and recognizance, ſhall hear 


and determine the appeal in a ſummary way, and award 


ſuch coſts to the parties appealing or appealed againſt, as 
they ſhall think - proper : and their determination ſhall be 
final, and no order or other proceedings touching the con- 
viction of any offender againſt this act ſhall be quaſhed for 
want of form, or be removed by certiorari or other writ into 
any of his majeſty's courts of record at Veſiminſter. ſ. 4. 
Reſpecting ſporting dogs, ſee Game. 
Dower. See FORFEITURE. 


Drunkenneſs. See ALEHOUSES. 
Duelling. See HOMICIDE. 


dureſs, 


D VRESS is where a perſon is kept in priſon, or re- Dureſs, what. 


ſtrained of his liberty, contrary to the order of law, or 


| threatened to be killed, maimed, or beaten: and if ſuch 
perſon, ſo in priſon, or in fear of ſuch threats, make any 
ſpecialty or obligation by reaſon of ſuch impriſonment or 


threats, ſuch deed is void in law; and, in any action brought 


upon ſuch ſpecialty, the party may plead that it was made by 


dureſs, and fo avoid the action. Cowel. 
Every legal contract mult be the act of the underſtanding, 
| | which 
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Eſcape. 


which they are incapable of uſing who are under reſtraint 
and terrors ; therefore the la requires the free aſſent of 
the parties, as eſſential to every contract, and that they are 
not under any force or violence. 2 Bac. Ar. 155. 

It ſeems clearly agreed, that where a perſon is illegally re- 
ſtrained of his liberty, by being confined in a common gaol 
or elſewhere, and during ſuch reſtraint-enters into a bond or 
other ſecurity to the perſon who cauſes the reſtraint, that 
he may avoid the ſame for dureſs of impriſonment. Co. Litt. 
25 F enk. 166. 

ord Coke ſays that, for menaces, a man may avoid his 
own act in four "inſtances : for fear of loſs of liſe, loſs of 


member, of mayhem, or impriſonment. 2 I/. 483. 


* — 3 = 1 1 


Elcape. 
E S AP E, eſcapium, from the French, echapper, to fly 


from. Eſcape, in general, is underſtood, where any per- 
ſon, being under lawful arreſt, and reſtrained of his liberty, 
either violently or privily evades ſuch arreſt and reſtraint ; 
or is ſuffered to go at large before he is delivered by due 
courſe of law. 2 Bac. Abr. | 
Under this title eſcapes in criminal cafes will be treated 
of, and not in civil caſes, as for debt, or the like. 


J. What ſhall be judged an Eſcape. 

II. Voluntary and negligent Eſcapes. 3 

III. Aiding and Ang Priſoners in attempting to 
eſcape. 

IV. Of retaking a Perſon who has eſcaped. 

J. Of framing an Indiftment for an Eſcape. 

VT. Trial and Convitlion for an Eſcape. 

VII. Puniſhment on an Eſcape. | 


I. What ſhall be judged an ſcape. 


There mat be To make an eſcape, there muſt be an actual arreſt ; 


therefore if an officer, having a warrant to arreſt a man, 
ſee him ſhut up in a houſe, and challenge him as his pri- 
ſoner, but never actually have him in his cuſtody, and the 
party get free, the officer cannot be charged with an eſ- 


Cape. 2 Hai. 129. 
| VE 1g And 


reſt muſt alſo be juſtifiable z for if it is either for a ſuppoſed juſtinable. 
crime, where no ſuch crime was committed, and the party 
neither indicted nor appealed, or for ſo flight a ſuſpicion of 

an actual crime, and dy ſuch an irregular mittimus as will 


guilty of an eſcape by ſuffering the priſoner to go at large: 


charged paying his fees; ſo that, till they are paid, the firſt 


intended where the fees are due to others as well as to the 
| gaoler ; for otherwiſe the gaoler will be the only ſufferer by 
the eſcape; and it will be hard to puniſh him for ſuffering 
an injury to himſelf only, in the nonpayment of a debt in 
his power to releaſe. 2 Haw. 129, 130. 


de for a criminal offence. Id. minal offence. 


| priſonment for a certain time, and alſo till he pay his fees, 


Eleape, 59 


And there muſt not only be an actual arreſt, but ſuch ar- And ſuch arreſt 


neither juſtify the arreſt nor impriſonment, the officer is not 


and it ſeems to be a good general rule, that wherever an 

impriſonment is ſo.far irregular, that jt will be no offence in 

the priſoner to break from it by force, it can be no offence 

in the officer to ſuffer him to eſcape. 2 Haw. 129. | 
And as ſuch impriſonment muſt be juſtifiable, it muſt alſo And for a cri- 


As the impriſonment muſt be juſtifiable, and for ſome Nr if the party 
crime, ſo muſt its continuanee, at the time of the eſcape, is detained only | 
be grounded on that ſatisfaction which the public juſtice ſor tec. 
demands from ſuch crime: for if, a priſoner be acquitted, 
and detained only for his fees, it will not be criminal to ſuf- 
fer him to eſcape, though the judgment were that he be di/- 


impriſonment continued lawful as before; for inaſmuch as 
he is detained not as a criminal, but only as a debtor, his 
eſcape cannot be more criminal than that of any other debtor. 
Yet if a perſon, convicted of a crime, be condemned td im- 


and he eſcape after ſuch time is elapſed without paying 
them, perhaps ſuch eſcape may be criminal, becauſe it was 
part of the puniſhment that the impriſonment be continued 
till the fees ſhould be paid ; but it ſeems, that this is to be 


a 


It is an eſcape, in ſome caſes, to ſuffer a priſoner to have Ihe tos 


greater liberty than by law he ought to have; as to admit much — | 


a perſon to bail, who by law ought not to be bailed, but to 
be kept in cloſe cuſtody, 2 Haw. 130. 


If a gaoler, or other officer, ſhall licence his priſoner to Permitting pri- 


go abroad for a time, and to come again, this is an eſcape, ſoner to go 


becauſe the priſoner is found out of the bounds of the priſon, road. 


though he return again, according as he ſhall be preſcribed. 
13 Dalt. c. 159. | x | | 


Where the gaoler ſo cloſely purſues the priſoner who flies Loſing ſight of 
from him, that he retakes him without loſing ſight of him, the priſoner an * 


1 the law conſiders the priſoner ſo far in his power all the time, fe. 


25 


as not to adjudge ſuch a flight to amount to an eſcape; but 
if the gaoler once loſe ſight of the priſoner, and atterwards 
retake him, he ſeems in firicineſs to be guilty of an eſcape : 
and, if he kill him in the purſuit, he is in like manner guilty 
of an eſcape, though he never loſt fight of him, and could 
not otherwiſe take him; not only becauſe the king loſes the 
enefit he might have had by the forfeiture on his attainder, 
but allo becauſe the public juſtice is not ſo well ſatisfied by 
the killing him in ſuch an extrajudicial manner. 2 Haw. 130. 
It ſeems generally agreed, that if a perſon has another 
lawfully in his cuſtody, whether upon an arreſt made by 
himſelf or another perſon, he is guilty of an eſcape if he ſuf- 


Eſcape by a1 pri- 
vatc perion, 


fer him to go at large, before he has diſcharged himſelf of / 


him, by delivering kim over to ſame other, who by law 
ought to have the cuſtody of him. 2 Haw. 138. 

And the law is generally the ſame, in relation to eſcapes 
ſuitered by private perſons, as by officers. Id. | 

All perſons being bound to ſubmit themſelves to the 
judgment of the law, and to be ready to be juſtified by it; 
whoever refuſes to undergo that impriſonment which the 
law thinks fit to put upon him, and frees himſelf from it by 
any artifice, before he is delivered by due courſe of law, is 
guilty of an high contempt, puniſhable with fine and impri- 
ſonment. 2 Haw. 122. | | 


er an officer. 


II. Of voluntary and negligent | Eſcapes. 


Voluntary 


If an officer, having the cuſtody of a priſoner, charged 
eſcapc. 


with and guilty of a capital offence, knowingly gives him 
his liberty, with an intent to ſave him from his trial or exc- 
cution, this is a voluntary eſcape. 2 Haw. 130. 

It is a negligent eſcape, if the party arreſted or impriſon- 


Negligent : : 
ed eſcapes againſt the will of him who arreſted or impriſon- 


elcape. 


has loſt the ſight of him, Dealt. c. 15 


SuTcring a thick 
to drown him- thief, being in his cuſtody, to go into the water to drown 
kel. | himlelf; this eſcape is felony in the conſtable, and drown- 
ing is felony in the thief : otherwiſe, if the thief ſhall ſud- 
denly, without the aſſent of the conſtable, kill, hang, or 
drown himſelf, this is but a negligent eſcape in the con- 

ſtable. . Dalt. c. 159. | | e 


III. Aiding and aff:ſiing Priſoners in attempting to eſcape. 


By the 16 C2. c. 31. it is enacted, That if any perſon 


be afiſting to any priſouer to attempt to make his eſcape 
| | trom 


Eltapt. 5 


ed him, and is not freſhly purſued and taken again before ge 


If a conſtable, or other officer, ah voluntarily ſuffer a 4 5 


SR : . '- 


= from any gaol, though no eſcape be actually made, in cafe Puniſ ment for 


ſuch priſoner 


EX detainer ; every perfon fo offending, and convicted, ſhall 


was then attainted or convicted of treaſon or aiding — 
a ing in attempte 

any felony (except petty larceny) or lawfully committed to, — bs Jon 

or detained in any gaol, for treaſon or any felony (except 

petty larceny) expreſſed in the warrant of commitment or 


be deemed guilty of felony, and be tranſported for ſeven * 
years; and in caſe ſuch priſoner then was convicted of, 
committed, or detained for petty larceny, or any other 
crime, not being treaſon or felony expreſſed in the warrant 

of commitment or detainer, or then was in gaol upon any 
proceſs for debt, damages, coſts, or ſums of money, 
amounting to rob; every perſon ſo offending and convicted 
ſhall be dee med guilty of a miſdemeanor, for which he ſhall 

be liable to a fine and impriſonment  /. 1. 

If any perfon ſhall convey or cauſe to be eonveyed into 
any gaol, any diſguiſe, or inſlrument,.or arms, proper to fa- 
eilitate the eſcape of ptifoners, and the ſame deliver, or 
cauſe to be delivered, to any priſoner, or for the uſe of any 
priſoner, without the privity of the keeper of ſuch gaol; 
every ſuch perſon, although nc eſcape or attempt to eſcape be 
made, ſhall be deemed to have delivered ſuch diſguiſe, in- 
ſtrument, or arms, with intent to aſſiſt ſuch priſoner. to eſ- 
cape or attempt to eſcape; and in caſe ſuch priſoner then 
was attainted or convicted of treaſon, or any felony, except 
petty larceny, or committed or detained for treaſon or any 
felony (except petty larceny) expreſſed in the warrant of 
committment or detainer, every perſon ſo offending, and 
convicted, ſhall be deemed. guilty of felony, and de tranſ- 
ported for ſeven years; but in caſe the priſoner to whom, or 
for whoſe uſe ſuch diſguiſe, inftrument, or arms, ſhall be fo 
delivered, then was convicted, committed or detained for petty 
larceny, or any other crime, not being treaſon or felony, ex- 
preſſed in the warrant of commitment or detamer, or upon 
any proceſs for debt, damages, coits, or ſums of money 
amounting to 1001 ; every perſon ſo offending, and convicted, 125 
mall be guilty of a miſdemeanor, and be liable to fine and 
impriſonment. /. 2. 

Alſo if any perſon ſhall aſſiſt any priſoner to attempt to 
make his eſcape from the cuſtody of any conflable, head- gi ES: 
borough, tything-man, or other officer, who ſhall have the fed ho {rom 
lawful charge of ſuch priſoner, in order to carry him to à ceultabk, &, 
gad, by warrant of committment for treaſon, or any 
felony (except petty larceny) expreſſed in ſuch warrant ; or 
if any perſon be affiſting to any felon, to attempt! to make 
his eſcape from any boat or ſhip, carrying felons for tranſ- 

| | portation, 


Eſcape. 

rtation, or from any perſon to whom ſuch felon is law- 
fully delivered in order for tranſportation : every perſon ſv 
offending, and convicted, ſhall be deemed guilty of felony, 
and be tranſported for ſeven years. /. 3. | 

Limitation. Proſecution ſhall de commenced within one year after 
ſuch offence. /. 4. | | 


this act, return, or be at large in Great- Britain, without 
Tawful cauſe, before the expiration of the term for which 
he was ordercd to be tranſported, ſuch perſon ſhall be liable 
to the ſame puniſhment, and to the like methods of proſe- 
cution, trial, and conviction as other felons tranſported, 


ordered to be tranſported. 


IV. Of retaking a Perſun who has eſcaped. 


Officer may re- It ſeems agreed, that an officer, who has negligently ſuf- 
take hm fered a priſoner to eſcape, may retake him wherever he 
| 33 he finds him, without mentioning any freſh purſuit. And in- 

; deed, ſince the liberty gained by the priſoner is wholly 
owing to his own wrong, there ſeems to be no reaſon for 
his taking any kind of advantage from it. 1 Haw. 131. 

Suffering to ef- But it is ſaid that, where a gaoler has voluntarily ſuffered 

cape. a priſoner to eſcape, he can no more juſtify the retaking 

him, than if he had never had him in his cuſtody before: 
becauſe, by his own free conſent, he has admitted that he 
has nothing to do with him. 1g. 


Doors may be Tf a perſon, lawfully arreſted for any cauſe, afterwards 


* broke open to take him, on refuſab of admittance. 2 Haw. 


| 87. | E; 
Retaking does 1 ſeems the better opinion, that if a priſoner, by the 
— che negligence of bis keeper, gets ſo far out of his power that 
10 the keeper loſes fight of him, the keeper is puniſhable 
for the eſcape, notwithſtanding he retook him immediately 
after; for it ſeems agreed that this is to be deemed a negli- 
gent eſcape, which implies an offence, and conſequently 
that it muſt be puniſhable. And it is clear that he cannet 
excuſe himſelf from an eſcape, by killing a priſoner in the 
purſuit, though he could not poſſibly retake him; but muſt 
be content to ſubmit to ſuch puniſhment as his negligence 

ſhall appear to deſerve. 2 Haw. 132. | 
Officer ſuffering If an officer, who has arreſted a man by virtue of a war- 
the 3 to rant, afterwards takes his promiſe that he will come again, 
£0.07 and ſuffers him to go; the officer cannot, after arreſt, take 


If any perſon ordered for tranſportation in purſuance of 


broken open to eſcapes and ſhelters himſelf in an houſe, the doors may be 


e 


him agaiu by virtue of his former warrant, becauſe this was 
by the conſent of the officer. But if he returns, and puts 
FX himſelf again under the cuſtody of the officer, it ſeems that 
it may be probably argued, that the officer may lawfully 
XX detain him, and bring him before the juſtice in purſuance 
of the warrant. Date. c. 169. 1 Haw. 81. 

But where the party arreſted eſcapes of his own wrong, Freſn ſuitz 
without the conſent of the officer, ſuch officer may, upon 
X freſh ſuit, take him again and again, as often as he eſcapes, 
though he were out of view, or ſhould fly into any other 
town or county, and bring him before the juſtice upon 
whoſe warrant he was firſt arreſted. Dalt. c. 169. 


V. Of framing an Inditment for an Eſcape. 


Every indictment for an eſcape, whether negligent or vo- What ſhould he 
luntary, muſt expreſsly ſhew, that the priſoner was actually Rated in the in- 
in the defendant's cuſtody for ſuch a crime; and that he ©=menr- 
went at large. Alſo it ſeems clear, that every indictment 
for a voluntary eſcape muſt alledge that the defendant felo- 
niouſly and voluntarily ſuffered him to go at large; and 
mult ſet fort, not — the felony in general, but the par- 

& ticular kind of felony. But it ſeems queſtionable whether ſuch 

& certainty, as to the nature of the crime, be neceflary in an 

indictment for a negligent eſcape ; becauſe it is not mate- 

rial, in this caſe, whether the perſon who eſcaped were | 

= guilty or not. 2 Haw. 133, 229. 7 


VI. Trial and Conviftion for an Eſcape. 


If the priſoner be of reCord in a court, and the gaoler, Gaoler not pro- 
when called, cannot give an account where he is, this is a ducing his pri- 
conviction of an eſcape ; but ſeems not to be a cpnviftion 

of a voluntary eſcape, unleſs the gaoler confeſſes it. And 

the gaoler may be fined in ſuch a caſe; but not convicted 

of felony, without - indictment: or preſentment. 1 H. H. 
e | : 

A keeper who voluntarily ſuffers a perſon to eſcape, who Trial for a vs 
Was in his cuſtody for felony, cannot be arraigned for ſuch _ 3 
eſcape as for felony, till the principal be attainted ; for the ot io 1 
felony of the priſoner ſhall not be tried between the king tainted, 
and the keeper, becauſe the priſoner is a ſtranger thexe- 255 
unto; but he may be indicted and tried for it as a miſpri- 

ſion, before the attainder of the principal offender. 2 


8 Haw. 135. 2 Infl.-591, 592. | 
| | Fil. Puniſhment 


_ _ Eſcape. 


. 


V1I. Puniſhment on an Eſcape. 


Of eſcape bya lf a private perſon arreſt a felon, and ſuch felon ſhall 


provene poriou. eſcape by force from him, the town hip ſhall be amerced ; i! 


but it ſeems the party is excuſed, becauſe he cannot raiſc 


power to aſſiſt him; but if a conſtable or other officer has 
the cuſtody of a priſoner, bringing him to the gaol, an eſ- 


cape by the reſcue of the priſoner himſelf, does not wholly 


excuſe him, becauſe he may take ſuſficient ſtrength to his 


aſſiſtance. 1 H. H. 601. 


A negligent eſ- A perſon found guilty upon an indictment or preſentment 
mg% of a negligent eſcape of a criminal actually in his cuſtody, 7 
is puniſhable by fine and impriſonment, according to the 
quality of the offence. 2 Haw. 136, 13 9. 1 H. H. oo, 604. 
If a. priſoner committed for felony ſhall break the gao), 
this ſeems to be a negligent eſcape in the gaoler, becaui: 
there wanted either that due ſtrength in the gaol that 
ſhould have ſecured him, or that due vigilance in the gaoler 
T therefore it is law- - 


or his officers to have prevented it ; an 


ful for the gaoler to hamper them with irons to prevent 


their eſcape : for if gaolers might not be pyniſhed for this Y 
as a negligent eſcape, they would be careleſs either to ſe- 
cure their priſoners, or to retake them that eſcape. 1 HF. 7 


H. 601. 


Of a voluntary It ſeems generally agreed, that a voluntary eſcape ſuffered 1 1 


aenpe- by an officer, amounts to the ſame kind of crime, and is 
puniſhable in the ſame degree as the offence of which the 
party was guilty, and for which he was in cuſtody, whether 


it be treaſon, felony, or treſpaſs. 2 Haw. 134. * 


Eſcape ſuffered It alſo ſeems clear, that no one is puniſhable in this de- 
by deputy gree for a voluntary eſcape, but the perſon who is actually 7 


ler. uilty of it; and therefore that the principal gaoler is only 

|  hneable for a voluntary eſcape ſuffered by his deputy; for 
no one ſhall ſuffer capitally for the crime of another. 2 
Hai. 135. 5 


- But a voluntary eſcape is no felony, if the act done were 1 


not felony at the time of the eſcape made, as in caſe of a 

mortal wound given, and the party not dying till after the 

eſcape ; ſo that the offence was but a treſpaſs at the time of 

the eſcape : but the officer may be fined to the value of his 
oods. Dalt. c. 129. — | 


Gaolerfortciting Tt ſeems the better opinion that one neg lig ent eſcape will 


his ollice. not amount to a forfeiture of the gaoler's office, as one vo- 


luntary one will; yet if a gaoler ſuffers many negligent 


eſcapes, 


* 


S eſcapes, it is ſaid that he puts it in the power of the court 
co ouſt him of his office 7 its diſcretion. 2 Haw. 136. 


A voluntary eſcape ſuffered by a perſon who wrongfully 


4 takes upon him the keeping of a gaol, ſeems to be puniſh- 
able in the ſame manner, as if he was 3 intitled to 


ſuch cuſtody; for the crime, in both caſes, is of the ſame 
ill conſequence to the publick: and there ſeems to be no 
reaſon that a wrongful officer ſhould have greater favour 
than a rightful, merely becauſe he is a wrongful one, 2 
Haw. 134. E 

Though in all civil cauſes, the ſheriff is to be reſponſible, 
or. the gaoler, at election; yet if the gaoler ſhall voluntarily 
ſuffer a felon in his cuſtody to eſcape, this, inaſmuch as it 
reaches to life, is felony only in the gaoler, who was im- 
mediately truſted with the cuſtody, and not in the ſheriff, 
N | 
For the eſcape muſt be voluntarily permitte]l, which 
cou'd not be in the ſheriff, though it were ſuch in the 
aoler, for he was not privy to it, and therefore could not 
. + it feloniouſly ; but it was a negligent eſcape in him, in 
truſting ſuch a perſon with the cuſtody of his priſoners, 
who would be falſe to his truſt : the ſheriff ſhall therefore 
pay, but not corporally ſuffer for the miſcarriage of his 
gaoler. 1 H. H. 597, 598. F 

But although the felony for which a man is commited be 
not within clergy; yet the perſon who voluntarily ſuffers 
him to eſcape {hall have the benefit of clergy. 1 H. H. 
59 | 


For further particulars reſpecting Eſcape ſee PRISON= 
BREAKING. aan 


Eſcheat. See FORFEITURE. 


„ . m_—_ 2 1 a. Attn — ths 
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Elſtrays and TUaits. 


E S TRAY, from the old French efrayeur, is where any Eftray what. 
” horſes, ſheep, bogs, beaſts, or ſwans, come into a lord- | 
a 5 and are not owned by any man. MKitch. 23. 
wans that are unmarked and wild (being at large and Swans. 
abroad) may be ſeized by the ſheriff for the ule of the king, 
by his prerogative. Dalt. Sher. 80. 


Swans marked and tame may elio be eſtrays. Kitch. 86. 


Vor. Il. (14.) F But 


Waiſs. 


Goods waived by 


Common. 


- 


Eſtrays and Maiks. 
But it ſeems that no other fowl can be eſtray. d h. 
2. c. 2. | | 
An eſtray cannot be in a place where a man has right of 
Dalt. Sher. 79. | | 
The reaſon of eſtray is, becauſe when no perſon can 
make title to the thing, the law gives it to the king, if the 
owner does not claim it within a year and a day. Godb. 150. 


Pl. 195. 


Waifs are goods which are ſtolen, and waived, or left by 
the felon, on his being purſued, for fear of being appre- 
hended, and are ſorfeited to the king or lord of the manor. 


Kitch. 81. 
Goods waived by a felon, in his flight from thoſe who 


a fclon forfeited. purſue him, ſhall be forfeited ; and though waif is generally 


fpoken of things ſtolen ; yet, if a man be purſued with hue 


and cry as a felon, and he flics and leaves his own goods, 
theſe will be forfeited as goods ſtolen : but they are pro- 
perly fugitive's goods, and not forfeited till it be found be- 
fore the coroner, or otherwife of record, that he fled for 
the felony. '2 Haw. 450. | 

The law makes a forfeiture of goods waived, as a puniſh- 
ment to the owner of the goods for not bringing the felon 


to juſtice : but if the thief had not the goods in his poſſeſ- 


fion when he fled, there is no forfeiture. If a felon ſteals 
goods and hides them, and afterwards flies, theſe goods are 
not forfeited : ſo when he leaves ſtolen goods any where, 
with an intent to fetch them at another time, they are not 
waived : and in theſe caſes the owner may take his goods 
where he finds them without freſh ſuit. Cro. Eliz. 694. 
5 Rep. 109, Mo. 785. | 

If the thief in his flight waive the goods, they are for- 
feited to the king or lord of the liberty by the common law, 
if the felon, upon freſh ſuit, was not attainted at the ſuit of 
the owner of the goods, And the reaſon why waif is given 


to the king, and'that the party ſhall loſe his property in ſuch 
caſe, is for default in the owner that he did not purſuc 


freſhly to apprehend the felon; for it concerns the public 
that crimes do not remain unpuniſhed. The law has there- 


fore impoſed this penalty upon the owner, that, if the thief 


by his induſtry and freſh ſuit be not attainted at his ſuit, in 
an appeal of the ſame felony, he ſhall loſe for his default all 
his goods which the thief, at the time of his flight, waived :; 
but if the thief had not them with him when he fled, having 
perhaps hid them, there can be no default in the party; 
therefore they ſhall not be forfeited, for if he makes freſh 


ſuit after notice of the felony, it is ſufficient. 5 Co. 109. 
5 Wails 


J Eſtrays and Maiks. 67 

Wals and ſtrays were anciently the property of the 
finders, by the law of nature; and afterwards the propetty . 

of the king, by the law of nations. Dall. Sher. 79. 

hut kings have granted this, and ſuch like prerogatives, 

co their ſubjects within their liberties ; ſo that waifs and 

ſtrays are, in many places, the lord's of the franchiſe where 

1 they are found. | | 5 

Therefore waived goods and eſtrays ſhall be ſeized by the Waifs and ef- 
officer of the king, to the uſe of the king; ot by the officer traysto the king 
or bailiff of the lord, who has ſuch things by grant of the 8 che 
king, or by preſcription, to the uſe of the lord. Dalt. | 
Sher. 80. | 5 

*X But if a perſon has a walf, and it be taken out of his 

*Z manor, he ſhall have treſpaſs without ſeizing, and though he 

daes not ſeize it, Kitch, 81. 
XZ lt ſeems agreed, that waifs and ſtrays (of eflrays) ought The gods ſeiz- 
to be proclaimed in the two next market-towns ; and that, _ ears 


if they are nat proclaimed, the owner may take the ſtray 
goods again at any time: and it ſeems alſo agreed, that they 
= ought likewiſe to be - proclaimed in the church, that the 
FX owner, who in this caſe is no wrong doer, may have a rea- 
ſonable chance to come at his goods again. That is to ſay, 
che goods ought to be proclaimed at leaſt three times, viz. 
in the two market-towns next adjoining to the place where 
they ſtrayed, on the market-days reſpectively, and at the 
church-door on a Sunday, as the people come out of the 

1 Kiicb. 23, 81, 105. Dalt. Sher. 79. Cro. Elia. 
716. x | 
And the proclamation ought to ſhew of what kind the and particula« 
eſtray is, as ſheep, horſe, &c. with the name of the ſeizor, rized. 

that the owner may know'whither to reſort for his cattle. 

WG odb. 151. pl. 1999. ä 

And the eſtrays ought to be wreathed, and put in ſome How kept. 
ſeveral ground in an open place, and not in any covert or 
wood, that the owner may have a view of them; for if they 
are in coyert, the property is not changed, though they are 
kept there a year and a day. Kitch. 23. HEN 
| He who takes an eſtray may keep it till he be ſatisfied for Owner claime 
he finding, keeping, and proclaiming thereof. Dalt. Sher, ing. 
9. Beds | 
= Yet it may not be uſed in any manner, except in caſe of stray not to be 
meceſſity, as to milk a cow, or the like; but not to ride a uſed. 

Horſe, for within the year and day he has not any property 
in him. Cre, Fac. 147, 8. | | NES 
And the owner (within the year and day) may take it 
ichout telling any marks, or making any proof of pro- 
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Straying into 
another framn- 
chiſc. 


When the pro- 


— of the 


After the pro- 
clamation. 


Tenants in com- 


common. 


Eſtrays and Nlaiks. 


perty; but this may be done upon the trial, if conteſted. 
2 Salk, 686. 5 
If a man takes beaſts as eſtray, and keeps them three 
quarters of a year, and they ſhall afterwards ſtray from him, 
and another gets them; the firſt lord who kept them for 
three quarters of a year cannot retake them, becauſe he has 
no property in them till he has kept them the year and day, 
and proclamation paſſed. Br. E/tray, pl. 11. | 
So if it be but the day before the year ended. Bro. 236. 
In the caſe of goods waived, the owner may ſeize them 
twenty years after, if neither the lord of the franchiſe nor 
the king ſized before; but, if they are ſeized, they become 
forfcited to the king or the lord of the liberty. Kc. 82. 
And this forfeiture is not like a ſtray, where, though the 
lord may ſcize, yet the owner may retake them within the 
year and day; but here the real owner cannot ſeize his own 


goods, though upon freſh ſuit, within the year and day. 1 H. 


H. 541. VET | 

But this is not an abſolute loſs of the owner's goods, but 
rather an expedient ſettled by law to induce the owner to 
convict the felon by proſecuting his appeal ; therefore, if he 
ſhall make freſh ſuit, and proſecute his appeal, and the felon 
be thereupon convict or attaint, and the freſh fuit be en- 
quired and found by verdict, or inqueſt of office, he ſhall 
have reſtitution of the goods fo waived. 1 H. H. 541. 


Waifs and ſtrays, not claimed within the year and day, 


are the lord's. Kitch. 23, 80, 81. 3 
For where the lord has had a beaſt a year and a day, and 
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it has been cried in the church and markets, the property is 


changed. MKitch. 80. | | 
But it muſt be a year and day from the time of procla- 
mation, and not from the time of ſeizure; for it does not 


become an eſtray till after the firſt proclamation. 311 Mod. 


If there are two tenants in common of a manor to which 
waif and ſtray belong, and a ſtray happens, they are tenants 
in common of the 3 and if one takes the ſtray, the 
other has no remedy by action, but to take him again. 
Co. Litt. 200. a. 

But if by preſcription the one is to have the firſt beaſt 
happening as a ſtray, and the other the ſecond; there an 


— lies if the one takes that which belongs to the other. 


j 5 
, 


they make the rolls of the eſtreats of ſuc 

2X ciaments diſtinctly, by expreſs words, of the caule of the 
loss, of the term, of the year, and the nature of the writ, 
and betwixt what parties ſuch iſſues or amerciaments ſhall 
3 4 be loſt, as well in the king's ſuit as in the ſuit of the party. 


*(-69 ) 
Eſtreat. - 


ES TREAT (extraftum) fignifies a true copy or dupli- Eftreat what. 
cate of an original writing, or record, and eſpecially of 
fines and amerciaments, impoſed in the rolls of a court, to 


be levied by the bailiff or other officer. 


By the 7 H. 4. c. 3. it is enacted, That the juſtices and Making eſ- 


judges, before whom iſſues and amerciaments be forfeit, treat. 


ſhall charge the clerks of the e/{reats, by _ _ that 
iſſues and amer- 


By the 22 & 23 C. 2. c. 22. / 2. All fines, poſt- fines, Fines, &c. ef- 


iſſues, amerciaments, forfeited recognizances, ſums of mo- treated twice a 


year. 


ney paid in lieu of them, and other forfeitures impoſed or * 


A 1 forfeited in the King's Bench, Common Pleas, or Ex- 


chequer, ſhall be eſtreated into the Exchequer twice every 
year. "TY 
And, by the fame ſtatute, all clerks of the peace, and Schedule to be 


delivered to the 


FX town-clerks, ſhall deliver to the ſheriff, within twenty days mig 

after the 29th of September yearly, a perfect eſtreat or a 
ſchedule of all fines, iſſues, amerciaments, recognizances, 

"= ſums of money, and other forfeitures whatſoever, which 

= ſhall have been impoſed or fotfeited in the ſeſſions of the 

peace held before Michaelmas, on pain of 50/; half to the 


king, and half to him who ſhall ſue. /. 7, 8. 
And ſhall alſo yearly, on or before the ſecond Monday And into the 


after the morrow of All- Sculs, deliver into the court of Ex- court of Exche- 
* chequer a duplicate, certificate, and eſtreat, of ſuch eſtreats Auer. 

and ſchedules fo delivered to the ſheriff, on the like pain of 

= 5ol. 1d. /. 8. | | 


Alſo by the 3 G. c. 15. they may be further amerced by 


the barons of the Exchequer. /. 12. 


And by the 4 & 5 M. & AM. c. 24. J. 5. Clerks of the 


court of King's Bench, of the Common Pleas, cier:s of aſ- 


X fize, clerks of the peace, town-clerks, clerks of ſewers, 


3 clerks of the market, and others to whom it beloags to 
make returns of eſtreats into the Exchequer, ſhall, upon de- 
oF livery of ſuch eſtreats, take the oath following : | 


© You ſhall ſwear that theſe eſtreats, now by you deli- 


8. | 
2 7 vered, are truly and carefully made up and examined z 
Land that all fines, iſſues, amerciaments, recognizances, 


F 3 « 2nd 


70 Eltreat. 


“ and forfeitures which were ſet, loſt, impoſed, or forfeited, 
© and in right and due courſe of law ought to be eſtreated 
te in the court of Exchequer, are, to the belt of your know- 
© ledge and underſtanding, therein contained; and that in 
e the ſame eſtreats are alſo contained and expreſſed all ſuch 
e fines, as have been paid into the court, from which the 
e ſaid eſtreats are made, without any wilful or fraudulent 
© diſcharge, omiſſion, miſnomer, or defect whatſoever: fo 
«© help you God.“ | . 
Which oath is required to be adminiſtered by one of the 
barons of the Exchequer, Id. | 
Penalty of miſ- And if any ſuch clerk, &c. ſhall withold, conceal, or miſ- 
certilyig. certify the ſame, he ſhall forfeit treble z half to the king, and 
half to him that ſhall ſue; and ſhall alſo loſe his office, and 
be incapable to hold any office in the revenue. 22 & 23 
C. 2. c. 22. |. 9. . 
Party coming in If recognizances are eſtreated into the Exchequer, be- 
after the eſtreat, cauſe not punctually complied with; yet if the party appears 
| and takes his trial the next ſeſſions, or otherwiſe performs 
what he was bound to by the recognizance, as the caſe ſhall 
be; he may compound for a very ſmall matter in the court 
of Exchequer : becauſe the effect, though not the exact 
form of the recognizance, is complied with. 10 Mod. 278. 
Proceſs forleyy- Where any fine or forfeiture due to the king ſhall be paid 
ing fines. to the ſheriff, clerk of the peace, or other officer, and fo 
certified into the Exchequer, proceſs ſhall be awarded to 
the ſheriff againſt ſuch perſon for levying the ſame. 22 
R223 Cs 2. ie 2 
Sheriffs duty in In levying, the ſheriff ſhall ſhew the eſtreats under the 
leryiag-. ſeal of the Exchequer to the party indebted; on pain of 
treble damages to the party, and fine to the king, on con- 


viction before the juſtices of the peace, or other juſtices. 4 


42 Ed. 3. c. . | 
And by the 11 H. 7. c. 15. the ſheriff ſhall make no eſ- 
treats to levy his own amerciaments (that is to ſay, in the 
torn) till two juſtices (1 2.) to be named at Michaelmas 
ſeſſions by the caſtos rotulorum, or in his abſcence by the eld- 
eſt in the commiſſion, have inſpected his books; and ſuch 
eſtreats ſhall be indented betwixt the ſaid juſtices and 
ſheriff, ſealed with their ſeals; one part of which is to re- 
main with the juſtices, and the other with the ſheriff. And 
the perſons who ſhall gather the ſaid amerciaments, ſhall be 
{worn by the ſaid juſtices that they ſhall take no more than 
is forfeited and contained in the ſaid eſtreats. 
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9 ters of record, as letters- patent, fines, recoveries, in- 
rollments, and the like, and writings under ſeal, as charters 
and deeds, and other writings without ſeal, as court- rolls, 
accounts, and the like; but in a larger ſenſe it contains allo 
the teſtimony of witneſſes, and other proofs to be produced 
and given, for the finding of any iſſue joined between the 
parties. It is called evidence, becauſe thereby the point in 
iſſue is to be made evident co the jury. 1 II. 283. 
And theſe are ſaid to prove themſelves, and to admit of 
| EE no averment againſt the truth of them. Co. Litt. 283. a. 


JI. Of Evidence in general. | 
1 #7 
I. Who may and may not be Wiineſſes. 
II. Of written Evidence. | 
"8 . Compelling Witneſſes to appear. 
J. Of giving Evidence. 
N J. Of Evidence in general. 
bf 
X Tn public judicatures it is neceſſary to ſearch into the 
truth of facts as they really are: hence, whatever may be 
=X exhibited to a court or jury, whether it be by matter of re- 
= cord. or writing, or by the teſtimony of witneſſes, in order 
to enable them to pronounce with certainty concerning the 
truth of any matter in diſpute, whether ſuch matter relates 


to a perſon's life, liberty, or property, is called evidence. 
And as the diſcovery of truth is of the utmoſt conſequence 
to the good of r ſo it lays men under the ſtrongeſt 
obligations, when called upon to give their evidence, to ad- 
here inviolably to truth; and this is a matter not only en- 
joined by the precepts of religion, but alſo by thoſe of rea- 
& ſon ; the violation of truth being a ſin againſt human ſo- 


ciety, as it breaks in upon that correſpondence which is ne- 


ceſſary to ſociable creatures, by deſtroying the end of lan- 
guage, which is the common tie and band of ſociety ; and, 
as raiſing a different idea in the mind of the hearer from 
that which is formed in the mind of the ſpeaker, deftroys all 

intercourſe between mankind, fo it prevents that truſt from 
being repoſed in them which is ſo neceſſary to their own pre- 


It 


92 

8 

29 

Cy 
. 


© ſervation, and the good of others. 2 Bac. Abr. 284. 
3 | F 4 


4 E VID ENC E, ina legal ſenſe, not only contains mat- Evidence, what, 


Several degrees It. has been obſerved by Mr. Locke, that there are ſeveral 


of evidence. 


Evidence, ._ 


degrees from perfe&t_certainty and demonſtration, quite 
down to improbability and unlikeneſs, even to the confines 
of impoſſibility; and there are ſeveral acts of the mind propor- 
tioned to theſe degrees of evidence, which may be called the 
degrees of aſſent, from full aſſurance and confidence, quite 
down to conjecture, doubt, diſtruſt, and diſbelief, Now 
what is to be done in all trials of right, is to range all mat- 
ters in the ſcale of probability, ſo as to lay moſt weight 
where the cauſe ought to preponderate, and thereby to make 
the moſt exact diſcerament that can be, in relation to the 
right, But to come to the true knowledge of the nature of 
probability, it is neceſſary to look a little higher, and ſec 
what certaiaty is, and whence it ariſes. -,. + + 

All certainty is a clear and diſtinct perception, and all 
diſtinct perceptions depend upon a man's own proper 
ſenſes ; for this ia the firſt place is certain, and that which 
we cannot doubt of if we would, that one perception or idea 
is not another; that oue man is not another; and what be- 
longs to one man does not belong to another; and when 
perceptions are thus diſtinguiſhed, on the firſt view, it is 
called ſelf- evidence, or intuitive knowledge. G1lb. I. 
Mit. | 

Demonſtration is generally converſant about permanent 


things, which being conſtantly. obvious to our ſenſes, afford 


to them a very clear and diſtinct compariſon; but tranſient 
things, that cannot always occur to our ſenſes, are gene- 
rally more obſcure, becauſe they have no cohſtant being, 
but muſt be retrieved by memory and recollection. Now 
moſt of the buſineſs of civil life ſubſiſts on the actions of 
men that are tranſient things, and therefore oftentimes are 
not capabic of {trict demonſtration, which, as has been ſaid, 
is founded on the view of our ſenſes, and therefore the 
rights of men muſt be determined by probability ; but as all 
demonſtration is founded on the view of a man's own pro- 
per ſenſos, by a gradation of clear and diſtinct perceptions, 
ſo all probability is founded upon obſcure and indiſtinct 
views, or upon report from the ſight of others, (1b. I. 


i Ev. 3, 


Now this, in the firſt place, is very plain, that, when we 
cannot ſee or hear any thing ourſelves, and yet are obliged 
to determine, we muſt ſee and hear by report from others, 
which is one ſtep farther from demonſtration founded upon 
the view of our own ſenſes; and vet there is that faith and 
credit to be given to the honeſty and integrity of credible 
and diſintereſted witneſſes, atteſting any fact under the ſo- 
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Evidence. 38 
lemnities and obligation of religion, and the dangers and 
penalties of perjury, that the mind equally acquieſces there- 


1 a in, as on a nts > by demonſtration; for there can be 

& hardly any more reaſon to doubt of it, than if we ourſelves 
had heard and ſeen it: and this is the original of trials, and 
of all manner of evidence. The firſt, therefore, and moſt 
WE fignal rule, in relation to evidence, is this, that a man muſt 
have the utmoſt evidence the nature of the fact is capable 


of: for the deſign of the law is to come to rigid demon- 


ſtration in matters of right, and there can be no demonſtra- 
tion of a fact, without the beſt evidence that the nature of 

the thing is capable of: leſs evidence creates only opinion 
and ſurmiſe, and does not leave a man the entire ſatisfaction 


that ariſes from demonſtration ; for if it be plainly ſeen, in 


the nature of the tranſaction, that there-is ſome more evi- 
dence that does not appear, the very not producing it is a 


preſumption that it would have detected ſomething more 


than appears already; and therefore the mind does not ac- 


quieſce in any thing lower than the utmoſt evidence the fact 
is capable of. Ciſb. L. Ev. 4, 5. 


It is, indeed, a general rule in all caſes, civil and criminal, The vet evi. 


chat the beſt evidence that may be had, or that the nature dence. 
of the thing will bear, is to be given; therefore a copy of 


the record 1s admitted, becauſe the record of itſelf cannot be 


had; but a copy of a copy will not do. Gilb. L. Ec. 286, 
X Juries are frequently induced by preſumptions, of which Preſumptive 
there are three ſorts, violent, probable, and light, or teme- evidence. 

ary. Violent preſumption frequently amounts to full proof; 


as if a perſon be run through the body with a ſword in a 


FX houſe, whereof he inſtantly dies, and a man is ſeen to come 


out of that houſe with a bloody ſword, and no other man 


was at that time in the houſe. Probable preſumption 
moveth little; but light or temerary preſumption moveth 
not at all. 1 INH. 6. | 


If all the witneſſes to a deed are dead, then violent pre- when witneſſes 


X ſumption, which ſtands for a proof, is a continual and quiet 


poſſeſſion though the deed may receive credit from a com- 
paring of ſeals, writing, and the like, 1 Inf. 6. 


are dead. 


It is holden by lord chief-juſtice Holt, that at common yy 
law it was not —— in any caſe, that a proof of matter TT 


of fact ſhall be made 
the ſingle teſtimony of one credible witneſs was ſufficient to 

prove any fact. Carth. 144. 
The common law did not require any certain number of 
— for the trial of any crime whatſocycr. 2 Haw. 
. | | | 


And 


y more than one witneſs ; and that required. 


74 Evidence. 


By ſtatute. And in many caſes, as directed by ſpecial ſtatutes, one 
witneſs is ſufficient to convict an offender before a juſtice of 
the peace. | 7 
Two witneſſes But by the 7 . c. 3. .. 2. In caſe of high-treaſon, 
— in tra whereby corruption of blood ſhall be made, no perſon ſhal! FR 
£40 be attainted but on the oath of two witneſſes, either both to 9 } 
the ſame overt act, or one of them to one, and the other of 
them to another overt act of the ſame treaſon. 
Courts of civil Alſo in thoſe courts which proceed by the rules of the 
law, equity, &c. Civil law, as the Spiritual Court, and the courts of equity, 
two witneſſes are generally required: and the reaſon why 
the civil law requires two witneſſes is, becauſe their trial is 
by witneſſes, and not by a Jury of twelve men. But where 
the trial is by verdict of twelve men, the judgment is not 
given upon witneſſes, or other kind of evidence, but upon Mi 
the verdict ; and upon ſuch evidence as is given to the jury, 
they give their verdict. 1 {nf}. 6. b, Plowd. 12. 34. 
In what caſ-s It is eſtabliſhed as a fundamental rule, in the courts of 
two are re- equity, that a decree cannot be made on the teſtimony of a 
= ſingle witneſs, againſt the flat and poſitive denial of a fat i 
by the defendant's anſwer ; becauſe the oath of the party is 
ever looked upon in equity to be as good as the oath of a 
ſingle perſon. 4 Mod. 285. 2 Salk. 547. by 
Exception. Yet. in many caſes, the court may age a decree upon 
the oath of a ſingle witneſs, attended with other circum- 
ſtances to corroborate it; as where the anſwer of the party 
appears to be notoriouſly falſified ; by which 'means it loſes 
that credit which other eile it would and ought juſtly to | 
have. 2 Frrw. C65. Ad. Bo. 239 © HS 
By the 29 C. 2. c. 3. /. 5. All deviſes of lands ſhall be 


* 


fo LD. 
3 


N atteſted and ſubſcribed in the preſence of the teſtator, by 
h three or four credible witneſles, or they ſhall be void. = 
k IT. Who may and may not be Witneſſes. - 9 


Who are proper All perſons may be witneſſes who appear to have ſufficient | 
wuncics, diſcretion, and who from their principles muſt be preſumed to 
have a right ſenſe of the ſanctity of an oath, and of the obC--- 

ligations it lays them under to depoſe the whole truth, and 

nothing but the truth; therefore infants, aliens, villains, _* 

bondſmen, &c. may be witneſles.” Co. Litt. 6. * 

An inlant. If an infant be fourteen years of age, he is to this pur- 
poſe of the age of diſcretion, to be ſworn as witneſs ; but 

if under that age, if it appears that he has a competent diſ= 

cretion, he may be ſworn. 2 H. H. | 1 

| RR, f And 
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_ Evtdence. 75 
And in many caſes an infant of tender years may be ex- Infant of tender 
mined, where the exigence of the caſe requires it; which Years. 
Hoſnbly, being fortified with concurrent evidences, may be 

Sf ſome weight; eſpecially in caſes of rape, &c. and ſuch 

rimes as are practiſed upon children. 2. H. P. 279, 284. 

An infant of the age of nine years has been allowed to 

vive evidence. H. H. 263. ä 


: But in no caſe ſhall an infant be admitted as evidence 

without oath. Str. 700. 1 Ath. 29. 

tn The depoſitions of witneſſes of the Gentoo religion in the Gentoos 
 RRF2/i-Indies, ſworn according to their ceremonies, ougnt, 

upon the ſpecial circumſtances of the caſe, to be read as 

evidence. 1 Aid. 21. : 5 

A Jew may be a witneſs, being ſworn on the Old Teſta- Jews. 

ment. 2 Keb. 314. 1 Ath. 45. 

Lo Mahometans and Pagans have been permitted to be Mahometang, 

worn in their own country way. 11 


But it ſeems to be a good exception that a witneſs is an Not infidels. 
$3nfidel; that is, that he believes neither the Old nor New 


3% 


Teſtament to be. the word of God; on one of which our 


* 
— 


I laus require the oath ſhould be adminiſtered. 2 Haw. 434. 

By the 7 & 8 /. c. 34. No Quaker, or reputed Qua- Quakers 
ker, ſhall be qualified to give evidence in any criminal 

cauſe. | n . | 

It ſeems an unconteſted rule, in all caſes, that it is a good Witneſs ſhould 


4 
& * 


or loſer by the event of the cauſe; whether ſuch advantage 
be direct and immediate, or conſequential only. 2 Haw. 


43. | 
| 3 Therefore in an information upon the ſtatute of uſury, 
the party to the uſurious contract ſhall not be admitted a 
witneſs againſt the uſurer, unleſs he has paid the money; for 
in effect he would be a witneſs in his own cauſe, and avoid 
his own bonds and affurances, and diſcharge himſelf of the 
money borrowed. 1 nt. 6. * 
If a perſon apprehends himfelf to be intereſted, though 
5 ſtrictneſs of law he is not, he ought not to be a witneis. 
v8 Ir. 129. | 
hut a perſon laying a wager in a cauſe may be a witneſs, 
= Mr. 12 G. XK. v. Fox, On an indictment for an aſſault, 
it was proved that the proſecutor had laid a wager that he. 
would convict the defendant. And the chief-juſtice held 
him to be a good witneſs for the king, though it might 
eff his credit. Str. 652. . 

. An attorney ought not to be examined againſt his client, Attorney not a 
becauſe he is obliged to keep his ſecrets; but of his own witneſs for his 
"8 1 knowledge chunt. 


be. ; | un ops Ie 

pr exception againſt a witneſs, that he is either to be a gainer be dilintercited, 
„ 

« 


76 Ebidence. 
knowledge beſore retainer, he may be examined as a wit. WW. 
neſs, if ſerved with a ſubpœena. Hood. b. 4. c. 4. 8 
AAA. 13 G. 2. A. v. ut u ν& On an indictment for 40 | 
2 perjury in an anſwer in Chancery, the maſter who took tho 
anſwer was called, but could not ſwear to the indentity of 
the perſon, On which the proſecutor inſiſted upon exa- 
mining the defendant's ſolicitor, who was preſent at the 
putting in the anſwer, and had been ſubpœna'd: but, inſiſt- ; 
ing on his privilege, the chief-juſtice would not compel him 4 
to be ſworn. The defendant was therefore 2 I 
Str. 1122, oy 
Huſband and Huſband and wife. are cb deins as one and the ſame 1 
wife not to be perſon in law, and to have the ſame affections and intereſt; 
witnefles: gainſt — it has been eſtabliſhed as a general rule, that the 1 
bac och. huſband cannot be a witneſs for or againſt the wife, nor 
the wife be a witneſs for or againſt the huſband, by reaſon 9 
of the implacable diſſenſion which might be canſed by i, 73 
and the great danger of perjury from taking the oaths of 
perſons under fo great a bias, and the extreme 3 of i 
the caſe. Co. Lite. 6. ö. 2 Rol. Abr. 680, pl. 4. 2% 
Haw. 431, 2. 9 
ag it hath been adjudged, that the buſband cannot be 4 f 
a witneſs againſt the wife, nor the wife againſt the huſpdand, 
to prove the firſt marriage, on an indictment on the ſtatute 4 | 
of 1 Jac. I. c. II. for a ſecond marriage; ; but the ſecond 
huſband or wife may be allowed to give evidence, ſuch ſe- 
cond marriage being void, and therefore they were never 
huſband and wife. Raym. I. State Trials, vol. 4. fol. 754. 
Allo in a recent caſe, T. 28 G. 3. K. v. the Inhabitants | © 
of Cliviger. In a caſe of ſettlement it was determined, 
that where a marriage in ſact had been proved between the G 
pauper and bis fecond wife, by the huſband, the firſt wife i 
is not a competent witneſs to prove a former marriage 
with him, becauſe ſuch evidence ſhews him to have been 

guilty of bigamy. And it was holden that a wife ſhall not, 
in any cafe, be called to give eyidence even tending to cri- 
minate her hui'znd. Durn. &. Ea/t. 2, 263. | F 
Exceptions. But ſome exceptions have been allowed to this general 
rule, eſpecially in cafes of evident neceſſity; and there 
fore it hath heen adjudged, and is the — practice at 
this day, that on an indictment for a-furcible marriage 
grounded on the 3 F. 7. the wife may be a witneſs 
againſt the huſband ; fo where huſband and wife have cauſe 


7 Cade et as 
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: to demand ſureties of the peace againſt each other. Cre. kl 
Car. 488. 1 Vent. 243 244. 2 Haw. 432. oY 
Allo in Lord 4u1'cy's caie, who held his wife's hands a L 

| and 


S 


4 
- i 
17% 


* 
* 


1 


£ 
"my 
'*% 


bor the diſcovery of his eftate, goods, and chattels; and 
call incur the fame penalties as are provided againit other 
T perſons in the like caſes. 
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and legs, while his ſervant, by his command, raviſhed her, 
I tne wife was admitted an evidence. 2 Haw. 432. But in 
ERaym. 1. this caſe is denied to be law; and in Vn. 244. 
it is doubted of by Lord chief juſtice Hale becauſe here is 


wife de jure, and ſo not like the caſe. where a woman is 


admitted to prove a forcible marriage. 


By the 21 Fac. c. 19. / 6. The cammillioners ſhall Wife may ms 
. os | | witucts againſt. 
have power to examine the wife of a bankrupt upon oath ">: oe, 


ſuch. wife refuſing to appear, or to anſwer interrogatories, 


Upon an indictment for battery, or the like, the party Where a party 


grieved may be a witneſs againſt the defendant, becauſe the me be a wit- 


proſecution is at the ſuit of the king. Mcd b. 4. . 5. W | 
And from the neceſſity of the tnivg, intereſted perſons In criminal caſts 


are allowed as witneſſes ; as where the owner proſecutes an intereſted wir- 


indictment for felony for ſtolen goods, he is concerned in — ade 


intereſt, for he will be entitled to reſtitution ; and yet his wie. 


evidence is admitted. So in removing an indictment by 


© certiorari from the ſeſſions to the King's Bench, though the 


O 


= proſecutor, in that caſe, is entitled to his coſts if the defen- 
| dant be convicted, yet he is permitted to be a witneſs. So 


where a man, on the conviction of the offender for a rob- 


1755 bery, will be entitled to a reward of 49/. ſtill his evidence 
& {hall be received. As in the caſe of 9. and A#/crtr, M. 


12 Ann. By Parker, chief juſtice : As to the caſes where 


a reward of 4ol. is given, they admit of this anſwer ; that 


2 
0 3 
; > 
2 
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the intention of theſe acts would be quite defeated, if the 
reward {ſhould take off the evidence. The fame - anfwer 
: 2 ſerve to the caſes put upon an indictment of felony for 


ſtolen goods, and where the indictment is removed by cer- 
tiorari for, in the firſt caſe, none but the owner can 
prove the property of the goods; and, in the ſecond, if the 
giving of coſts ſhould take off the evidence of the proſecu- 
tor, the act of parliament intended to diſcountenance the 


removing of ſuits by certiorari, would give the greateſt en- 
couragement to them that is poſſible. 10 Hod. 193. 


It ſeems agreed, that it is no good exception againſt a 


2X witneſs that he has a maintenance from the king, for every 
one may maintain his own witneſſes. 2 Haw. 434. 


It is no exception againſt a perſon's giving evidence Judge or juror 


either for or againſt a priſoner, that he is one of the judges na" be a wir- 
or ow who are to try him. 2 Haw. 432. : 


ut if a juror is called upon to give his evidence, he 
| | ought 


578 


Accomplice 
may be a wits 


Conſeſſion. 


Witneſs related 
to the party. 


- 


Witneſſes who 
Are infamous. 


Evidence: 
dught to give it on oath openly in court, and not to be ex- 
amined privately by his companions. Hac. Abr. Ev. A. 2. 

It is a ſettled point, that it is no exception againſt a wit- 
neſs that he has confeſſed himſelf guilty of the ſame erime, 
if he has not been indicted for it; for, if no accomplices 
vere to be admitted as witneſſes, it would generally be im- 
poſſible to find evidence to convict the greateſt offenders. 
2 Haw. 432. Oo | | , 

And it has been often ruled that accomplices who are in- 
dicted, are good witneſſes for the king, till they are con- 
victed. 2 Haw. 432. > 

It has been adjudged that where three perſons are ſued in 
three ſeveral actions, on the ſtatute for a ſuppoſed perjury, 
in their evidence 3 the ſame thing, they may be 
good witneſſes for one another in ſuch actions. 2 Haw. 

2. | 
5 has alſo been adjudged, that ſuch of the defendants in 

an information, againſt whom no evidence is given, may 
be witnefles for the others. 2 Haw. 432. 

The confeſſion of the defendant, whether taken on an 
examination before juſtices of the peace, in purſuance of 
the 1 & 2 P. & M. c. 13. or 2 & 3 P. and M. c. 10. 
upon a bailment or commitment for felony, or taken by the 
common law upon an examination for other crimes not 
within theſe ſtatutes, or in diſcourſe with private perſons, 
has always been allowed to be given in evidence againſt the 
party confeſſing, but not againſt others. 2 Haw 429. 

here are many circumſtances that diſable a juror, that 
are not ſufficient exceptions againſt a witneſs : thus the ex- 
ception of kindred is a good caufe of challenge againſt a ju- 
ror, but not againſt a witneſs ; therefore the father may be 
a competent witneſs for or againſt his ſon, or the ſon for or 
againſt his father. Theſe and the like exceptions may be 
to the credit or credibility of the witneſs, but are not ex- 
ceptions againſt his competency. 2 H. H. 276. 

The exceptions to a witneſs are of two kinds, viz. 1. 
Exceptions to the credit of the witneſs, which do not diſ- 
able him from being ſworn, but yet may blemiſh the credi- 
bility of his teſtimony. In ſuch caſe the witneſs is to be 
allowed, but the credit of his teſtimony is left to the jury. 
2. Exceptions to the competency of the witneſs, which ex- 
clude him from giving his teſtimony, and of theſe excep- 
tions the court is the judge. 2 H. HF. 276, 277. 

It feems agreed, that an attainder, judgment, or con- 
viction of treaſon, felony, piracy, præ munire, perjury, or 
forgery, on 5 El. and alſo a judgment in attaint for giving a 
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Evidence. | 79 
falſe verdict, or in conſpiracy at the ſuit of the king, and alſo 
judgment for any heinous crime to ſtand on the pillory, or 
be whipped or branded, are good cauſes of exception againſt 
W a witneſs, while they continue in force. 2 Haw, 432. 
WW Theory of Evid. 107. | N ; 
But a perſon Convicted of felony, who is admitted to his 
W clergy, and burnt in the hand, is thereby te-enabled to be a 

witneſs. 2 Haw. 433. wth £6 

A perſon convicted and whipped: for petit larceny ſhall 

not be allowed to be a witneſs, Petit larceny is felony ; 
W and there is no caſe where a perſon convicted thereof was 
ever admitted to be a witneſs. 2 Vilſon 18. | 

But no ſuch conviction or judgment can be made uſe of 
to this purpoſe, unleſs the record be actually produced in 


court. 2 Haw. 433. 5 ; | 
It is alſo a general rule, that a witneſs ſhall not be aſked Witneſs not o- 


any queſtion, the anſwering to which might oblige him to liged to acc, 

wt himſelf of 2 crime jv that his — is - be im- W 1 

peached only by general accounts of his character and re- 

putation, and not by proofs of particular crimes, whereof 

he never was convicted. 2 Haw 433. 

A man ſhall not be permitted to ſwcar, that he was ſub- 

orned and perjured. St. Tr. V. 3. 427. 

= The lord Coke ſays, a witneſs alledging his own infamy or 

turpitude, is not to be heard, 4 Int. 279. | 

A wife was not permitted to be a witneſs to prove her 

& huſband had no acceſs to her in a caſe of baſtardy. Sf: 

8 Caſes, V. 2. 175. K. and Reading, M. 8 G. 2. 

= Outlawry in a perſonal action is not a good exception 

againſt a witneſs, as it is againſt a juror. 2 Haw. 433. 
It ſeems agreed, - that the king's pardon of treaſon, or fe- 

lonp, after a conviction or attainder, reſtores the party to 

his credit. 2 Haw. 433. War: 
It is holden by chief-juſtice H/:, that the king's pardon 
will remove a man's diſability to be a witnefs in all caſes 
& whatſoever, wherein it is only the conſequence af the con- 
viction or judgment againſt him, and not an expreſs part of 
the judgment; as it is in conſpiracy at the ſuit of the king, 
and in perjury on the ſtatute.. 2 Haw. 433. 
Hut a perſon co:9:ed of perjury on the /tatutr, and par- 
doned, cannot be a witneſs, for the puniſhment is part of the 
Judgment appointed by the ſtatute ; but otherwiſe of a con- 
viction at common la u, for there it is only a conſequential diſ- 
ability; therefore in the latter caſe the king may pardon, 
and that reſtores him to his teſtimony ; but in the former 
W caſe, he muſt reverſe the judgment, or he cannot be reſtored. 


By 


"0 


the King v. Grepe. 


| ſtood in it. After theſe witnefles were examined in the 


Evidence. 


By the court. 2 Salk. 514. Mich. 9 V. 3. in the caſe of 


And by Holt, Ch.. J. If a perſon be convicted of perjury 
on the /zatutr, he cannot be reſtored to his credit by the 
king's pardon ; for by the /tatutc, it is part of the judgment 
that he be infamous, and loſe his credit, but he may be re- 
fiored to his credit by a ſtatute-pardon ; but in indictments 
of perjury, at common law, the infamy is only the conſe- 
quence of the judgment; and therefore the king's pardon 
in ſuch cafes reſtores the party to his credit; held upon a 
trial at bar. 2 Salk. 690, 691. pl. 3. | _ 

In the caſe of Charter v. Hawkins, T. 7. W. Hawkin: 
having a great perſonal eſtate, and being a priſoner in New- 
gate for opprobrious words of the lord mayor of London, 
and a little diſturbed in his mind, made his will, atteſted by 
ſeveral witneſſes; and upon hearing the cauſe in the Pre- 
rogative Court, ſentence was given againſt the will; and upon 
an appeal to the Delegates, two records were produced to 
avoid the teſtimony of two witneſſes to the will; by which 
it appeared, that one of them was convicted for a libel, and 
the other for ſinging a ballad againſt the government, and 
both of them adjudged to the pillory, but no proof that they 


Spiritual Court, and before ſentence given, there came a 
general pardon, by which they were pardoned ; and the 
2 now was, whether their depoſitions taken in the 
piritual Court ſhall be admitted as evidence. It was 
agreed, that if their teſtimony was not good at the time 
it was taken, the ſubſequent pardon would not make it good, 
and that the judgment of pillory makes the infamy, though 3 
never executed; but the chief queſtion was, whether the 
judgment for theſe crimes ſhould make them infamous, be- 
cauſe (as it was objected) it is not from the judgment, but 
from the nature of the crimes for which the — are 
convicted, that the infamy ariſes; as for ſuch crimes as im- 
port deceit and fraud, or cheats, &c. And if a perſon is 
convicted of cheating, yet he may be a witneſs, if he has 
not judgment of pillory for it. 45 though pillory infers 
infamy at the common law, yet it imports no ſuch thing ei- 
ther by the canon or civil law, ufileſs the cauſe for which it 
is inflicted is infamous, and it is by theſe laws that this caſe 8 
(being concerning a will) is to be determined; therefore 
the matter for which theſe witneſſes were convicted, being 
not infamous either by the canon er civil law, though the 
had judgment for the pillory, their depoſitions were 5 A 
| mitred "7 
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mitted for evidence, and the ſentence in the Prerogative 
Court reverſed, and the will ſentenced to be good. 3 Lev. 
426. Before the delegates at Serjeant's Inn in Fleet-ftreets 
If a man was diſintereſted when examined upon interro- 
gatories, and afterwards becomes intereſted, his depoſition 
may be given in evidence: becauſe his evidence muſt be 

iven as it ſtood at the time of his examination. So if a 
witheſs to a bond becomes afterwards repreſentative of the 
obligee, his hand muſt be proved in like manner as if he 
were dead. 2 Ath. 615. 2 Vexey 44. 1 

If a witneſs is beyond ſea, it is uſual to prove his hand, witneſs beyond 
and that he is beyond ſea, 12 Viner 224. ſea, 

Of two witnclls to a bond; one was in Africa, and the inſane. 
= other mad in Bedlam. On an order to prove an exhibit 
= viva voce in Chancery, a witneſs proved theſe facts, and 
= their hands to the bond as if dead. T. 5 & 6 G. 2. 12 
Viner 224. | | | 

One of the witneſſes to a deed became blind; and it was witneſs blind. 
ruled by Holi, chief juſtice, that ſuch deed' might be proved 
by the other witneſs, and read; or might be proved, without 
proving that this blind witneſs is dead; or without having 
him at the trial, proving only his hand. I. Raym. 734. 
Wood and — 1 Hs | | 

But if a witneſs to a deed is dead, it is not ſufficient to 
prove his hand-writing ; but it mult be proved alſo that he I—_— 


is dead. 2 Ath. 48. | | 
It ſeems clearly agreed, that a legatee in a will cannot be Legatee cannot 


= a witneſs to prove the will, becauſe he is preſumed to be be a witneſs for 


partial in ſwearing for his own intereſt.” 2 Salt. 691. a will; 


But a legatee may be a witneſs againſt the will; for when But may againſt 
= he ſwears againſt the will, he ſwears againſt his own in- ik. 

= tereſt, and is therefore the ſtrongeſt witneſs. 2 Salt. 691. 

If a witneſs has a legacy by the will, he may, by a releaſe 

of the legacy, even at the trial, become diſintereſted, and be 

= 2 good witneſs. 1 Sid. 315. — bs | 

*. So a bankrupt, who has affigned and releaſed all his eſtate 

and right to the aſſignees, may be examined as a witneſs 

for them. 2 Very. 637. 5 | 

It has been agreed, that the evidence given by a witneſs 

on one trial, cannot, in the ordinary courſe of juſtice, be 

made uſe of againſt a defendant, on the death of ſuch witneſs 

at another trial. 2 Haw. 130. | 
& In the caſe of murder, what the deceaſed declared, after Murder, 
the wound was given, may be given in evidence. 


But 
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But where ſuch declaration is reduced into wailing, the 
writing itſelf muſt be produced, and not evidence thereof 
given viva voce. Id. 119. : 

Hearſay. It ſeems generally agreed that hearſay is no evidence; 
for no evidence is to be admitted but what is upon oath : 
for if it was firſt ſpoken without oath, another oath that 
ſuch a ſpeech was made, makes it no more than a bare ſpeak» 
ing, and therefore of no value in a court of juſtice. But, 
though hearſay ought not to be allowed as direct evidence, 
it may be allowed in corroboration of a witneſs's teſtimony, 
Hearſay is good evidence to prove who was a man's grand- 
father, when he married, what children he had, and the like, 
of which it is not reaſonable to prefume that there'is better 
evidence. So in queſtions of preſcription, it is allowable to 
give hearſay evidence, in order to prove general reputation: | 
and, where the iſſus was of a right to a way over the plain- i 
tiff's cloſe, the defendants were admitted to give evidence | 
of a converſation between perſons not intereſted, then dead, 
wherein the right to the way was agreed. So where the 
iſſue is on the legitimacy of a perſon, it ſeems the practice 
to admit evidence of what the parents have been heard to 
fay, either as to their being or not being married, for the 
preſumption arifing from the cohabitation is either ſtrength- 
ened or deitroyed by ſuch declarations ; which, though not 
to be given in evidence directly, may be aſſigned by the 

_ witneſs as a reafon for his belief one way or the other. 
Theer. of Ev. 111, 112. | 
- AM. 2 G. 3. Wright v. Littler and Others. Adjudged by 
the court, that the competence of evidence depends on the 
circumſtances under which ſuch evidence was given; and 
that the declarations of a perſon in his /aft illneſs are com- 
petent, and material evidence of the matter to which ſuch 
declarations of the party relate. Burr. Aan f. 1255. 

Nieht evidence. Slight evidence, uncontradicted, will induce the court to 
preſume a hiring. Hearſay evidence from a wife of the de- 
clarations of her huſband living abroad, reſpecting his ſet- 
tlement, are admiſſible, when fupported by ſlight circum- 
ſtances ; as in the caſe of K. and the inbabitanta of the Holy 
Trinity, in H'arebam. Caldecott's Rep. MH. 22 G. 3. = 

| Reepingagrey- Keeping greyhounds deemed prima facie evidence of the 

—_— bel purpoſe for which they are kept, viz, to kill and —_— the 

— game. Determined in the cafe of K. and Hartley. E. 23 
G. 3s Caldecott a Rep. 175. 


Er. Of 


_ Evidence, 83 
I. Of written Dwidence 


By ſeveral ſtatutes, deeds not ſtamped will not be allowed Deeds unſtamp- 
to be given in evidence. | ed, 10 . 
An ancient deed is good evidence, without proving any Ancient deed, 
ſeal on it. 1 Keble 877. pl. 79. E. 17 C. 2. Wright v. 
Sherrard. © Is 5 
An indenture to guide the uſes of a common recovery Seals torn off, 
was offered in evidence, but the ſeals were torn off; but, 
as they were proved to be torn off by a little boy, the in- 
denture was allowed to be read. Palm. 402. | 
A deed found in the archives of the chapter of Hereford Not ſcaled. 
was read, to prove an endowment of az vicarage, being but 
concurrent evidence, though it apptared not to have been 
ever ſealed or delivered. 2 Keb. 126. pl. 79. "I, 
An old deed is good evidence, without any witneſs to Ancient deed. 
{wear it was executed. By Ho!t, chief juſtice. 3. Salk. 154. 
T. 3 G. 2. Benſon and Olive, in the Exchequer, a deed 
was offered to be produced, which bore date 38 years before, 
without proving that the witneſſes were dead. It was al- · 
lowed by the court, who ſaid, that in general forty years 
was allowed to be the rule; but the court never tied them- 
felves up ſtrictly to that rule; but 30, 38, nay 35 have been 
allowed the ſame. 1 Barnard. 348. 5 | 
And in the caſe of Porter and Gcrdon, E. 11 G. 2. Upon 
a trial at bar, a deed was offered in evidence, executed thirty- 
| fix years before, without proving the hands; which was 
oppoſed: by the other fide, but admitted by the court, who 
ſaid there was no fixed rule about it, but that it had often 
been allowed where a deed was but twenty-five or thirty 
years old. 12 Viner 57. . | 
A deed of bargain and fale, acknowledged by the bar- 
gainee and relied, by which a term of years was aſſigned, 
was given in evidence, without any proof made of the bar- 
gainer's ſealing and delivering thereof; and, after debate, 
it was allowed by Holt, chief-juſtice, and the whole court: 
for the acknowledgment of the party in a court of record, 


= 


Or before a maſter extraordinary in the country (as this was) 


is good evidence of its being ſealed and delivered. Alſo in- 
rollments of deeds on the — are admitted every day in 
evidence, without witneſſes of the ſealing and delivery; and 
it is the acknowledgment that gives it credit, and not its 
operation or contents. 1 Salt. 280. 

They alſo held a ſworn copy of a deed- inrolled good 
evidence. Id. 8 ED 
Counterpart of ancient deeds loſt is good evidence, with Counter-part of 

| | G 2 other ancient deeds. 


Writings loſt or 
deſtroyed. ' 


Tearing a note. 


Ads of parlia- 
mitt. 


Printed book of 
cneral ſtatutes 
is evidence; 


but not of pri- 
vate ſtatutes. 


Evidente. 


other circumſtances, though not of itſelf; but of a deed 
leading the ules of fine, it is good evidence of itſelf. 6 Med. 
225. 

Where writings have been loſt by burning of houſes, by 
rebellion, or when robbers have deſtroyed them, or the like; 
the law, in ſuch caſes of neceſſity, allows them to be proved 
by witneſſes. TFenk. 19. od b. 4. c. 4. 

If a man deſtroys a thing which is intended to be evidence 
againſt himſelf, a ſmall matter will ſupply it; therefore, 
when the defendant tore his own note ſigned by him, a copy 
was admitted to be good evidence to prove it. L. Raym. 731. 

If the defendant has the deed which concerns the land in 
queſtion, and refuſes (after notice) to produce it, a copy 
thereof will be permitted to be given in evidence, on its be- 
ing proved to be a true copy. And, if the party has no copy, 
he may produce an abſtract, or even give parol evidence of 
the contents; becauſe, in ſuch caſe, it may be impeſtible to 
give better evidence. In civil cauſes, the court will ſome- 


times oblige parties to produce evidence which may prove 


againſt themſelves ; or leave the refuſal to do it, (after pro- 
per notice) as a ſtrong preſumption to the jury, The court 
will do it in many cates, under particular circumſtances, by 
rule before the trial, eſpecially it the party, from whom the 
production is wanted, applies for a favour, But in a cti- 
minal and penal cauſe, the defendant is never obliged to pro- 
duce any evidence, though he ſhould hold it in his hands in 
court. Theory of Ev. 54. Burr. Mansf. 2489. | 
Acts of parliament relate either to the kingdom in general, 
and are therefore called general (or public) acts of parli- 
ament; or only to the concerns of private perſons, and are 
thence called private acts of parliament, Theory of Ev. 2. 
A general act of parliament is taken notice of by the 
judges and jury without being ſnewn. Hence it has been 
faid, that the printed ſtatute- book is good evidence of ge- 
neral acts of parliament ; not that the printed ſtatutes are 


the perfect and authentic copies of the records themſelves; 
but __—_ perſon is ſuppoſed to know the law; therefore the 
a 


printed ſtatutes are allowed to be evidence, becauſe they are 
the hints of that which is ſuppoſed to be already lodged in 
every man's mind. Id. 2, 8. | 
But with reſpect to private acts of parliament, the printed 
ftatute-book is not evidence, though introduced into the 
ſame volume with. the general ſtatutes ; but the party ought 
to have a copy compared with the parliament roll; for they 
are * conſidered as already lodged in the minds of the people. 
Id. 8. | 4 N 
| 5-94 A priyate 


op 


.* Evidence. . 


A private act of parliament that concerned Rocheſter 
bridge was not allowed in evidence, not having been ex- 


amined by the record. | | 
But a printed private a& which concerns a whole county, Exception, 


(as the act relating to Bedford Level): or a large body of 
people (as the clergy in general) has been allowed to be given 
in evidence, without comparing it with the record; and 
theſe are the rather admitted, becauſe they gain ſome au- 
thority from being printed by the king's printer; and, be- 
ſides — the notoriety af the ſubject of them, they are ſup- 
ſed not to be entirely unknown. 1d. 8. | 
Records of the king's. courts prove themſelves, and can- Copies of 
not be proved by witneſſes; but copies of them muſt be c 
proved by witnefles, and then they are good evidence. No 
razure or interlining ſhall be intended in them: but the 
ſureſt way is, to exemplify a record under the great ſeal, or 
at leaſt under the ſeal of the court, 10 Co. 92. 
Nothing ſhall be admitted as evidence of what was done 
at another trial, till the record of that trial be produced, 
Read, Ev. Wed" 20, 
But a record of a criminal conviction ſhall not be given 
in evidence in a civil action, becauſe ſuch conviction might 
have been upon the evidence of a party intereſted in the 
civil action. Caf. Temp. Lord Hardwicke 312. 
| There are other public matters which are not records, as Court- rolls, not 
court- rolls, and tranſactions in Chancery; and of theſe copies of record, 
- may be given in evidence. Theory of Ev. 22, 23. | 
The proceedings in Chancery are not of record, becauſe Why the Chan- 


| they are not the precedents of juſtice; for the judgment 1 


there is according to equity and good conſcience, and not 
according to the laws and cuſtoms. What makes any re- 
cord of validity and authority, is its being a memorial of 
what is the law of the nation. But Chancery proceedings 
are no memorials of the laws of England, becauſe the chan- 
cellor is not bound to proceed according to the laws. Id. 23. 
'The rolls of a court- baron are evidence; for they are the Rolls of a eourt- 
public rolls, by which the inheritance of every tenant is pre- baron. 
ſerved; and they are the rolls of the manor court, which 
was anciently a court of juſtice relating to all property with- 
in the diſtrict, Id. 43. PIE 20 
Depoſitions of witneſſes may be read after the witneſs is Depoſitions, 
dead, but not while he is living ;. for while the witneſs is | 
living, they are not the beſt evidence the nature of the 
thing is capable of. Theory of Ev, 30. 5 
hut they may be read when a witneſs cannot be found; 
ſor then he is as if he were dead, ta the party, Id. 
Sn & 3 Yet, 


— 


86 Evidence: 


Yet, if at the trial it be proved that the party might have 
had ſuch witneſs there, his depoſitions are not to be read, 
12 Mod. 493. 


Depoſitions in a It is a general rule, that depoſitions which are taken in a 


8 of court not of record, {hall not be allowed in evidence elſo- 


where. So it has been holden in regard to depoſitions in 
the eccleſiaſtical court, though the witneſſes were dead. So 
where there cannot be a croſs-examination, as depoſitions 
taken before commiſſioners of bankrupts, they ſhall not be 
read in evidence. Id. 33, 34. L 
But it ſeems a ſettled point, that the examination of an 
informer taken upon oath, and ſubſcribed by him, either be- 
fore a coroner upon an inquiſition of death, or before juſtices 
of the peace, in purſuance of the ſtatutes of Phil. & M. 
upon A bailment or commitment for any felony, may be 
given in evidence at the trial, if it be proved on oath to the 
ſatisfaction of the court, that ſuch informer is dead, or un- 
able to travel, or kept away by the means or procurement 
of the priſoner, and that the examination offered in evidence 
is what was ſworn before the coroner or juſtice, without 
any alteration whatſoever. 2 Haw. 429. | 
But it has been adjudged, that it is not ſufficient to au- 
thorize the reading of ſuch examination, to make oath that 
the proſecutors have uſed all their endeavours to find the 
witneſs, but without effect. 2 Haw. 430. | 
But it was adjudged by the court of King's-bench, X. v. 
Paine, H, 7 W. upon advice of the juſtices of the Com- 
mon Pleas, on an indictment for a libel, that depoſitions 
taken before a juſtice of the peace, relating to the fact, could 
not be given in evidence, though the deponent were dead ; 
and that the reaſon why ſuch depoſitions may be given in 
evidence in felony, depends upon the ſtatutes of P. & M. 
and that this cannot be extended farther than the particular 
caſe of felony, and therefore not ta this caſe, Salt. 281, 
5 Mod. 165. | 7 
Anciently, depoſitions taken in per petuam rei memoriam, 
were not publiſhed till after the death of the witneſſes, be- 
cauſe they were no evidence while the witneſſes were living; 
but this practice was found very inconvenient and impro- 
per, becauſe thereby witneſſes became ſecure in ſwearing 
whatever they pleaſed, as they never could be proſecuted for 
perjury. Theor, of Ev. 32, | 
No verdict ſhall be given in evidence, but between 
ſuch as were parties or privies to it z becauſe otherwiſe a 
man would be bound to a deciſion, who had not the liberty 
to croſs- examine: and nothing can be more contrary <q 
| natu 


— 
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natural juftice, than that any body ſhould be injured by a de- 
termination, that he, or thoſe under whom he claims, was 
not at liberty to controvert. Theory of Evid. 18, 19. 

Neither will a verdict be admitted in evidence, without 
alſo producing a copy of the jugment founded upon it; be- 
cauſe it may happen, that the judgment was arreſted upon 
a new trial granted. But this rule does not hold, in the 
caſe of a verdict on an iſſue directed out of e ; be- 
cauſe it is not uſual to enter up judgment in ſuch caſe; and 
the decree of the court of Chancery is equally proof that the 
verdict was ſatisfactory, and ſtands in force, Id. 21. 

A decree in Chancery may be given in evidence between Sentence or 
the ſame parties, or all claiming under them; for their judg- final judgment. 
ments muſt be of ee, in theſe caſes, where the law 
gives them a juriſdiction ; for it would be very abſurd, that 
the law ſhould give them a juriſdiction, and not ſuffer what 
is done by force of that juriſdiction to be full proof, Theory 
of Ev. 36, 37. 9 

And wherever a matter comes to be tried in a collateral 
way, the decree, ſentence, or judgment of any court, eccleſi- 
aſtical or civil, having competent juriſdiction, is concluſive 
of ſuch matter: and if the determination is final in the court, 
of which it is a decree, ſentence, or judgment, ſuch decree, 
ſentence, or judgment, will be concluſive in any other court 
having concurrent juriſdiction. Id. 37. 3 
The copy of the probate of a will is good evidence, where Copy of a pre- 
the will is itſelf of chattels ; for there the probate is origi- bate of a will. 
nal, taken by authority, and of a public nature ; but it is 
otherwiſe where the will is of things in the realty ; becauſe 
in ſuch caſe the eccleſiaſtical courts have no authority to take 
probates ; therefore ſuch probate is but a copy, and the 
oy tf it muſt be the copy of a copy. 3 Salt. 154. 

herever an original is of a public nature, and would be Copy evidence, 

evidence if produced, an immediate ſworn copy thereof will _ = 8 
be evidence ; as a copy of a bargain and fale, of a deed in- publie nature - 
rolled, and the like * where the original is of a private 
nature, a copy is not evidence, unleis the original is loſt or 
deſtroyed. 3 Salt. 154. 

The Eccleſiaſtical court never grants an exemplification 
of letters of adminiſtration, but only a certificate that admi- 
niſtration was granted; therefore where a leſſee pleads an 
aſſignment of a term from an adminiſtrator, ſuch certificate 

is good evidence. So would the book of the Eccleſiaſtical court, 

wherein was entered the order for granting adminiſtration. 

bo would the copy of the probate of a will be evidence of 

ſuch an one being an executor z but - copy of the will would 
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not be evidence of it. | Kempton and Croſs, B. 8 G. 2. 


Copies of court- 
roll, church-re- 


— and town 
ks. 


Pariſh- regiſter. 


Herald's books. 


Bu lers law of Nift prius, 24 
The copy of the court-roll-of a manor is alſo good evi- 
dence; alſo the copy of a church-regiſter, the copies of town=- 
ooks, and the like ; for, where the original itſelf is good 
evidence, the immediate copy thereof is alſo good evidence. 
Skin. 584. L. Raym. 854. 1 
The entry of the names and titles of perſons in a church- 
book, either for marriages or births, is evidence ; but not 
concluſive evidence of the marriage or birth of any perſons, 
unleſs the indentity of the perſons (by ſuch entries intended) 
is fully proved, and alſo ſtrengthened with circumſtances, as 
cohabitation, the allowance of the parties themſelves, and the 


like. 12 Viner 89. | | 
Rolls or ancient books in the Heralds-office are evidence 


to prove a pedigree ; but an extract of a pedigree, proved to 


be taken from records, ſhall not ; becauſe ſuch extract is not 


Cambden's 
Britannia, 


Gencra! Hiſtory 
not CVidcnce, 


the beſt evidence, in the nature of the thing, as the copy of 
ſuch records might be had. 3 Bac. 105. 0 

M. 7 W. Stainer v. The burgeſſes of Droitwich. On 
an iſſue directed out of Chance: y, wherein the queſtion was, 


Whether, by the cuſtom of Dro. twich, ſaltpits could be ſunk 


in any part of the town, or in a certain place only? On 


the trial at bar, Cambden's Britannia was offered in evidence, 


but refuſed ; for the court held, that a general hiſtory might 
be given in evidence to prove a matter relating to the king- 
dom in general, becauſe the nature of the thing requires it z 
but not to prove a particular right or cuſtom : ſo in the caſe 
of St Catharines hoſpital, Hue, chief-juſtice, allowed a 
chronicle to be evidence of a particular point, in Edward the 
'T hird's time; ſoa year- book may be evidence to prove the 
courſe of the court; yet in this cafe it was admitted, that 
heralds books are good evidence as to pedigrees, and parith- 
regiſters as to births and marriages, from the nature of the 
thing; and it was faid that in the Exchequer the queſtion 
being, Whether the abbey de Sentibus was an inferior abbey 
or not? Dugdale's Monaſticen Anglicanum was refuſed for 
evidence, becauſe the original records might be had in 
the Augmen:ation-office, 1 Salt. 281. | | 

E. 13 C. Cickmanv, Mather. On a trial at bar, con- 
cerning the right of viſiting Univerſity College in Oxford, 
one of the iſſues was, Whether king Alfred was founder? 
And the counſel for the plaintiff would have given in evi- 
dence ſeveral hiſtorians as to this point. But the chief- 
juſtice declared, that ſuch evidence was never admitted, ex- 
cept in proof of a point concerning the public government z 
und the evidence was not allowed, LPLarnard. 14. 


Speed's 


_ Evidence. 


89 


| $peed's Chronicle was given in evidence to prove the Speed's Chroni- 
death of Iſabel, queen-dowager to Ed. 2. though Muynard cle. 


ſeemed to oppoſe it, and Dolbin ſaid it was done by conſent: 
yet the chief - juſtice ſaid, he knew not what better proofs they 
could have; and Maler ſaid, it was admitted by the houſe of 
lords in lord Bridgewater's caſe. Skin. 15. pl. 16. Lord 
Brounker v. Sir Robert Athyns. 


_ 


By the7 Fac. c. 12. it is enacted, That no tradeſman or hop high exi- 
handicraft-man, keeping a ſhop-book, his exegutors or ad- ter u ns 


miniltrators, ſhall be allawed or admitted to give his ſhop- 
book in evidence in any action for any money due for wares 
delivered, or work done, above one year before the action 
brought. But this act ſhall not extend to any intercourſe of 


traffick, merchandizing, buying, ſelling, or other trading or 


dealing between merchantand merchant, merchant and tradeſ- 


man, or between tradeſman and tradeſman, for any thing 


directly falling within the compals of their mutual trades and 


merchandize. 


H. 11 if, Pittman and M.:44ex.., A. ſhop-book was al- 


lowed to be evidence, it having been proved that the ſervant 
Who wrote the book was dead, that it was his hand-writing, 
and he was accuſtomed to make the entries, and no proof 
was required of the delivery of the goods. Hol, chief- 
Juſtice, ſaid it was as good evidence as the proof of a wit- 
nets's hand to an obligation. And he held that, though the 


ſtatute of the 7 Fac. c. 12. ſays, a ſhop-book ſhall not be 


evidence after the year, yet it is not of itſelf evidence with- 
in the year. 2 Salk, 690. L. Raym, 732, | 
On a warrant to a conſtable to diſtrain goods by virtue of 
an act of parliament ; the conſtable made diſtreſs,..and re- 
turned the overplus to the offender, but kept the warrant. 
Reſolved that the copy of the warrant, in this caſe, would 
be good eyidence. G Med. $83, Re | 
Ihe examination of an almanack, that ſuch a day gf the 
month was Sunday, was ruled to be ſufficient; and that 
a trial of this hy jury is not nece!!,ry, though it is a matter 
of fact, Cro. Eliz. 227. | 
The almanack is part of the law of England, of which the 
court mult take judicial notice. 11 Mod, 41. in the caſe of 
©, v. Dyer, M. 2 Ann, 91 IH. ot 03 
An almanack wherein the father he4 written the day of the 
nativity of his ſon, was allowed as evidence to prove the 
nonage of his fon, Raym. 84. M. 15 C. 2. Herbert v. 
Tuc al. | Y fn! 7 


Almanack. 


A receipt of the laſt half- year's rent is evidence that all 


before was paid. Tr, per Pais 211, 


A copy 
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Procdamation. - 


6imilitude of 
hands. 


Evidence. 


A copy of an inſcription on a grave-ſtone has · been al- 
lowed to be given in evidence. 1 Barn 541. 


In a caſe on a wager about the day on which the peace . 


was concluded, it was held by Holt chief-juſtice, that a 
printed proclamation was evidence, though not ex- 


amined by the record inrolled in Chancery, nor proved to 
have been under the great-ſeal. 12 Med. 215. Dupais v. 


Shepherd. | | 

It ſeems generally to have been holden, ſince the reverſal 
of the attainder of A/gernon Sidney, that fimilitude of hands 
is not evidence in any criminal caſe, whether capital or not 
2 Haw. 431. IL. Raym. 39. 

In debt upon a ſingle bill for the payment of 200/. upon 
demand, upon non e/t fad um pleaded, one witneſs gave full 
evidence of the ſealing and delivery. On the other {ide was 
produced a perſon of the fame Chriſtian and ſurname with 
the other ſubſcribing witneſs, who acknowledged that the 
hand was very much like his, but that it was not his hand, 
and that he never knew either of the parties, nor the other 


witneſs ; neither could the other witneſs ſay that he was the 


man. Both their reputations being good, Holt, chief juſ- 


tice, ordered each to write his name, which they did, and 


left it to the jury, who found for the plaintiff, 6 Mod. 167, 
It is ſaid, generally, that ſimilitude of hands is no evi+ 
dence ; but where a perſon ſays he is well acquainted with 


the party's writing, and knows it to be his, it is evidence, 
12 Viner 204, 's 


And in general caſes, the witneſs ought to have gained 
his — from having ſeen the 8 though un- 
der ſome circumſtances that is not neceſſary; as where the 


hand- writing to be proved is of a perſon reſiding abroad, 


one who has frequently received letters from him in a courſe 
of correſpondence, would be admitted to prove it, though 
he had never ſeen him wiite, So, where the antiquity of 
the writing makes it impoſſible for any living witneſs to 
ſwear he ever ſaw the party write; as where a parſon's book 


was produced to prove a modus, the parſon having been 


long dead, a witneſs who had examined the pariſh books, in 
which was the fame perſon's name, was permitted to ſwear 
to the ſimilitude of the hand-writing, for it was the beſt evi. 
dence in the nature of the thing, as the pariſh books were 
not ow the plaintiff's power to produce, Theory of Ev, 

25, 26. x 
T. 2 C. 3. Gould and Jones. On the trial of an iſſue out 
of Chancery, before lord Mansfield, where it was diſputed, 
whether the name of one William Jones, ſubſcribed to a 
| | declaration 
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Evidence.  - 
declaration of truſt, was genuine ; and, to prove the hand- | 
writing forged, a witneſs was produced who had frequently 
correſponded with Jones, but had never ſeen him write: 
lord Mansfield, upon debate, held him to be a evi- 


dence, and his teſtimony was accordingly admitted. Black. 
| Rep. 384. | 


IV. Compelling Witneſſes to appear. 


| There are two compulſory methods of — in Wit- How to compel 
neſſes. They are to be brought by proceſs of ſubpœna, witneſſes to ap- 
iſſued in the king's name by the juſtices or others, where Pear. 
the trial is to be; or in criminal caſes, by the juſtice's binding 
them over to appear at the ſeſſions; and on their refuſal to | 
come, or to be bound over, they may be committed for their Ih | 
contempt in ſuch refuſal. 2 H. H. 282. - 
By the 27 G. 2. c. 3. It is enacted, that when any poor Charges of pos | 
perſon ſhall appear on recognizance in any court, in order witneſſes to be 
to give evidence againſt another, accuſed of grand or petit Paid. 
larceny, or other felony, the court may, at the prayer, and 
on the oath of ſuch perſon, and on conſideration of his cir- 
cumſtances, order the treaſurer to pay him ſuch ſum as they 
} fhall think reaſonable for his time, trouble, and expence ; 3 
. which order ſhall be made out by the proper officer for the .Y 
fee of 6d. except in the county of Midaleſex, where it JN 
ſhall be paid by the overſeers of the poor where the perſon 
was apprehended. . 175 | | 
And by the 18 G. 3. c. 19. /. 8, 9. Where any perſon 
ſhall appear on recognizance or ſubpæna to give evidence _ 
with regard to any grand or petit larceny or other felony, 
whether any bill of indictment be preferred or not, the court 
may order the treaſurer to pay him ſuch ſum as they ſhall 
think reafonable, not exceeding the expences he was bona 
fide put unto, making him alſo, if in poor circumſtances, 3 
reaſonable allowance ; his trouble and loſs of time: which 
order the clerk of aſſize, or the clerk of the peace, ſhall 
forthwith make out and deliver to him, on being paid 64, 
for it ; and the treaſurer on y ſhall pay the fame, And 
the juſtices in ſeſſions may, from time ta time, make or 
alter ſuch rules and regulations, concerning any coſts or 
charges to he allowed to any ron by virtue of this act as 
to them ſhall ſeem juſt: and ſuch rules and regulations, 
having received the ol and ſignature of one or 


more of the judges of affize, ſhall be binding on all perſons 
whatſoever, | . | Ir 


- | | 


92 Evidence: 


| If a witneſs isa If a witneſs is a priſoner in execution for debt, he muſt 
| priſoner in ex- be brought up by habeas corpus ad teſti ficandum, to give 
EEO his evidence: St. Tr. V. 2, 580. V. 4, 37. | 


How far privi- A perſon who was ſubpœnaed ad te/iificandum, prayed a 


court: it will ſuperſede an arreſt upon mene proceſs, but 
not upon an execution; yet the ſheriff, in that caſe, may be 
committed for his contempt, - T1 :als per Pais 319. 
Penalty on a By the 5 Eliz. c. 9. If any — upon whom any 
witneſs not ap- proceſs out of any of the courts of record ſhall be ſerved, to 
* teſtify concerning any matter depending therein, and having 
| tendered to him according to his, countenance or calling 
ſuch reaſonable ſum for his coſts and charges, as (having 
regard to the diſtance of the places) is neccilary to be al- 
lowed in that behalf, does not appear according to the tenor 
of the proceſs, not having a lawful and reaſonable impedi- 
ment, he ſhall torfeit 10/. and yield ſuch further recom- 
pence to the party grieved as to the judge of the court, whence 
ſuch proceſs was awarded, ſhall ſeem meet, according to the 
loſs which the party who procured the procels ſhall | 
7 be recovered by the party grieved in any court of record, 
' 12, , | 
Witneſs not ap- F. 2 G. 2. Mat and Winkford. An attachment was 
— 1 granted againit Ralfe Bayley, an attorney, for not attending 
tender of char- At the aſlizes on a ſubpæna and tender of his charges, 
ges, may be at- whereby the plaintiff was nonſuited, It was indeed argued 
bel that an attachment ought not to go, but the party injured had 
his action upon the ſtatute of 5 EH. c 2. But the court thought 
it was a good foundation for ai attachment, the diſobedience 
to the ſubpœna being a contempt of the court; and, though 
an actien might be brought on the ſtatute, yet that was a 
more dilatory method, and more difficult to proceed in, 
which frequently encouraged witneſſes not to attend upon 
trials, at which they were ſubpœnaed to appear and give 
evidence. Str. 810. 7 
but not where Bet in the caſe of Chapman and Poynton, E. 14 C. 2. 
an inſuſcient . > . 
tender has been Where an inſufficient tender was made to the witneſs. for 
made; coſts and charges, an a!tachment was refuſed. A witneſs 
was ſerved with a ſubpcena at Cheſter, to attend the fittings 
at Guildhall, London, and two guineas were tendered by 
the perſon who ſerved it; which being objected to as too 
little, he declared he would give no more, The witneſs 
not attending, an attachment was moved for ; but, on 


little; and that the witneſs was not obliged to truſt to the 
court's allowing him more when he came to the book ; for 
perhaps the party might not call him, and then it might be 

„„ dithculy 


J-ged againit an privilege from being arreited, which was granted. By the 


uſtain; 


ſhewing cauſe, was diſcharged; the court ſaying it was too 


222ͤĩ[Xð 


Cvidente. 


dificult for him to get home again. The court further 
oblerved, that this way of puniſhing as for a contempt was 
new, and practiſed only in the court of King's Bench; the 
Common Pleas not adopting that method to this day, but 
leaving the party to his remedy on the 5 liz. c. 9. There- 
fore they would not enter into any nice calculations of the 
expence, but confined their enquiry to the queſtion, whether 
the non-attendance was through obſtinacy or not. Ser. 
1150. | 

And in the caſe of Small and ///hitmill, M. 10 G. 2. 


An attachment was refuſed, and the court expreſſed a doubt 


whether the party could maintain an action againſt a witneſs . 


for non- appearance. The caſe was, as follows: It was moved 
for an attachment againſt one //akefield, for not attending 
to give evidence, being ſerved with a ſubpoena. The ticket 
an 
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Or where the 
ſubpœna was 
not perfonally 
rved, 


ſubpœna were not ſerved per/onally, but delivered to a 


ervant at the witneſſes's houſe, who, after taking it up ſtairs, 
came down and ſaid he had delivered it to his maſter, who 
promiſed he would attend. By lord Hardwicke, chief juſ- 
tice : This way of proceeding by. attachment is a new 
method. I know that it has been determined, whether ſer- 


ving a ſubpœna on a ſervant would be a ſuffcient ſervice to | 


maintain an ade; but certainly it is not a ſufficient ground 
for an attachment, And Lee juſtice, ſaid, It has been ſo- 
lemnly determined, that there muſt not only be an affidavit 
of tendering the ſhilling, but alſo a tender of reaſonable 
charges, to ground an attachment, And the attachment 
was denied. Caf. temp. Lord Hardwicke 313. Str, 1054. 


A perſon not properly ſubpœnaed, may refuſe to give Perſons not pro- 


evidence; as in the caſe of Bowles and Fohiſon. It was perly ſubpœnaed 
may refule t 


moved for an attachment againſt one 7erburgh, for not giving 
evidence at the aſſizes. He was ſubpaenaed, but no offer 
was made of bearing his expences. He came to the aſſizes, 
where money was tendered to him for that purpoſe, but he 
reſuſed to be ſworn. By Lee chief, juſtice: Attachments 
are a new practice: I remember the firſt motion of them. 
It was then agreed that the ſame reſtrictions ſhould be uſed 
in atlachments as in actions on the 5 Eliz. one of waich is, 
that a tender of expences ſhould be made at the ſervice of 
the ſubpoena. In this caſe, Yerburgh has not been ſub- 
pœnaed regularly, ſo as even to ſubject him to the 5 Eli. 
To he ſubject to an attachment, you mult ſhew him guilty 
of a contempt of this court. Me iht, juſtice : A perſon 
not properly ſubpœnaed is to be looked upon only as a 
ſtander-by: and it is no contempt ef the court of NA 
Prius for a ſtander-by to refuſe to be exathined; much 

| h lus 


attend. 
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Written evi- Though a witneſs is not permitted to re 


Evidence. 
Heſs is it a contempt of this court. And the attachment 
was denied. Black/?. Rep. 36. 

And the witneſſes ought to have a reaſonable time to put 
their affairs in order, that their attendance upon the court 
may be as little prejudicial to them as poſfible. By the 

court, HF. 8 G. in the caſe of Hammond and Stewart. Sir. 
_: | | 

But a witneſs in criminal caſes, who has been bound 
over, and does not apppear, ſhall forfeit his recognizance. 


V. Of giving Evidence. 


On oath. The evidence for and againſt the priſoner ſhould be on 


oath. 1 Burn 552. 


And a, peer, produced as a witneſs, ought to be ſworn, 
3 Keb. 61. 


5 Ae But by the 7 and 8 . c. 34. a quaker's affirmation, in 


all caſes not criminal, ſhall be allowed as evidence: but in 
criminal caſes, his affirmation ſhall not be allowed. 

Evidence ſhould be poſitive, and not upon ſuppoſition or 
conjecture. Dyer 53. nee: 

Though the court may indulge a priſoner, by permitting 
amined apart. the witneſſes to be examined apart, the priſoner cannot de- 
mand it of right. St. Tr. V. 4 9. | 

A priſoner cannot call witneſſes to diſprove what his own 
witneſſes have ſworn. St. Tr. V. 2. 764, 792. | 
if his evidence, 
dence. he may look upon his notes or memorandums to refreſh his 
| : memory. St. Tr. V. 5, 445. | TY 
When croſe-ex- No witneſs ſhall be croſs- examined, till he has finiſhed 
amined. the evidence for the party on whoſe ſide he was produced, 
| St. Tri. V. 2, 792. | 
Variance in evi= It has been admitted, that a depoſition taken by a wit- 
2 neſs before a juſtice of the peace, may, at the priſoner's re- 
ueſt, be read at the trial, in order to take off the credit of 
S witneſs, by ſhewing a variance between ſuch depoſitions 
and the evidence given in court. For the ſame reaſon it 
ſeems agretd, that where a witneſs at one trial varies from 
his own evidence at another, in relation to the ſame matter, 
ſuch variance may alſo be given in evidence to invalidate 
his teſtimony at the ſecond trial. 2 Haw. 430. 
Evidence in the In caſes of life, no evidence ſhall be given againſt a 
1 Pre priſoner, but in his preſence. 2 Haw. 438. 
The counſel of that party which begins to maintain the 
iſſue, ought to conclude, 77. per Pais 220. 


(588-2 
Examination. 
BY the 1 & 2 P. & M. e. 13. / 4. Two or more juſ- Juſtices to take 

tices (1 ©.) or one of the ſaid juſtices, before they bail rs 6- bes 

a perſon apprehended for felony (if the offence is bailable) . bail.“ admit 
ſhall take his examination, and the information of thoſe who | 
bring him, of the fact and circumſtances thereof; and the 
fame, or as much thereof as ſhall be material to prove the 
felony, ſhall put in writing ; which examination they ſhall 
certify (together with the bailment) at the next general 
| 8 to be holden within the limits of their com- 
mimon. | | 

And the faid juſtices ſhall have authority to bind by re- And bind wit- 
cognizance, or obligation, all ſuch as declare any thing ma- neſta by recog- 
terial to prove the offence, to appear at the next general Pe 
gaol-delivery, to be holden within the county where the 


trial of the felony ſhall be, then and there to give evidence 
againſt the party, and ſhall certify the ſame in like manner. 


And any juſtices offending againſt this act ſhall be fined 
by the juſtices of gaol- delivery. 12. . 

And, in like manner, (by the 2 & 3 P. & M. c. 10.) 
where the perſon is not bailed, but committed to ward, the 
juſtice or juſtices who commit him, ſhall, before ſuch com- 
mitment, take the like examination and information, and 
put the ſame in writing within two days after the ſaid ex- 
amination, and in like manner bind over the witneſſes, and 
certify the whole as above. ‚ 

But if, by ſome reaſonable occaſion, the juſtice cannot Juſtice may or- 
take the examination at the return of the warrant, he may, der the priſoner 
by word of mouth, command the conſtable, or any other 0 2 
perſon, to detain the priſoner in cuſtody till the next day, 
and then bring him before the juſtice for farther examina- 
tion. And ſuch detainer is juſtifiable by the conſtable or 
any other perſon, without ſhewing the particular cauſe for 
'which he was to be examined, or any warrant in writing. 

1 H. H. 86. 1 | 

But the time of the detainer muſt not be longer than is. 
neceſſary for ſuch purpoſe ; for which, it is faid, the ſpace of 
three days is a reaſonable time. 2 Haw. 119. 

The examination of the party accuſed muſt not be upon minal noe 

oath. 1 H. H. 585. | upon oath, 
But if, upon examination, he ſhall confeſs the matter, his Conſcſſion. 
name or mark ſhould be ſubſcribed to it. Dali. c. 164. 
= | And 
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EW Dig And ſuch examination, if voluntary, and ſworn by the 
Juſtice or his clerk to have. been truly taken, may be given 
in evidence againſt the party confefling, but not againſt any 

| - Information Other perſon. 1 H. H. 585. 2 Haw. 429. 


- muſt be on oath. The information of thoſe who bring the offender muſt be | 


Quakets hot upon oath, Dall. c. 164. 1 H. Ii. 586. 
witneſſes in eti- Therefore, by the 7 & 8 W. c. 34. it is provided, That 
minal cules. no Quaker ſhall be examined, for or againſt any perſon in a 
criminal cauſe, unleſs it be upon oath. /. 36. Fe 
Such information, being ſworn upon the trial to have 
been truly taken, may be given in evidence againſt the pri- 
Juſtices eo be ſoner, if the witnefles are 2 or unable to travel. 


impartial. But juſtices who take information againſt a felon, or a 


ſuppoſed Felon, ſhould he as careful to certify ſuch informa= 
tion or evidence as tends to the acquittal. of the priſoner, as 
what will make againſt him. Delt. c. 165. 

Though the act ſays, that they Shall certify at the nextee- 
neral gaol-delivery; yet, for petty larcenies, and ſmall fe- 
lonies, the. offenders may be tried at the quarter- ſeſſions, 
and the examinations and informations may be certified 

_ thither. Dali. c. 164. 

And though the ſame ſtatute mentions the general gaol- 
delivery, to be holden within the limits of their commiſſion ; yet 
the examinations taken by juſtices in one county, may be by 
them certified in another county, and be there read and 
given in evidence againſt the — Dalt. c. 164. 

Witneſſes who refuſe to be bound by recognizance, may 
be committed by the juſtices. 1 H. H. 586. 


And the parties grieved ought to be bound to give evi- 


dence, and to prefer a bill of indictment againſt the pri- 


foner. Dalt. c. 164. | 
For further elucidation on this ſubject, ſce title BAIL. ' 


_ Excommunitcation. 
Excommunica- FXCOMMUNICATION is an eccleſiaſtical cenſure, 


— N28 whereby the perſon againſt whom it is pronounced, is, 
for the time, caſt out of the communion of the church. 
Godb. 624. | 


It is of two 
My communication excludes a man from the communion of the 
faithful, as well as of the ſacraments ; the leſſer excludes a 
man from the communion of the ſacraments only; but they: 
both 


It is of two kinds, the greater and leſſer: the greater ex- 
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Extiſe and Cuſtoms. 
both equally diſable the perſon from bringing any action. 
Co. Litt. 134. 


By the thirty- third article of the church of England, that A perſon ex- 


perſon, who, by open denunciation of the church, is rightly — 


cut off from the unity of the church, and excommunicated, th church. 


ought to be taken by the whole multitude of the faithful as 
a heathen and publican, until he be openly reconciled by 
penance, and received into the church by a judge who has 
authority thereunto. Gzb/. Cod. 1095. | 

It was uſed, by way of puniſhment, only for great and 
heinous crimes z but now the frequent uſe of excommuni - 
cation is, in caſes of contumacy, ſor not appearing, or diſ- 
obeying ſentences, though in the ſmalleſt matters, and thoſe 
frequently of a civil nature; which is one of the principal 
means of bringing a contempt upon it, and yet is the only 
way which the Spiritual Court has to enforce obedience. 


Gib. Cod. 1095. 


t ſeems agreed, that wherever the Spiritual Court has Excommunicas 


juriſdiction in any cauſe, and the party refuſes to appear to _ lor 3 
their citation, or aſter ſentence, being admoniſhed to obey 22Y"8 * 
7 ih 


their decree, that he may be excommunicated. 1 Rol. Abr. 
883. 12 Co. 76. f 

A perſon excommunicated is rendered incapable of being 
a witneſs in any cauſe; he cannot be attorney or procu- 

rator for another: he ſhall be turned out of the church by 
the churchwardens, and ſhall not be allowed Chriſtian bu- 
rial. Gib ſ. Cod. 435, 1096. | 

By the 25 Ed. c. 4. it is enacted, That all archbiſhops 
and . ſhall pronounce the ſentence of excommunica- 
tion againſt all thoſe who, by word, deed, or counſel, do 
contrary to the charters of Magna Charta, or that in any 
point break or undo them; and that the faid curſes be twice 
a-year denounced and publiſhed by the prelates aforeſaid. 

For further particulars reſpecting Excommunycation, ſee 
CHURCH and CHURCH- YARD. | 
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Exciſe and Cuſtoms. 
I. Preliminary Obſervations on the Exciſe and Cuſa 
tons. | OY 


I. Law of Exciſe and Cuſtoms. 
LIT. Law of Exciſe in general. 


V. The ſeveral Particulars under the Management of 


the Commiſſioners of the Cuſtoms and Exciſe, 
Vol. II, (15.) | H a 1. Pre- 
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_ Exciſe and Cuſtoms. 
I. Preliminary Obſervations on the Exciſe and Ci. 


roms. 


HE Cuſtoms are the daties, toll, tribute, or tariff, 


payable upon merchandize exported or imported. The 
conſiderations upon which this revenue (or the more an- 
cient parts of it, which aroſe from exports) was inveſted in 
the king, were ſaid to be two. 1. Becauſe he gave the ſub- 
je& leave to depart the kingdom, and to carry his goods 


along with him. 2. Becauſe the king was bound of com- 


mon right to maintain and keep up the ports and havens, 
and to protect the merchant from pirates. Some have ima- 
gined they are called with us cuſtoms, becauſe they were 
the inheritance of the king by immemorial uſage and the 
common law, and not granted him by any ſtatute : but Sir 
Edward Coke has clearly ſhewn, that the king's firſt claim 
to them was by grant of parliament 3 Edw. 1. though the 


- Fecord thereof is not now extant. And indeed this is in 


expreſs words confeſſed by ſtatute 25 Ed. 1. c. 7. wherein 
the king promiſes to take no cuſtoms from merchants, 


without the common aſſent of the realm. “ Saving to us 


and our heirs, the cuſtoms on wool, ſkins, and leather, for- 
merly granted us by the commonalty aforeſaid.” Thefe 


were formerly called hereditary cuſtoms of the crown ; and 


were due on the exportation only of the ſaid three commo- 


dities, and of none other, which were ſtyled the ſtaple 


commodities of the kingdom, becaufe mg ot ug obliged to 
be + brought to thoſe ports, where the king's ſtaple was 


eſtabliſhed, in order to. be there firſt rated, and then ex- 
ported. They were denominated in the barbarous Latin 


of our ancient records, cuſtuma, not conſuetudines, which is 


the language of our law whenever it means merely uſages. 


The duties on wool, ſheep-ſkins or woolfells, and leather, 


exported, were called cuſuma antiqua 57 magna, and were 

yable by every merchant, as well native as ſtranger; 
with this difference, that merchant ſtrangers paid an addi- 
tional toll, viz. half as much again as was paid by natives. 
The cuſſuma parva et neva were an impoſt of 3d. in the 
pound due from 1 only, for all commodi- 
ties as well imported as exported; which was uſually called 
the alien's duty, and was firſt granted in 31 Ed. 1. But 
theſe ancient hereditary cuſtoms, eſpecially thoſe on wool 
and woolfells, came to be of little account, when the na- 
tion became ſenſible of the advantages of a home manu- 
facture, and prohibited the exportation of wool by ſtatute 


11 Ed. 3. c. f. | 
| There 
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Extiſe and Cuſtoms. 
Tnere is alſo another very ancient hereditary duty be- 
longing to the crown, called the priſage or butlerage of 
wines ; which is conſiderably older than the cuſtoms, being 
taken notice of in the great roll of the Exchequer, 8 Ric. 
1. ſtill extant. Priſage was a right of taking two tons of 
wine from every ſhip importing into England twenty tons 
or more; which by Ed. 1. was exchanged into a duty of 
25. for every ton imported by merchant-ſtrangers, and 


called butlerage, becauſe paid to the king's butler. 
Other cuſtoms payable upon exports and imports were 


impoſts. Subſidies were ſuch as were impoled by parlia- 
ment upon any of the ſtaple commodities before mentioned, 


over and above the cuſtuma antiqua & r. ; tonnage was 


a duty upon all wines imported, over and above the priſage 
and butlerage aforeſaid ; poundage was a duty impoſed ad 
valorem, at the rate of 124. in the pound, on all other 
merchandize whatſoever : and the other impoſts were ſuch 
as were occaſionally laid on 7 parliament, as circumſtances 
and times required. The diſtinctions are now in a manner 
forgotten, except by the officers immediately concerned in 


this department; their produce being in effect all blended 


together, under the one denomination of the cuſtoms. 

By theſe we underſtand, at preſent, a duty or ſubſidy 
paid by the merchant, at the quay, upon all imported as 
well as exported commodities, by authority of parliament, 
unleſs where, for particular national reaſons, bounties, or 
drawbacks, are allowed for particular exports or imports, 
"Thoſe of tonnage and poundage, in particular, were at firſt 
granted, as the old ſtatutes (and particularly 1 Eliz. c. 19.) 
expreſs it, for the defence of the realm, and the keeping 


and ſafeguard of the ſeas, and for the intercourſe of mer- 


chandize ſafely to come into and paſs out of the ſame. 
They were at firſt uſually grapted only for a ſtated term of 
pe as, for two years in 5 Ric. 2. but in Henry the 

ifth's time they were granted him for life by a ſtatute-in 
the third year of his reign; and again to Ed. 4. for the 


| term of his life alſo: ſince which time they were regularly 


— to all his ſucceſſors, for life, ſometimes at the firſt, 
ometimes at other ſubſequent parliaments, till the reign of 
Charles 1. when, as Lord Clarendon, in his Hiſtory of the 
Rebellion, expreſſes it, his miniſters were not ſufficiently 
ſolicitous for a renewal of this legal grant. And yet they 
were imprudently and unconſtitutionally levied and taken, 
without conſent of parliament, for fifteen years together; 
which was one of the cauſes of thoſe unhappy diſcontents juſ- 


tibable at firſt in too many 2 but which degenerated. 
2 at 


—_— into ſubſidies, tonnage, poundage, and other 
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at laſt into cauſeleſs rebellion and murder. For, as in 
every other, ſo in this particular caſe, the king (previous to 


the commencement of hoſtilities) gave the nation ample 
ſatisfaction for the errors of his former conduct, by paſſing 


an act (12 Car. 2. c. 4.), whereby he renounced all power 


in the crown of levying the duty of tonnage and poundage, 
without the - expreſs conſent of parliament; and alſo all 
power of impoſition upon any merchandizes whatſoever. 
Upon the Reſtoration this duty was granted to king Charles 
the Second for life, and ſo it was to his two immediate ſuc- 
ceſſors; but now by three ſeveral ſtatutes, 9 Ann. e. b. 1 
Geo. I. c. 12. and J G. 1. c. 7. it is made perpetual, and 
mortgaged for the debt of the public. The cuſtoms thus im- 
poſed by parliament are chiefly contained in two books of 
rates, ſet forth by parliamentary authority; one ſigned by 
Sir Harboettle Grimflonc, ſpeaker of the houſe of commons 
in Charles the Second's time; and the other, an additional 
one, ſigned by Sir Spencer Compton, ſpeaker in the reign of 
George the Firſt ; to which alſo ſubſequent additions have 
been made. Aliens pay a larger proportion than natural 
ſubjects, which is what is now generally underſtood by the 
alien's duty; to be exempted from which is one principal 
cauſe of the frequent applications to parliament for acts of 


_ naturalization. | 


The cuſtoms are then, we fee, a tax immediately paid by 
the merchant, although ultimately by the conſumer. And 
yet theſe are the duties felt leaſt by the people, and, if pru- 
dently managed, the people hardly conſider that they pay 
them at all. For the merchant is eaſy, being ſenfible 
he does not pay them tor himſelf; and the conſumer, who 
really pays them, confounds them with the price of the 
commodity : in the ſame manner, as Tacitus obſerves, that 
the emperor Nero gained the reputation of aboliſhing the 
fale of the ſlaves, though he only transferred it from the 
buyer to the ſeller ; ſo that it was, as he expreſſes it, rem:/- 
ſum mag is ſpecie, quam vi : quia, cum venditor pendere ju- 
beretur, in partem pretii emptoribus accreſcebat. But this 
inconvenience attends it on the other hand, that theſe im- 
poſts, if too heavy, are a check and cramp upon trade ; and 
eſpecially when the value of the commodity bears little or 
no proportion to the quantity of the duty impoſed. This, 
in conſequence, gives riſe alſo to ſmuggling, which 
then becomes a very lucrative employment: and its na- 
tural and moſt — Ber puniſhment, viz. confiſcation 
of the commodity, is, in ſuch cafes, quite ineffectual; the 


intrinſic value of the goods, which is all that the ſmug- 
gler 
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pler has paid, and therefore all that he can loſe, being very 


inconſiderable when compared with his proſpect of advan- 
rage in evading the duty. Recourſe mult therefore be had 


to extraordinary puniſhments. to prevent it; perhaps even to 


capital ones: which deſtroys all proportion of puniſhment, 


and puts murderers upon an equal footing with ſuch as are 

really guilty of no natural, but merely a politive, offence. 
There is alſo another ill conſequence attending high im- 

poſts on, merchandize, not frequently conſidered, but in- 


diſputably certain; that the earlier any tax is laid on a 


commodity, the heavier it falls upon the conſumer in the 
end: for every trader, through witoſe hands it paſſes, mult 
have a profit, not only upon the raw material and his own 
labour and time in preparing it, but alſo upon the very tax 
itſelf, which he advances to the government; otherwiſe he 
loſes the uſe and intereſt of the money which he ſo ad- 
vances. To inſtance in the article of foreign paper: the 
merchant pays a duty upon importation, which he does not 
receive again till he ſells the commodity, perhaps at the en. 
of three months. He is therefore equally intitled to a profit 
upon that duty which he pays at the cuſtom-houſe, as 
to a profit upon the original price which he pays to the 
manufacturer abroad ; and conſiders it accordingly in the 
price he demands of the ſtationer. When the ſtationer ſcils 
it again, he requires a profit of the printer or bookſeller 
upon the whole ſum advanced by him to the merchant : 
and the bookſeller does not forget to charge the full propor- 
tion to the ſtudent or ultimate conſumer; who therefore 
does not only pay the original duty, but the profits of theſe 


three intermediate traders, who have ſucceſſively advanced 
it for him. This might be carried much farther in any me- 


chanical or more complicated branch of trade. 


Directly oppoſite in its nature to the cu/oms is the exciſe- 


duty, which is an inland impoſition, paid ſometimes upon 
the conſumption of the commodity, or frequently upon the 
retail ſale, which is the laſt ſtage before the conſumption, 
This is doubtleſs, impartially ſpeaking, the moſt economical 
| wy of taxing the ſubject : the charges of levying, collecting, 

and managing the exciſe duties being conſiderably leſs in 
proportion, than in other branches of the revenue. It alſo 
renders the commodity cheaper to the conſumer, than 
charging it with cuſtoms to the ſame amount would do ; 


tor the reaſon juſt now given, becauſe generally paid in a 


much later ſtage of it. But, at the ſame time, the rigour 
and arbitrary proceedings of exciſe-laws ſeem hardly com- 


patible with the temper of a free nation. For the frauds 


H 3 that 
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that might be committed in this branch of the revenue, un- 


leſs a ſtrict watch is kept, make it neceſſary, wherever it is 


eſtabliſhed, to give the officers a power of entering and 
ſearching the houſes of ſuch as deal in exciſeable commo- 
dities, at any hour of the day, and, in many caſes, of the 
night likewiſe. And the proceedings, in cafe of tranſgreſ- 


ſion, are fo ſummary and ſudden, that a man may be con- 
victed, in two days time, in the penalty of many thouſand 


pounds, by two commiſſioners or juſtices of the peace, to 
the total excluſion of the trial b Jurys and diſregard of the 
common law. For which reaſon, 


ledge the earl of Bedford (who was made lord-treaſurer to 
king Charles the Firſt, to oblige his parliament) intended to 
have ſet up the exciſe in England, yet it never made a part 
of that unfortunate prince's revenue ; being firſt introduced, 
on the model of the Dutch prototype, by the parliament it- 
ſelf, after its rupture with the crown. 


Yet ſuch was the opinion of its general unpopularity, 
to 


that when, in 1642, © aſperſions were caſt by malignant 
perſons upon the houſe of commons, that they intended 

introduce exciſes, the houſe for its vindication therein de- 
clared, that theſe rumours were falſe and ſcandalous ; and 
that their authors ſhould be apprehended and brought to 
condign puniſhment.“ Its original eſtabliſhment was in 
1643, and it's progreſs was gradual ; being at firſt laid up- 
on thoſe perſons and commodities, where it was ſuppoſed 
the hardſhip would be leaſt perceivable, viz. the makers and 
venders of beer, ale, cyder, and perry; and the royaliſts at 
Oxford ſoon followed the example of their brethren at Mes- 


minſter, by impoſing a ſimilar duty; both ſides proteſting - 


that it ſhould be continued no longer than to the end of 
the war, and then be utterly aboliſhed : but the parliament at 
Meſiminſter ſoon after impoſed it on fleſh, wines, tobacco, ſu- 


gar, and ſuch a multitude of other commodities, that it might 
fairly be denominated general. The exciſe was continued 


during the whole uſurpation; and, upon king Charles's re- 
turn, it having then been long-eſtabliſhed, and its produce 
well known, 0 part of it was given to the crown in 12 
C. 2. by way of purchaſe for the feodal tenures and other 
oppreſſi ve parts of the hereditary revenue. But, from its 
original to the preſent time, its very name has been odious 
to the people of England. It has nevertheleſs been impoſ- 
ed on abundance of other commodities in the reign of V. 
3. and every ſucceeding prince. 1 Black/t. Com. 313. 
The duties on exciſe have lately been much extended; 


though 


ough lord Clarendon, 
in his Hiſtory of the Rebellion, tells us, that to his know- 


1 


Extiſe and Cuſtoms. . 


th | udge Blacklone emphatically obſerves, that the | 
— 2 liſt which no friend to his country would with 
to ſee farther increaſed.” 1 Blackis Cam. 318. 


* 
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The cuſtoms and exciſe, ſo far as they COBCErD juſtices 


of the peace, conſtables, and other peace officers, are fo in- 
ſeparably connected and interwoven with each other, that 
a continuance of that connection is found neceſſary, to en- 


able the reader to 


- 


the whole, | | 


have a full and diſtinct comprehenſion of 
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By the 27 G. 3. c. 13. it is enacted, That ſrom and after rormer duties 
on importution 


the 10th of May 1787, all ſubſidies, cuſtoms, impoſitions, g —— 
or duties whatever, reſpecting the revenue of cuſtoms, tepealed. mw 


payable. by virtue of any acts of parliament then in farce, 
on the importation of any goods, wares, or merchandize, 
into Great-Britain z or on the exportation thereof from 
Great- Britain; or upon being brought or carried coaſt- 
the ſeveral drawbacks allowed on the exportation thereof, 
or on any account whatever reſpecting the duties of cuſ- 
toms; and alſo the additional impoſts on duties charged 
upon the product and amount of the ſaid ſeveral. duties of 
cuſtoms, are repealed, except for recovering arrears. . 1. 


part to port withia the ſaid kingdom; and 


Provided however, that this act ſhall not extend to any C rtain excep- 


duties payable to the city of London, or any other city or tions. 


town corporate in Great-Britain; or to repeal or alter the 
priſage of wines; the duty called butler age, or that on ſea- 
coal exported from Nerucaſtle; or to any ſpecial prividege 
or exemption legally enjoyed by any — Bag politie 
or corporate. Id. | | | 


Neither 'ſhall it extend to alter or affet any bounty or Further excep=, 


premium, now payable out of the cuſtoms, on importation lions 


or exportation of any goods, wares, or merchandize; but 
the ſame ſhall continue to be paid and allowed as hereto- 
fore. /. 30. | be 


And by the fame ſtatute, .. 2. in lieu of the ſaid duties New duties, 


repealed, there ſhall be raiſed and collected, on the impor- 
tation of goods into Great-Britain, or exported from it, or 
carried coaſtwiſe, the ſeveral duties of cuſtoms as deſcribed 
in ſchedules or tables annexed to the act, marked 4, B, C, 
D, and E; and drawbacks are allowed as therein reſpec- 
tively inſerted. | 


And the new duties and draw-backs ſhall be levied and to be levied as 
H 4 allowed, the old. 
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allowed, in the ſame manner as the old duties and draw- 
backs. /. 5. | 


| Pend,tresreco- All penalties, fines, and forfeitures, (if not expreſsly al - 


vered as by for- 


tered by this act) ſhall be recovered as by former acts 
mer acts. p 


directed; and all the acts which were in force on the 10th 
of May 1787, relative to the cuſtoms, ſhall continue in 
force, unleſs hereby altered. IP 
Commercial And by virtue of a treaty between his majeſty and the 
— with French king, from the roth of May 1787, to the 10th of 
_—_— May 1800, certain goods and wares may be imported from 
France, or the European dominions of the French King, on 
payment of the duties ſet forth in the ſaid ſchedules and 
tables. /. 22. DE 
By the ſame ftatute, ſ. 31. After 10th May 1787, the 
rules annexed to the two books of rates of 12 C. 2. and 11 
G. ſhall be repealed. 


Appointment | * the 6 W. c. 1. 7 5. When any commiſfion ſhall 


and oath of be i 


eee . ued for conſtituting commiſſioners of the cuſtoms, two 


of them firſt named in the commiſſion, ſhall be ſworn before 
the chancellor or chief- baron of the Exchequer, or maſter 
or the Rolls, « For the faithful execution, to the beſt of 
ce their knowledge and power, of the truſt committed to 
« their charge and inſpeCtion, and that they will not take 
« or receive any reward or gratuity, directly or indirectly, 


© other than their ſalaries, and what ſhall be allowed them 
* from the crown, or the regular fees eſtabliſhed by law, 


&« for any ſervice to be done in the execution of their em- 
ce ployment in the cuſtoms, on any account whatſoever.” 
And all the other commiſſioners and patent officers, their 
deputies, clerks, or ſervants, and all other officers havin 
any employment in or about the cuſtoms, ſhall-at their ad- 
miſſion, if within the ports of Londen, take the faid oath be- 


* tices of the peace; and every perſon who ſhall not take 
ſuch oath ſhall forfeit his office. Id. 1 
And the perſons hereby reſpectively authorized to admi- 
niſter the oath; ſhall certify the taking thereof, to the next 
ſeſſions for the county or place where the oath was admini- 
| ſtered, to be kept amongſt the records. Id. ſ. 6. 
All goods land- By 27 G. 3. c. 31. All goods, wares, and merchandize, 
ed before the where any duties are impoſed by the act of 27 G. 3. c. 


payment oſ the 


duties mall be 13. which ſhall be unſhipped, landed, or delivered out of 
foricitcd. any veſſel ar boat before the duties are fully paid or ſecur- 
ed, {hall be forfeited, with the package containing the ſame, 
and may be ſeized by any officer of exciſe : and every per- 
fon who ſhail unſhip, land, or deliver any ſuch * 

| WAIC 


fore two commiſſioners ; and elſewhere, before two juſ- 
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which the duties have not been paid or ſecured, or ſhall be 
aſſiſtiag therein, or ſhall conceal or receive into his cuſtody 
any ſuch goods, knowing them to have been fo unlawfully 
landed, ſhall forfeit treble the value thereof, to be eſtimated 
according to the _ 13 y the beſt quality of 
that kind ſhall then fell for in London. /. 9. | "4 
By the 13 & 14 C. 2. c. 11. it is enacted, That no ſhip 8 
or goods ſhall be ſeized as forfeited for unlawful importation can make 
or exportation, or non-payment of cuſtoms, but by othcers ſcizures. 
of the cuſtoms. /. 15. E þ Ss | 
But by the 8 G. c. 18. / 24. Spirituous liquors, Br:ti/þ dogs you 
or foreign, and all foreign exciſeable liquors forfeited, with „her. 
the caſks or other package, may be ſeized by any officer of 
the cuſtoms or _ or by ſuch perſons as ſhall be deputed 
by warrant from the lord-treaſurer or under-treaſurer, or by 
ſpecial - commiſſion under the great-ſeal or privy-ſeal, but 
by no other perſon. | FF 
Alſo by the 33 G. 2. c. 9. Officers of exciſe as well as Scizing ſhips. 
thoſe of the cuſtoms may ſeize all ſhips, veſſels, boats, 
wherries, pinnaces, barges, or gallies, liable to be forfeited 
for any of the reaſons contained in any of the acts of 8 G. c. 
18. 11 G. c. 30. 12 G. c. 28. and proceed to the condem- 
nation thereof as the officers of the cuſtoms may do. /. 24. 
And by the 9 G. 3. c. 6. The officers of exciſe may ſeize officers of ex- 
horſes, or other cattle and carriages uſed in carrying brandy, ciſe may ſeize 
arrack, rum, ſpirits, and ſtrong waters (cuſtoms and other _— — 
duties not being firſt paid or ſecured), and proceed to con- 
demn the ſame, as officers of the cuſtoms may do. 55 
By the 13 & 14 C. 2. c. 11. If any goods ſhall be taken in Penalty for 
from the ſhore, into any'barge, hoy, wherry, or boat, to be ſhipping or 
carried aboard any ſhip outward bound, or taken in out of _— * 
any ſhip coming in from foreign parts without a warrant and rant. 
| preſence of an officer of the cuſtoms ; ſuch barge, hoy, 
| wherry, or boat, ſhall be forfeited; and the wharfinger of- 
fending ſhall forfeit 100 /; and the maſter, purſer, boat- 
ſwain, or other mariner of any ſhip inward bound, conſent- 
ing thereunto, ſhall forfeit the value of the goods ſo unſhip- 
ped ; half to the king, and half to him who ſhall ſue. 
And by the fame ſtatute, if any carman, porter, water- 
man, or other perſon, ſhall affiſt in the taking up, landing, 
ſhipping off, or — away, any ſuch goods, ſuch per- 
ſon being apprehended by the warrant of any juſtice, and 


the ſame being proved by the oath of two witneſſes ; ſuch 
offender for the firſt offence ſhal! by the juſtice be commit- 
ted to the next gaol, there to remain till ſurety of the good 
behaviour be found for ſo long time, till he be diſcharged 
by the lord-treaſurer, chancellor, under-treaſurer, or barons 
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of the Exchequer : and for the ſecond offence he may, by 


any juſtice as aforeſaid, be committed to the next gaol, there 
to remain for two months without bail, *or till he ſhall pay 


to the ſheriff 5/. for the king's uſe, or be diſcharged by the 


court of Exchequer as afurelaid. Id. 
Power of juſ- And by the 8 G. c. 18. / 16. and the 24 G. 3. c. 47. 
rices in cafe of ſeſſ. 2. /, 30. it is enacted, That all ſeizures of veſſels or 
ſhips, cat, 23 boats of fitteen tons or under, by virtue of any act relating 
feed.” to the cuſtoms, for carrying uncuſtomed or prohibited goods, 
or for relanding debenture goods ; and all ſeizures of horſes 
or other cattle, or carriages for carrying ſuch goods, may be 
heard and determined in ſuch manner as is appointed by the 
6 G. c. 21. except as therein excepted; that is to ſay, all 
ſuch ſeizures may, in a ſuiamary way, be determined by two 
juſtices reſiding near the place where the ſeizure is made, 
who {hall ſummon the party accuſed, and, on appearance or 
default, proceed to hear and give judgment, and iſſue war- 
rants for the ſale of ſuch as thall be by them condemned; 
whoſe judgment ſhall not be liable to any appeal or certio- 
rari. a | 1212 
Juſtices to pro- And in trials of ſeizures the juſtices ſhall proceed to the 
ceed on the merits of the cauſe, without enquiring into the form or man- 
Cas ner of ſeizure. 9 G. 2. c. 35. /. 34. | hit 
Proof to lie oa Alſo by 12 G. c. 18. If any diſpute ſhall ariſe about the 
the owuet. payment of the cuſtoms, the proof of payment ſhall lie on the 
owner, and not on the officer. /. 8. 


Officer need pot And, by the 11 G. c. 30. /. 32. Should any queſtion 


prove bis com» ariſe, whether any perſon be an officer of the cuſtoms, proof 

EY ſhall be admitted that ſuch perſon was reputed to be, and had 

acted in ſuch office, when the matter in .controverſy was 
done, without proving or producing the commiſſion. 


| Goods forfeired But by the 27 G. 3. c. 32. If any goods, ſhips, veſſels, 7 


without a frau- boats, horſes, cattle, or carriages, are ſeized as aforeſaid by 
pe Re virtue of any law relating to the cuſtoms, the commiſſioners, 
en eren0e”” on proof to their ſatisfaction, that the forfeiture aroſe without 
any intention of fraud in the owner, may reſtore the ſame 
in ſuch manner, and on ſuch terms, as they ſhall direct; and 
if the owner ſhall comply with the terms by them preſcribed, 
the officer who ſeized the ſame ſhall not proceed to their 
. condemnation, &c. But the owner accepting ſuch terms 
ſhall not be entitled to the damages on acount ot ſuch ſeizure. 

15. | 


5 
Unſhipping By the 8 Ann. c. 7. /. 17. If any goods ſhall be unſhipped, 


_ iutcut to with intent to be landed, without paying cuſtoms, or if a 
prohibited goods ſhall be imported, not only ſuch goods ſhall 

be forfeited, but the perſons aſſiſting or concerned therein, 

or 
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or to whoſe hands they ſhall come, ſhall forfeit treble value, 
with the veſſels, boats, horſes, and other cattle, and carriages; 
half to the king, and half to him who ſhall ſeize or ſue. 55 
And by the 19 G. 3. c. 69. Any officer of the cuſtoms or Perſons aiding 
exciſe, and their aſſiſtants, may arreſt perſons found aiding in ut 
in and unſhipping any uncuſtomed or prohibited goods to be prohibited 
laid on land, and ſhall take them to a juſtice reſiding near, goods. 
who may, if he ſee cauſe, commit the offenders to the next 
common gaol till the next general quarter- ſeſſions. In which 
caſe the officer ſhall enter into recognizance in 401. to ap- 
pear and proſecute; and the juſtices at ſuch ſeſſions may 
hear and determine the offence, and in lieu of puniſhment 
by any former act, may commit the offend+-r to hard labour 
in the houſe of correction, for any time not exceeding three 
rs, nor leſs than one: and the commiſſioners ſhall order 
the charges of proſecution to be paid by the recgiver-general 
AY of the cuſtoms or exciſe reſpectively. /. 8. + $-qe 
Alſo by the 8 Ann. c. 13. If any foreign goods ſpecified 2 relanded 
= in any certificate on which any drawback is to be made, or * 
1 debentures to be made forth for any ſuch drawback, ſhall 
% not be really and bona fide ſhipped and exported (the danger 
of the ſeas and enemies excepted) ; or ſhall be landed again, 
except in caſe of diſtreſs to ſave the goods from periſhing, 
which ſhall be immediately made known to the principal of- 
* ficer of the port; then all ſuch certificate goods ſhall be for- 
4 feited, and the perſon relanding the ſame, or concerned there- 
6 in, or to whoſe hands they ſhall knowingly come, or by 
4 whoſe privity they are relandeg, ſhall forfeit double the value 
of the drawback, with the veſſels, boats, horſes, cattle, and 
carriages, uſed in landing or carrying the .ſame ; half to the 
king, and half to him who ſhall inform, ſeize, or ſue in the 
courts at Weſiminſter. ; | 
By the 13 & 14 C. 2. c. 11. ( 5. Any perſon authorized perſons amhe- 
by writ of aſſiſtance out of the Exchequer may, in the day- rized to ſearch 
time, take a conſtable or other public officer near, and enter | 
any houſe or place, and if reſiſted, break open doors, cheſts, 
and other package, there to ſeize, and from thence to bring 
| _ prohibited and uncuſtomed, and ſecure them in the 
ing's warehouſes, Sad Cs | 
By the 24 G. 3. c. 47. ſeſs. 2. The officers of the cuſtoms ggc.rs of cre. 
hall have like powers to ſeize and proſecute any tea or toms, as well as 
ſpirits removed or removing without permits, with the veſ- of cxciſe, may 
ſels, boats, horſes, and carriages uſed in the removing there- — _. 
of, as the officers. of exciſe have by ſeveral acts of par- ; 
liament. 5 | 
By the 6. G. c. 21, If prohibited or cuſtomable * 
: 4: I 
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ſhall be found by any officer of the cuſtoms, in a bark, hoy 
lighter, barge, boat, or wherry, on the water; or coming 
directly from the water fide, without the preſence of an of- 
ficer; or if ſuch goods ſhall, on information of a credible 
perſon, be found in any houſe or place, on ſearch made as 
by the ſtatute of 13 & 14 C. 2. c. 11. ſuch officer may ſtop 
them and put them in the king's warehouſe, till the claimer 
ſhall prove before the commiſſioners, if in the port of London, 
that the duties have been paid or ſecured, or that the ſame. 
had been bought ina lawful way, and that ſuch perſon verily 
believes the duties to have been paid, or that the ſaid goods 
had been compounded for, or condemned in the Exchequer, 
or been otherwiſe delivered by writ of that court, and that the 


prohibited goods had been compounded for, or condenmed, or 


otherwiſe delivered, as aforeſaid ; in which caſe, the goods ſhall 
be delivered without delay or charge; and if they ſhall be 
{topped in any other port, the claimer ſhall make the like 
proof, and deliver the ſame to the collector, or in his abſence 
to one of the other principal : officers of che port; which 
proof thall forthwith be tranſmitted to the commiſſioners for 
their directions touching the. delivery of the goods, or for 
ſeizing the ſame, and proſecution. /. 39. | 
Provided that ſuch proof be made within ten days; in 
failure whereof the goods 'may be ſeized and proſccuted as b 
the laws againſt the importation of prohibited or i 


goods. /. 40. | 
If on ſuch proſecution, where no application has been 
made to the commiſſioners or officers aforeſaid, (and not 
otherwiſe,) the property of the goods ſhall be claimed, and 
a queſtion ſhall ariſe whether the duties were paid, or the 
oods had been compounded for, or condemned, or other- 
wiſe delivered by writ out of the Exchequer, or bought in 2 


lawful way of trade, the proof ſhall lie on the claimer ; and 


if the claimer recovers his goods, he ſhall have coſts like- 
wiſe, which ſhall be reckoned as a full ſatisfaction for da- 
mages. /. 4r. 

If the claimer ſhall make proof, by oath before a juſtice, 
or otherwiſe, to the ſatisfaction of the commiſſioners or of- 
ficers of the cuſtoms, ſo as to induce them to order a delivery 
of the goods; and if the owner ſhall receive any damage by 


ſuch ſtop, he may bring his action for his reaſonable dama- 


ges. / 42. | | 
But the officer, if he pleaſes, may proſecute, notwith- 


ſtanding the directions of the commiſſioners: in which caſe 


he Thall be liable to be ſued by the owner for recovery of 
| T's his 
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his goods, with full coſts; or if the commiſſioners ſhall give 


no dicections for delivery of the goods, the owner neverthe | 


leſs may ſue for them with coſts and damages. . 43. 

By the 9 G. 2. c. 35. If any foreign goods ſhall be taken Renady for Be 
in at ſea or put out of any ſhip within four leagues from tho 1 80 
coaſt, without payment of the cuſtoms and other duties (ex- | 
cept in caſe of neceſſity, or for a lawful reaſon, of which the 
maſter ſhall give immediate notice and proof, before the chief 
officer of the cuſtoms of the firſt port where he ſhall arrive); 
the ſame ſhall be forfeited, and every perſon aiding or con- 
cerned therein ſhall forfeit treble value; and the veſſel into 


which the ſame ſhall be taken, ſhall be forfeited, not excecd- 


ing one hundred tons; and the maſter of the veilel out of 


which they are taken, ſhall alſo forfeit treble value; half 
to the king, and half to him who ſhall ſeize or ſue. /. 23, 
And by theg G. 3. c. 43. Where any veſſel, coming 
foreign parts, having on board goods liable to forfeiture on 
being imported, ſhall be found at anchor, or hovering with- 
in the limits of any port, or within two Jeagues of the ſhore; 
or ſhall be diſcovered to have been within the limits of any 
port, and not proceeding on her use wind and weather 
permitting, unleſs in caſe of unavoidable neceſſity and diſtreſs 
of weather, of which the maſter or other perſon having 
charge of the veſſel ſhall give notice and make proof before 
the collector or other chief officer of the cuſtoms, imme- 
diately after the arrival of the veſſel in ſuch port : all ſuch 
goods, with the cheſts, boxes, caſks, and other package, or 


near the coaſt. 


the value thereof, ſhall be forfeited, whether bulk ſhall have 


been broken or not; and the veſſel alſo, with her tackle and 


furniture, ſhall be forfeited, provided ſuch veſſel does not ex- 


ceed the burthen of fifty tons; half the produce, after the 
ſale thereof, (charges deducted,) to the king, and half to the 
officer who ſhall make the ſeizure. /. 28, 4 4 85 

And by 24 G. 3. c. 47. %%. 2. If any ſhip ſhall be lupe found at 


anchor or hover- 


found at anchor, or hovering within the limits of any port; ing. 
or within four leagues of the coaſt, and not proceeding on 
her voyage, wind and weather permitting, unleſs in caſe of 
unavoidable neceſſity (of which the Commander ſhall give 
notice to the proper officer), having on board any brandy or 
other ſpirituous liquors, in any veſſel or caſt not containing 
ſixty gallons, (except for the uſe of the ſeamen, not exceed- 


ing two gallons for each) or having on board any wine in 


calks (provided ſuch ſhip having wine on board ſhall not ex- 


ceed ſixty tons burthen), or having on board 6 þ weight of 


tea, or 20 b weight of coffee, or any other goods liable te 


forfeiture 


from Veſiel hovering 
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on proof thereof, ſuch veſſe 


and the perſon in whoſe poſſeſſion or charge they ſhall be 
Cutters, log- 


ters, ſhallups 
aud wherrics. 
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forfeiture; not only all ſuch goods, but alſo the ſhip and tackle, 
ſhall be forfeited. /. 1. 

But in any ſuit for forfeiture evidence may be received to 
ſhew, from the ſmall quantity of the goods, that they were 
on board without the pony of the owner or maſter ; and, 

ſhall not be forfeited, if of more 
than one hundred tons burden. /. 2. | | 

But the goods fo found on board, whether they are there 
with or without the privity of the maſter, ſhall be forfeited, 


found, ſhall forfeit treble value. /. 3. 

And all veſſels belonging in the whole or in part to any 
of his majeſty's ſubjects, called c:ters, luggers, ſhallops, or 
wherries (of what built ſoever), or of any other deſcription, 
whoſe bottoms are clench-work, unleſs they ſhall be ſquare 
rigged, or fitted as ſloops, with ſtanding bowſprits, or the 
length of which ſhall be greater than in the proportion of 
three feet and a half to one foot in breadth; and all ſhips 


belonging as aforeſaid, armed for reſiſtance, which ſhall be 


found within the diſtance aforeſaid, ſhall be forfeited, with 
the goods laden thereon, and all their guns, tackle, and fur- 
niture. /. 4. 

[But by the 25 G. 3. c. 58. Veſſels employed in the pil- 
chard fiſhery, duly licenced, are excepted. ] 


Sloops, ſmacks, And by the 27 G. 3. c. 32. the ſame forfeitures are im- 


ar yawls. 


of ſuch cutter, lugger, ſhallop, wherry, ſloop, ſmack, or 


Limitations of 
boats, &c. by 
28 G. 3. 


poſed on all ſloops, ſmacks, or yawls, having a bowſprit which 
ſhall exceed in length more than two thirds of the length 


yaw], from the- fore part of her ſtem to the aft-ſide of the 
ſtern-poſt aloft, whether the ſame ſhall be a ſtanding or a 
running bowſprit. /. 1. * 

But this ſhall not extend to prevent any ſhip from having 
on board two carriage guns, of the calibre not exceeding 
four pounders, and fall arms not exceeding two muſkets 
for every ten men. 24 G. 3. c. 47. ſeſs. 2. f. 5. 

| 1 the 28 G. 3. c. 34. it is enacted, That after the firſt 
of 
part to any of his majeſty's ſubjects, being upwards of twenty- 
three feet in length, the length whereof is greater than three 
feet and a half to one foot in breadth, found within four 
leagues of the land, or upon land in Great-Britain ; or be- 
ing eighteen feet in length, and under twenty-four feet, 
and the depth of which ſhall be greater than in the pro- 
portion. of one inch and a quarter to every foot in length, 
ſhall be forfeited, and may be ſeized by any officer of ex- 
Ciſe or cuſtoms. /. 10. | 

and 


uguſt 1778, open boats 2 in the whole or in 
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And by the ſame ſtatute, /. 11. open boats belonging as Pa limita- 
aforeſaid,” of twenty-four feet and upwards, the depth of 
= which ſhall be greater than in the proportion of one inch l 
do one foot in length, may be ſeized as aforeſaid, Fe | 
But this ſhall not extend to boats belonging to the navy, Not to extend 
&c. or uſed in inland navigation, or boats duly licenſed, or ie dr dank. 
boats built of tin bars and planks of certain dimenſions. c. 
J. 12. ä . 
11 And by the ſame ſtatute, after reciting that it has been Penalty on de- 


found that maſters of ſhips have wilfully and maliciouſly de- e certitha 
tained certificates granted in purſuance of the 7 &B M. c. 
22. and 26 G. 3. c. 60. it is enacted, That on complaint 
made on oath (by the owner of any veſſel whoſe certificate 
of regiſtry ſhall be ſo detained and refuſed to be delivered up) 
to any neighbouring juſtice, he ſhall by warrant caufe ſuch 
maſter to be brought before him; and if it ſhall appear that 
the ſame is not loſt or miſlaid, but wilfully and maliciouſly 
detained by ſuch maſter, he ſhall on conviction forfeit the 
ſum of 100/; and if not paid within two days after con- 
viction, he ſhall be committed to gaol for any time not ex- 
ceeding twelve months, nor leſs than ſix months, at the diſ- 
cretion of ſuch juſtice. /. 13. | 
And ſuch juſtice is authoriſed and required by warrant to 
cauſe ſearch to be made- for ſuch certificate, and, if found, 
he ſhall cauſe it to be delivered to the owner; and if not 
found, he ſhall certify the ſaid detainer, refuſal, and convic- 
-tion to the perſon who granted the certificate ; who ſhall, 
on the terms and conditions of the ſaid acts being complied 
with, make regiſtry of ſuch veſſel de novo, and grant a cer- 
tificate thereof. /. 14. 1 | 
By the 19 G. 3. c. 69. /. 1. If any foreign ſpirituous Importing ſpi- 
liquors ſhall be imported from any part of Europe, in any 729% liquors | 
= veſſel not containing ſixty gallons at the leaſt, (except only ou es 
for the ule of the ſeamen, not exceeding two gallons each) 
the ſame, together with the ſhip, of whatever burden ſhe 
may be, with all her tackle and furniture, ſhall be forfeited. 
1 And by the 26 G. 3. c. 73. /. 44. No foreign ſpirits ſhall Strength of im 
2 be imported ſtronger than one to nine over hydrometer —— 
proof (except from the ſugar plantations) on forfeiture 1 
thereof, together with the caſks and package, which may 
be ſeized by any officer of the exciſe or cuſtoms. ” 
v Alſo by the 24 G. 3. c. 47. .es 2. Where any wine ſhall Im-orting wine 
7 be imported or brought into Greaz- Britain in any ſhip, veſ- in ſmall veſicl. 
(iel, or boat, of leſs burden than 60 tons, ſuch wine ſhall be 
= forfeited, with the caſks and package, together with the veſ- 
fel, her tackle, and furniture. /. 17. | Ys 
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By the 19 G. 3. c. 69. /. 2. When any tea, coffee, foreign 
ſpirituous liquors, or any other goods whatſoever, are liable 
to forfeiture for being found on board any ſhip coming from 
foreign parts, at anchor, or hovering within the limits of any 
port, or within two leagues of the coaſt, or for having been 
diſcovered to have been within the limits of any port, con- 
trary to any act of parliament then in force, the ſhip, if 
coming from any part of Europe, with her tackle and fur- 


niture, ſhall, be forfeited, provided ſuch ſhip does not exceed 


two hundred tons. | 


And by the fame ſtatute, /. 7. If the officers of cuſtoms 


maſter or other or exciſe ſhall find on board of any ſhip coming from foreign 


perſon having 
charge of the 
ſkip. 


Penalty if the 
maſter ſhall 
conccal, 


parts, within the limits of any part of this kingdom, more 
than one hundred pounds weight of tea, — being an 


Eaſt India ſhip,) or more than an hundred gallons of foreign 


brandy, or other foreign ſpirituous liquors (over and above 
two gallons for every ſeaman) and being in caſks under 
ſixty gallons, the maſter, or other perſon having charge of 
the ſhip, ſhall forfeit 300/. And ſuch officers, or their aſ- 
ſiſtants, may arreſt ſuch maſter or other perſon, and py 
him before a juſtice reſiding near, who ſhall, before ſuc 

Juſtice, enter into a recognizance of Zool. to appear in the 


court of Exchequer within the firſt four days of the next 


term, to any information that may be exhibited againſt him ; 
and the juſtice ſhall tranſmit the recognizance to the king's 
remembrancer in the faid court: and if ſuch perſon ſhall 
refuſe to enter into ſuch recognizance, the juſtice ſhall com- 


mit him to the next county gaol till he ſhall enter into ſuch 


recognizance. 

And by the 26 G. 3. c. 77: J. 9. Such maſter, or perſon 
having the charge of ſuch veſſel, ſhall enter into ſuch a recog- 
nizance of 300/. with one ſufficient ſurety.  - 

And by the 9 G. 2. c. 35. Any officer of the cuſtoms or 
exciſe, (producing his warrant of deputation if required) 
may go on board any coaſting veſſel, and ſearch for prohi- 
bited and uncuſtomed goods; and may continue on board 
during the veſſel's ſtay within the limits of the port ; and 
any perſon obſtructing him ſhall forfeit roo/. /. 29. 

if the maſter ſhall conceal, or ſuffer to be concealed by his 
mate or ſeamen, any foreign ſpirituous liquors exceeding two 

allons for each ſeaman, or tea exceeding fix pounds, or cof- 
2 exceeding nineteen pounds, or ſhall clandeſtinely import, 
or ſuffer to be imported, any ſuch foreign ſpirituous liquors, 


or any other uncuſtomed goods whatſoever, whereby the 


owner becomes liable to any penalties, or the veſſel liable to 


be forfeited; the maſter ſhall forfeit to the owner all his 
. | wages 


CF , . > a. . + * . 3 p 
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wages, and treble the value of ſuch ſpirituous liquors, tea, 
coffee, or other uncuſtomed goods, beſides the penalties to 
which the maſter ſhall be liable by any law now in force ; 
to be recovered of ſuch maſter by the owner, to his own 
uſe. | 8 
And by the ſame ſtatute, if the mates or ſeamen ſhall 
conceal or import any of the ſaid goods, exceeding the quan- 
tities allowed as aforeſaid, they ſhall forfeit to the owner 
their wages, and 10s. for every gallon of ſpirituous liquor, 
and the ſame ſum forevery pound of tea or coffee: and, if in 
time of war, the owner may ſend them for three years to | 
ſerve on board any of his majeſty's ſhips ; if they are not old, 
diſabled or otherwiſe unfit. If in time of peace, and they 
ſhall not pay, and alſo if ſuch perſon diſabled ſhall not pay, 
on conviction, one juſtice may commit them to gaol, for any 
time not exceeding three months, or not leſs than fix weeks. 
But the juſtices may mitigate the penalties under this act, 
but not more than one moiety. 
A printed copy of this act ſhall be fixed and continued on 
ſome conſpicuous part of every Br:ti/h trading veſſel; on 
pain of the maſter forfeiting to the owner 13. a day for every 
omiſſion, to be recovered by warrant under the hand and 
ſeal of one or more juſtices. But no power is given by this 
act to levy the ſame by giſtrelis. ] | | 5 
By the 9 G. 2. c. 35. Upon oath being made before a perſons lurking 
_ juſtice, that any perſon is lurking within five miles of the within five | 
ſea coaſt or any navigable river, and there is a probable m_ of the ſea 
cauſe of ſuſpicion that he waits with intent to be aiding in 


8 running goods, the juſtice may iſſue his warrant to bring 

# him before him; and if he ſhall not give a ſatisfactory ac- 

* count of himſelf, or otherwiſe make it appear that he is not 

"ie concerned in any clandeſtine or unlawful buſineſs, he ſhall 

= ; ; 

0 be committed to the houſe of correction, to be whipped and 

i} kept to hard labour for any time not exceeding one month : j 
my and the commiſſioners of the cuſtoms or exciſe thall cauſe 

V the informer to be rewarded with 20s. for each offender. 


4 fp ; 
But ſhould ſuch perfon deſire time for clearing himſelf, 
he ſhall not be puniſhed by whipping or other correction, 
but committed to the common gaol till he ſhall ſo. do, or till 
5 find ſecurity not to be guilty of any the ſaid offences. 
49. | | 0 
By the 11 C. c. 30. /. 16. N perſon who ſhall harbour, Honcealing run 
keep, or conceal, or ſuffer to be harboured, kept and con- SO. FA 
*%% cealed, any prohibited or run goods liable to pay cuſtoms, ſhall 
'A (whether he ſhall claim any property in them or not) ſorfeit 
4 Vol. Il. (15.) 1 ſuch 


8 
IE by 


— — 


* 
E28 « — . —— 
—— — —ͤ——ũ . —— f n — OO OTOny 
: 

— — 1 * — 


— 


2 * — 2 — 8 — — 
1 — - w 2 avs bk by . 
n ” — — _ — — —— 
4 veg . _ wap > 4 1 9 * LIED _ * * — wo — a ot © whe * 
1 re 4 — 
4 — — — 
» — — — —— — ꝰ— TI" + , —— — of - = 
1 1 — - — — > 
- p *®s .4 * 


— — 


—— 
* 


—— 
44 ———— 
, 


N ; r - — — — — — * 
NY ——— i lunJnm— — 2 —— > 
o 


Exciſe and Cuſtoms. 


ſuch goods, and treble value, to be recovered and mitigated 


I 14 


as by the laws of exciſe, or in the courts at /Yeftmin/ter ; 


half to the king, and half to him who ſhall ſue. 
Buying or recei= By the 8 G. c. 18. Any perſon who ſhall knowingly re- 
„ ceive or buy any run goods, ſhall, on conviction, by confeſ- 
ſion, or oath of one witneſs, before one juſtice, forfeit 2006; 
half to the informer, and half to the poor, by diſtreſs; for 
want of diſtreſs, the oftender to be committed to priſon for 
three months. /. 10. 
Offering to fale And by the 11 C. c. 30. If any perſon ſhall offer to ſale 
run goods, n any prohibited goods, or which have been, or are by him 
— da kan pretended to have been run; ſuch goods, with the package, 
ſhall be forfeited, and may be ſeized by the party to whom 
they are offered to ſale, or by any officer of the cuſton:s or 
- Exciſe. Provided that, if the ſeizure is within the bills of 
mortality, then within twenty-four hours; if elſewhefe with- 
in forty-eight hours, they are put into the king's warehouſe 
near the place of ſeizure, and if it be far diſtant from any 
ſuch warehouſe, then in ſome exciſe-oſſice near. /. 18. 


The perſon offering ſuch goods to ſale, ſhall alſo forfeit | 


treble value. /. 19. | | 
And if they are ſold, they may be ſeized (with the pack- 

age) from the buyer, cither by the ſeller or any ſuch officer. 
520. - 

And the buyer ſhall alſo forfeit treble value. But both 
buyer and ſeller ſhall not be proſecuted for the ſame goods, 
but whichſover of them ſhall firſt proſecute the other, he 
ſhall be diſcharged. If profecution be not commenced in a 
morith, the warehouſekeeper may proſecute. _/. 21. 

Such forfeitures ſhall be recovered and mitigated, as by 


Buyer aud ſel- 
kr. 


the laws of exciſe, or in the courts at //*/{minfler ; half to 


| the king, and half to him who ſhall fue. /. 39. 
Porter carrying By the 9 G. 2. c. 35. Porters, and others, knowingly car- 
* rying run or prohibited goods, and who ſhall be convicted 
9 (on appearance or default) on the oath of one wit- 
neſs, or confeſſion, before one juſtice, ſnall forfeit treble 
value; half to the informer, and half to the poor, to be 
levied by diſtreſs by warrant of ſuch juſtice, and for want 
of diſtreſs to be committed to the houſe of correction, to be 
whipped and kept to hard labour for any time not exceeding 
three months. /. 21. 


Two or more By 9 C. 2. c. 35-/. 13. Two or more perſons in com- 


22 pany, who ſhall be found paſſing within five miles of the ſea- 


horſes, &. Coaſt, or of any navigable river, with one or more horſes, or 
within tive with any cart or carriage, whereon there ſhall be laden more 


mi e than fix pounds of tea, or more than five gallons of ſpiri- 


tuous 


| 


8 
A 
** 
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tuous liquors, not having paid the duties; and not having 4 

permit, or any other foreign goods of more than the value 

of 30]. landed without entry and payment of duties, and = 
ſhall carry any offenſive arms, or wear any diſguiſe; or ſhall OC or dife 
forcibly obſtruct or reſiſt any officer of the cuſtoms or ex- 5 

ciſe in ſeizing or ſecuring any prohibited, uncuſtomed, or 

run goods, or other execution of their office, ſhall be deem- 

ed runners of foreign goods, within the meaning of the act of 

8 G. c. 18. though no proof ſhall be made that ſuch goods 

were run, or had not been entered and paid duty : but the 

proof of ſuch entry and payment, and how they came in 

poſſeſſion of the goods, ſhall lie on ſuch perſons : and every 

perſon who ſhall be convicted of any ſuch offence ſhall be 

guilty of felony, and tranſported for ſeven years. —_— 

And the goods ſo found, together with the weapons, horſes, Gools, weapons 
cattle, carriages, and their furniture, cheſts, bags, caſks, and pe. 1 
other package, ſhall be forfeited. /. 14. „ | 

And any officer or other perſon who ſhall loſe a limb, ot _— _ 
be otherwiſe maimed or dangerouſly wounded by any ſuch ,ungcg, 
offender, or in endeavouring to apprehend him, ſhall on the | 
conviction of ſuch offender be intitled to 50/. beſides any N 
reward he may otherwiſe be intitled to by this act: And Executors, &c. 
ſhould any perſon be killed in endeavouring to apprehend © officers, 
ſuch offender, his executors or adminiftrators ſhall have 500. 

over and above any other reward they may be intitled to by 


this act. /. 15. | | 
Alſo if any perſon ſhall, within three months af er ſuch DiſcoveSing of- 


lIaſt-mentioned offence committed, diſcover to the commiſ.. fenders. 
ſioners of the :uſtoms of exciſe, any offender, ſo as he be 
\ convicted, he ſhall be intitled to a reward of 50/. over and 
above what he may otherwiſe be intitled to by any law. / 16; 

By the fame ſtatute, /. 17. The commiſſioners of the Rewards how 
cuſtoms or exciſe ſhall cauſe the rewards to be paid out of Paid. 
the ſaid revenues, on producing a certificate under the hand 
of the judge of the conviction, or on producing ſuch certifi- 
cate of the perſon being killed. And ſhould any diſpute ariſe 
between the perſons intitled to the award,” ſuch diſpute ſhall 
be adjuſted by the commiſſioners, | Os | | 

By the 8 G. c. 18. it is enacted, That perſons who ſhall Perſons armed 
be paſſing with foreign goods landed without entry, within zd diſguiſed 
twenty miles of the ſea coaſt, if more than five in number, or DN 
armed or diſguiſed, or who ſhall reſiſt the officers of the cuſ- c. 18. 
toms or exciſe in ſeizing run goods, ſhall be guilty of felony, 
and be tranſported for ſevenyears; /. 6: | 

: But if within two months after his offence; and before con- offend:r disco. 

viction, any offender ſhall diſcover his accomplices, ſo that vering accom- 
two or more be convicted, he _ be intitled to a reward PS: 
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: : ſhall alſo be acquitted. /. 7. | 5 

ne gg And any other perſon who ſhall diſcover an offender, in 
: three months after the offence committed, ſo that he be con- 
victed, ſhall have 400. excluſive of what he may be intitled 

to on account of the ſaid run goods. /. 8. | 

Perſons armes By the 19 C. 3. c. 69. If two or more perſons ſhall be 
and diſguiſed found paſting with any horſe, cart, or carriage, whereon ſhall 
carrying run : be laden more than ſix pounds of tea, or more than five gal- 
_ y 19- d. Jons of foreign ſpirituous liquors, not having paid the duty, 
: and not having a permit; and ſhall carry any offenſive arms, 
or wear any diſguiſe when paſſing with ſuch tea or ſpirituous 


perſons acting in their aid, may arreſt the offenders and car- 
ry them before a juſtice, who, if he ſhall ſee cauſe, ſhall com- 
mit them to the next county gaol till the next general quar- 
ter- ſeſſions. And, in ſuch caſe, the officer who ſhall convey 
any ſuch offender before the juſtice, ſhall enter into recog- 


ſioners ſhall order the charges of proſecution to be paid by 
the receiver-general of the cuſfoms or exciſe reſpectively ; 
and the juſtices, at ſuch ſeſſions, ſhall hear and determine 
the offence, If the offender ſhall be convicted, they ſhall, 
in lieu of any puniſhment by any former act, commit him to 
hard labour in the houſe of correction, for any time not ex- 
ceeding three years, nor leſs than one. 9-15 

By the 9 G. 2. c. 35. it is enacted, That upon informa- 
tion on oath before a juſtice, that three or more perſons are 
or have been afſembled, to be aiding in the clandeſtine run- 
ning, landing, or carrying away prohibited and uncuſtomed 


Smugglers riot- 
ouſly aſſem- 
bling. 


| goods, or to reſcue them after ſeizure, and armed with hre- 


arms or other offenſive weapons; he ſhall grant his warrant 
to the conſtables and other peace-officers, requiring them 
to take as many perſons to aſſiſt them as may be thought 
| neceſſary for apprehending ſuch perſons : and, if on exami- 
nation he ſhall ſee cauſe, he may commit them to the next 


—- county gaol, there to remain without bail or mainprize, till 


they are diſcharged by due courſe of law; and ſuch perſons, 
on conviction of their being aſſembled and armed as afore- 


judged guilty of felony, and tranſported for 
ſeven years. /. 10. 5 
Reward for ap- And by the ſame ſtatute, /. 11. The apprehender ſhall, 
preheneing- for every perſon convicted, have a reward of 50/1. immedi- 
ately after conviction and demand made, tendering a certi- 
ficate under the hand of the judge of the conviction, and that 
the offender was taken by he perſon claiming the reward. 


- And 


— 


| — N 


5 


— ws 1 , n 
” ——_— I. ——U— — 
AI iS — 4 
* 
* 


- — 


of 40“. if the value of the run goods ſhall exceed 501. and | 


| liquors; any officer of the cuſtoms or exciſe, or any other 


nizance in 40/. to appear and proſecute, And the commil- 
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And any perſon who ſhall loſe a limb, be maimed or 
dangerouſly wounded, ia apprehending or. endeavouring to 


I apprehend ſuch offender, ſhall, on ſuch conviction, have 
4 300. excluſive of any other reward that he {hall be entitled 
4 to by this act. 114. | 
1 And ſhould any perſon be killed in taking, or endeavour- 
= ing to take ſuch offender ; his executors or adminiſtrators 
4 4 ſhall have a reward of 50. excluſive of any other reward 
7 2 they may be intitled to by this act. Id. | 


If any offender ſhall, ia three months after his offence, 
and before his conviction, diſcover two or more accome 


. plices, to the commiſſioners of the cuſtoms or excite, ſo as 
Y; they are convicted; he ſhall have a reward of 50/. for 
7 | every perſon ſo convicted, and be diſcharged of his offence. 
f . | 


By the 19 G. 2. c. 34. If three or more perſons, armed outlawed not- 
with fire arms or other offenſive weapons, ſhall be aſſem- ous ſmugglers, 
bled to aſſiſt in the exportation of goods prohibited to be armed and dit- 
exported, or in running any prohibited or uncuſtomed * 
goods, or goods liable to pay duties which have not been 
paid, or in relanding goods after drawback, or in reſcuing 
ſuch goods after ſeizure, or in reſcuing any perſon appre- 
hended for any offence made felony by any act relating to 
the cuſtoms or exciſe, or in preventing his being appre- 
> hendcd; or it any perſon ſhall have his face blacked, or 
= wear any diſguiſe, when paſling with ſuch goods; or thall 
> hinder or aſſault any officer in the ſeizing ſuch goods, or 
dangerouſly wound any officer attempting to go on board 
* any veſſel, or ſhoot at or wound him when on board; he 

> {hall be guilty of felony without benefit of clergy. /. 1. | 
And by the ſame ſtatute, /. 2. and the 24 G. 3. c. 47. Offender not 
fe}. 2. f. 12. Perſons charged with any of the ſaid offences furrendering, 
before a juitice, by information on oath of one or more guily of fony, 
credible perſons to be ſubſcribed -by him or them, the juſ- "90" n 
tice ſhall forthwith certify the ſame under his hand and ſeal, on 
and return the information to one of the ſecretaries of ſtate, 
who ſhall lay the ſame before the king in council; who 
may thereon make his order, commanding the offender ta 
ſurrender in forty days after the firſt publication thereof in 
> the Gazette, to the lord chief-juſtice, or any other of the 
? | Juſtices of the King's Bench, or to ſome juſtice of the peace, 
> Who thereon ſhall commit him to gaol, to anſwer the charge 
> againſt him according to due courſe of law: which der 
tne clerks of the privy council ſhall cauſe to be publiſhed in 
the two ſucceſſive Gazettes, and to be tranſmitted to the 
ſheriff where the offence was committed; who ſhall in 
5 75 141 fourteen 
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fourteen days cauſe the ſame to be proclaimed between ten 
in the morning and two in the afternoon, in the market 
places, on the market-days of two market-towns in the 
ſame county, near the place where the offence was com- 
mitted ; and a copy of the order ſhall be affixed on ſome 
public place in the faid towns: and if ſuc": offender ſhall 
not ſurrender purſuant to ſuch order, or eſcope after ſurren- 
_ he ſhall be attainted of felony without benefit of 
clerg | 

And any perſon who ſhall, after the time appointed for 
ſurrender, knowingly harbour ſuch offender, ſhall, on con- 
viction within one year, be guilty of een and tranſported 


for ſeven years. 19 C. 2. c. 34. /. 3. 24 6. 3. c. 47. 


And any perſon who ſhall take or diſcover ſo that he 
may be taken, any perſon ſo advertiſed and not ſurrendering, 
and cauſe him to be brought before a judge of the King's 
Bench, or juſtice of the peace for London or Middleſex 
(who ſhall commit him to Newgate), ſhall receive 500/. 
in one month after execution awarded, from the com- 
miſſioners of the cuſtoms or exciſe reſpectively : and if an 
offender, againſt whom no ſuch order in council ſhall -have 
been made, ſhall himſelf ſo diſcover or apprehend any other 
againſt whom an order hath been made, he ſhall be acquit- 
ted of all his own offences for which no proſecution is then 
commenced, and ſhall alſo be intitled to his ſhare of the 
premium: and if any perſon ſhall be maimed or grievoufly 
wounded in apprehending ſuch offender, he ſhall receive 50/. 
excluſive of ſuch reward as he may have as apprehender : 
and if any perſon ſhall be killed in apprehending, or endea- 
youring to apprehend, his executors or adminittrators ſhall 
receive 1000. fo 10. 

But nothing herein ſhall hinder miniſters of juſtice from 
taking ſuch offender by the ordinary courſe of Jaw ; but if 


ef. 2. ſ. 13. 


he be taken before the expiration of the time limited for his 


ſurrender, no further proceedings thall be had on the order 
made in council, but the offender ſhall be brought to trial 
by due courſe of Jaw. 19 G. 2. c. 34. /. 4. 24 C. 3. c. 47+ 
. 2. /. 14. 

And by the 19 G. 2. c. 34. /. 11. Any offender who 
ſhall, __ the 'order for his ſurrender, diſcover two or 
more of his accomplices, ſo as they be convicted, ſhall re- 
ceiv+2 reward of 501. for each; and be diſcharged of all 


offences for which no proſecution ſhall be then commenced. 


But the ſtatute of 19 G. 2. c. 34. is temporary, and 
doupts have ariſen whether the part relating to the ſurren- 
der 
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by any perſon whatſoever, the offender may be taken be- cuſtoms, ot cx" 


euſtoms or exciſe, made felony * act of parliament, may tried in any 
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der upon proclamation be not expired; becauſe the ſeyeral 
acts which have continued the fame from time to time do 
not continue the whole, but only ſo much thereof as relates 
to the puniſhment of the offenders; and not to the extraor- 
dinary method of apprehending or cauſing them to ſurren- 
der: it is therefore declared and enacted by the 19 C. 3. c. 
69. That all the orders and directions relative to the ſur- 


render, proclaiming, apprehending, harbouring, and puniſh 


ing offenders, were continued and re- enacted by the ſaid ſe- 
veral acts of continuance, and may be lawfully exerciſed and 
uſed accordingly. /. 23. | 8 
And by the 26 G. 3. c. 80. the ſaid act of 19 G. 2. 
c. 34. is continued. | | | 
By the 19 G. 3. c. 69. If any perſon ſhall obſtruct any Obſtructing or 
officer of the cuſtoms or exciſe, in ſeizing uncuſtomed or *Fulking off. 
prohibited goods ; or ſhall reſcue, or attempt to reſcue ſuch 2 55 
goods; or, after ſeizure, ſhall deſtroy or damage any cafks, 
boxes, or package, wherein the ſame ſhall be contained ; 
ſuch officers, or perſons acting in their aid, may arreſt the 
offender, and carry him before a juſtice near the place 
where the offence was committed: and ſuch juſtice, if he 
ſhall ſee cauſe, ſhall commit him till the next general quar- 
ter- ſeſſions; where, if convicted, he ſhall be committed to 
the houſe of correction to hard labour, for any time not ex- 
ceeding three years, nor leſs than one, /. 10, 11, 12, 
If any officer of the navy, cuſtoms, or exciſe, ſhall be op- Obſtructing or 


poſed, obſtructed, or aſſaulted in the execution of his office, aſſaulting otk- 
ccrs in the navy, 


fore a neighbouring juſtice, who may commit him to gaol ciſe. 

till the next general gaol-delivery, or till delivered by due 

courſe of law; and, if he ſha]l be convicted, he ſhall be ſen- 

tenced to hard labour on the river Thames far three years. 

But if the offence falls within the proviſions of 19 G. 3. 

6. 69. ſuch juſtice may commit the offender to gaol till the 

next quarter- ſeſſions, to be tried and puniſhed as by that act 4 

directed. 24 G. 3. c. 47. . 2. /. 15, 16, ' 
By the ſame ſtatute, /. 19. If any perſon ſhall be taken Pail. | 

before a juſtice of the peace, for what is deemed a mi/de- 

meanor by this act, he ſhall not be admitted to bail, without 

entering into recognizance with two ſufficient ſureties, 

himſelf in 200/, = ſuch ſureties in 100/, each, to appear 

at the next general gaol-delivery, and anſwer to any indict- 

ment that may be found againſt him; which recognizance 

ihall be forthwith tranſmitted to the clerk of aſſize. 
By the 19 G. 2. c. 34. / 5. Offences relating to the pelontes way be 


be count. 


* 2 — 2 — * 
— — U — 4 — — — 
— — — 


- — 
— 6-2” . a — 
— — — — * 


— 


—— 


% 


120 Exciſe and Cuſtoms. 


be tried in any county; but the attainder ſhall pot work 
corraption of blocd, loſs of dower, or forfeiture of lands. 
Dangerouſly By the 13 and 14 C. 2. c. 11. If any officer or officers 
— an off. of the cuſtoms ſhall be, by any perſon armed with a club 
: or any manner of weapon, forcibly hindered, affronted, 
abuſed, beaten- or wounded, to the hazard of their lives, 
either on board any ſhip, or on the land or water, in execu- 
tion of their office; every perſon ſo abuſing any ſuch officer, 
or his deputy, or any who ſhall act in his aid or aſfiſtance, 
ſhall, by the next juſtice, or other magiſtrate, be committed 
to priſon till the next quarter- ſeſſions: and the ſaid ſeſſions 
ſhall puniſh him by fine, not excecding 100/. and the of- 
fender ſhall remain in priſon till he be diſcharged by order 
of the Exchequer, both of the fine and of-the impriſonment, 
or diſcoyer the perſon who ſet him on work. /. 6. | 
Officer may op- By the 9 C. 2. c. 35. If any perſon, paſſing in a public 


* force wit 


and avowed manner, with prohibited or uncuſtomed goods, 
orce, and be 


protected. and armed with piſtols, guns, cutlaſſes, or other offenſive 
weapons, ſhall moleſt or reſiſt the officers of the cuſtoms 

or exciſe, endeavouring to ſeize the fame, by beating, 

maiming, or wounding them, or any perſon aiding or athit- 

ing them, they may oppoſe force with force, And if any 

erſon ſo reſiſting the officers ſhall be wounded, maimed or 

killed ; ſuch officers, or perſons in their defence, may 

plead the general iſſue, and give this act and the ſpecial 


matter in evidence; and all juſtices, and others, before 


whom they ſhall be brought, ſhall admit them to bail, 


7. 35: 


| Oppoſed on And by the fame ſtatute, /. 28. If any officer of the cuſ- 


board Tra" toms or exciſe, being on board any ſhip, be forcibly hin- 
portatien- 4 


dered, wounded, or beaten, in the execution of his office, 
either by day or night, the offender ſhall be tranſported 
for (even years. | 
Hiadered. c. Allo by the 6 G. c. 21, it is enacted, That, if any offi- 
. cer of the cuſtoms be forcibly hindered, wounded, or 
taclien. beaten, in the execution of his office, by perſons armed 
with any manner of weapon, tumultuouſly aſſembled by 
day or night, to the number of eight or more; the offen- 
ders ſhall be tranſported for a term not exceeding ſeven 
years, /. 34, 35. 1 | 
Diſcovering e- Any oftender who ſhall, in two months aſter his offence, 
compuces and before conviction, diſcover his accomplices ſo that 
they may be convicted, ſhall have a reward of 40/. for each, 
and be acquitted. /. 36. 


Other perſon. And any other perſon, who ſhall in three months diſ- 
diicovet᷑t· g cover any oftender ſo as he be convicted, ſhall have 40!/, 
| excluſive 
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caſhier of the cuſtoms, on producing the judge's certificate. 
J. 38. 
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excluſive of any other reward on account of the run goods. 
" VIE 


The ſaid rewards to be paid by the receiver-general, or p, whom paid. 


By the 19 C. 2. c. 34. If any officer or other perſon, Hundred to be 


employed in ſeizing any goods forfeited for being prohibited anſwerable for 
or uncuſtomed, or for not having paid duty, or by virtue of the damages, 


any law to prevent the exportation of goods, or in endea- 
vouring to apprehend offenders againſt this act, ſhall be 
beaten or killed, or the goods ſeized be reſcued ; the hun- 
dred ſhall anſwer damages, and alſo pay 100/. to the ex- 
ecutors or adminiſtrators of ſuch perſon killed; ſo as the 
ſum for beating docs not exceed 40/, nor for the loſs of 
goods 200/. to be recovered and levied as in cales of rob- 
bery by the 8 C. 2. | 


But by the ſame ſtatute, /. 7. No perſon ſhall recover RE 
damages for ſuch beating or lots of goods, unleſs he ſhall — 


give notice in four days to two inhabitants near, and in 
eight days make oath before a juſtice, whether he knew any 
of the perſons concerned; yas; if he did, he ſhall be bound 
over to proſecute; and unleſs, beſides the ſaid notice and 
recognizance, he ſhall give ſuch notice, and enter into ſuch 
recognizance as perſons robbed by the 8 G. 2. are directed 
to give. | Ze 

If the offender be convicted within ſix months, the hun- 
dre d ſhall not be liable. /. 8. 


And the action againſt the hundred muſt be commenced 


within the years: /. . 


By the 24 C. 3. c. 47. fel. 2. ſ. 35. Several regula- 


tions made for the more eifeCtual preventing vexations ſuits 
againſt the officers of exciſe and their aſſiſtants, by the 23 
6.3. c. 70. are alſo extended to the officers of the cuſtoms, 


* 


and their aſſiſtants. | 

By the 19 G. 3. c. 69, it is enacted, That if any officer 
of the cuſtoms or exciſe ſhall not uſe his beſt endeavours 
to ſeize any tea, coffee, or foreign ſpirituous liquors, or ta 
ſtop, detain, and carry before one or more juſtices any of- 


Regulations of 
23 G. 3. c. 70. 
extended to of- 
ficers of the cuſ- 


toms. 


Officers neglect- 
ing their duty 


how puniſhed. 


fender; one juſtice reſiding near the place where ſuch of- 


ficer ſhall make default, on complaint thereof made to him 
within three months after ſuch default, may examine into 
the truth of ſuch complaint : and if it ſhall appear to ſuch 
Juſtice that there is a reaſonable ground for ſuch complaint, 


he ſhall tranſmit the complaint, with the examinations taken 


before him thereon, to the commiſſioners of the cuſtoms or 
Fxcile reſpectively ; who ſhall, by any means that to them 
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Excile in general. 
ſhall ſeem meet, examine into the truth of the premiſſes. 


And if they ſhall think fit, on the ground thereof, to diſmiſs 
the officer from his majeſty's ſervice, he ſhall be rendered 


| incapable of executing any office in the cuſtoms or exciſe 


for the, future. But no perſon ſhall be compelled to go 
above five miles from his uſual place of abode to be ex- 
amined before any juſtice, upon any complaint made to him 


as aforclaid, /. 32. 
| II. Laos of Exciſe in general. 


Traders ſubject We ſhall begin this title with the late regulation of ſcales 


to the excite and weights; for if they are not juſt, a great diminution 
3 may be occaſioned in the revenue : the 28 CG. 3. c. 37. 
and weights. ſtates, That whereas by ſeveral acts, traders ſubject to the 
ſurvey of the exciſe officers are required to keep juſt ſcales 
and weights, under the penalty of 100/; it therefore enacts, 
TT hat all ſuch traders as ſhall, in weighing their ſtocks, make 
uſe of any falſe, unjuſt, or inſufficient ſcales or weights, 


with intent to defraud his majeſty of the duties, ſhall forfeit 


the ſame, which may be ſeized by any officer of exciſe. 


. 

Mead office, E. By the 12 C. 2. c. 24. J 46. and the 5 V. c. 20. /. 16. 
commiſſioners, One principal head office of excife ſhall be kept in London, 
in Londen. or within ten miles thereof, to which all other offices in the 
| kingdom ſhall be ſubordinate and accountable ; which faid 

head office ſhall be managed by ſuch commiſſioners as the 

| king ſhall appoint. 

gubcommiſ- And all places within the bills of mortality ſhall be under 


Banca, and the immediate care and management of ſuch head office; 
ether officers, 


inted 7 
x bing, * commiſſioners, and other officers ſhal] be appointed by the 


king in other places, as he ſhall think fit. 12 C. 2. c. 24. 
7. 48 % . 


At what hours And by the 23 G. 2. c. 26. The exciſe-office in all 


to be kept open. places wherever it ſhall be appointed ſhall be kept open 
from eight in the morning till two in the afternoon. /. 12. 


Office in market By the 15 C. 2. c. 11, The commiſſioners or ſubcom- 


tewns. miſſioners ſhall appoint under their hands and ſeals, ſuch 
| . perſons as they ſhall think needful in each market town, ta 
be there upon every market day, in ſome publick place, for 
receiving entries and duties, and performing all other 
things reſpecting the revenue of exciſe : and if ſuch office 
ſhall not be ſo kept in each market town the commiſ- 
;-oners or others neglecting or refuſing, ſhall for every 
| . 


and ſuch and fo many ſubordinate commiſſioners, and ſub- 
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together with the oath following: | 


Erciſe in gentral. 


to ſuch market town to make bis entry or payment, and 
tender the ſame, and be able to prove ſuch tender by oath 
of one witneſs, ſhall not be liable to any penalty for ſuch 
weekly or monthly entries or payments as ſhould have 
been made or paid on ſucli market day. /. 10. ON 
England and ales (excluſive of the bills of mortalit 


market day forfeit 10%. And any perſon who ſhall come 
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* ) ColleQions dif. 


is divided into about fifty celleclions; ſome of which arc trids, and * * 
called by names of particular counties; others by the diviſions, 


names of great towns, where one county 1s divided into 
ſeveral collections, or where a collection comprehends the 
contiguous parts of ſeyeral counties: every collection is 


ſubdivided into riet within each of which there is a 
ſuperviſor ;. and each diſtrict is parcelled into out-rides and 
'fort-walks, within each of which there is a gauger or ſur- 


veying officer. Gilb. Exch. Append. 


The commiſſioners or ſubcommiſſioners, in their reſ- Gaugers, 


pective circuits and diviſions, ſhall conſtitute and appoint, 


under their hands and ſeals, ſuch and ſo many gaugers as 
they ſhall find needful. 12 C. 2. c. 24. /. 33. 

No perſon ſhall be capable of undertaking any office re- 
lating to the exciſe, till he ſhall before two juſtices in the 
county where his employment ſhall be, or before à baron of 
the Exchequer, take the oaths of allegiance and ſupremaey, 


« You (hall ſwear to execute the office of 
« faithfully, without favour or affection, and ſhall from time 
ce to time true account make and deliver to ſuch perſon or 
E perſons as his majeſty ſhall appoint to receive the ſame, 
cc and ſhall take no fee or reward for the execution of the 
ce fajd office, from any other perſon than from his majeſty or 


« thoſe whom his majeſty ſhall appoint in that behalf.“ "1 2 


C. 2. c. 24. f. 47. ä 
And by the fame ſtatute, /. 48. The juſtices ſhall certify 


the taking of ſuch oath to the next quarter-ſeflions, there 


to be recorded. 


And the officer ſhall enter a certificate. thereof with the 


auditor of the exciſe: and any perſon who ſhall act before 
he has taken the ſaid oaths, and entered his certificate with 


the auditor, ſhall forfeit 504. a month, 1 5 C. 2. c. 11. 


fe 27. 


_ 
- 


And within ſix months after his admiſſion to the office, 
he ſhall take the oaths and ſubſcribe the declaration againſt 
tranſubſtantiation, at the quarter- ſeſſions; in like manner az 
other perſons admitted to offices, eg > 


truly and Officer's oath. 
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excilc laws. 


foners or any 


three oſ them. 


By the commiſ- 


Exciſe in general. 


Penalties by the, The 24 C. 2. c. 40. contains a general clauſe, which 


has a controlling influence on all other acts, and ſhould 
therefore be particularly noticed. It is as follows: “ All 
fines, penalties, and forfeitures, impoſed by this or any 
other act relating to the duties of exciſe, or other duties 
under the management of the commiſſioners of exciſe, ſhall 
be ſued for, levied, recovered, or mitigated by ſuch ways 
and means as any fine, penalty, or forfeiture, is or may be 
recovered or mitigated by any law or laws of exciſe, or in 
the courts at Heminſter, and ſhall be half to the king, and 
half to him who ſhall inform or ſue.“ /. 33. 

« If it be within the limits of the chief office in London, the 
offences ſhall be determined by the commiſſioners (or any 
three of them, 1G. 2. fl. 2. c. 16. /. 4, 5.) or, in caſe of 


appeals, by the commiſſioners of appeals ; in all other places 


offences ſhall be heard and determined by any two or more 
juſiices reſiding near the place where ſuch forfeitures ſhall 
be made, or offence committed: and in caſe of neglect or 
refuſal of ſuch juſtices, for fourteen days next after com- 
plaint made, ard notice thereof given to the offender ; then 
the ſub- commiſſioners may hear and determine the ſame : 
and if the party ſhall find himſelf: aggrieved by the judg- 
ment of the ſaid ſub-commiſſioners, he may appeal to the 
next quarter- ſeſſions, whoſe judgment therein ſhall be final: 
which ſaid commiſſioners for appeals, and chief commiſ- 
ſioners for exiſe, and all juſtices of the peace, and ſub- com- 
miſſioners aforeſaid, are required, upon any complaint or in- 
fermation exhibited and brought, of any ſuch forfeiture 
made or offence committed, to ſummon the party accuſed, 
and upon his appearance or contempt to proceed to the 
examination of the fact, and on due proof made thereof, by 


the voluntary confeſhon of the part: or the oath of one cre» 


dible witneſs, to give judgment or ſentence, and to iſſue 
warrants under their hands for levying the ſame on the goods 
and Chattels of the offender, and to cauſe ſale to be made 
thereof, if not redeemed in fourteen days; and for want of 
ſufficient diſtreſs, to impriſon the party offending till ſatiſ- 
faction be made. 12 C. 2. c. 24. / 45. 
Where the act ſays, that any two or more juſtices ręſiding 
near the place where the forfeiture ſhall be made or the 
oftence committed, ſhall hear and determine the matter, it 
does not intend that the juſtices of a county at large, 
dwelling near to a town corporate, which has juſtices of its 
own, and an excluſive charter, ſhall have power to interfere 
with regard to offences committed within ſuch town-corpo+ 
rate; but only to veſt the Juriſdiction in juſtices of coun- 


ties, 
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ties, cities, and places, with reſpect to their local juriſdic+ | 


tions within ſuch places. T. 14 G. 2. Talbot and Hubble, 
Str. 1154. g | 


information be exhibited in writing 3 but, if it is a verbal writing. 
information, the juſtices ſhould make a record thereof, and 
of the time and place when and where exhibited : but to 
fave the juſtices that trouble, it is uſual for the informer to 
prepare his information in writing ; and, by way of preface 
thereto, to make a memorandum of the time and place of 
the laying ſuch information, leaving blanks for the names 
of the juſtices, and the day, month, year, and place when 
and where laid ; and when thoſe blanks are filled up by the 
direction or conſent of the juſtices, it becomes a record 
made by them. Shaw. Exc. 1 
Though by the fame ſtatute it is mentioned, that the 
Warrant ſhall be under the hands of the juſtices, yet as it is 
generally implied in all warrants, that they are both under 
Hand and ſcal, it is ſafe at leaſt, if not abſolutely neceſſary, 
that this warrant be both Agned and ſealed. 


where the offender ſhall remove out of the juriſdiction, it.z;a;,,. 
js enacted by the 18 G. 2. c. 26. / 13. and 5 G. 3. c. 43. 

0 . 26. that the commiſſioners and juſtices reſpectively, with- 
in whoſe juriſdiction any perſon charged by any act concern 
ing the duties of exciſe, or any other duties under the ma- 
nagement of the commiſſioners of exciſe, or who has com- 
90 mitted any offence againſt any of the ſaid acts, ſhall be 
found, may ſummon, hear, adjudge, and determine, and 
2 iſſue any proceſs or warrant, in the ſame manner as before 
they might have done in caſe of ſuch offences committed 
within their juriſdiction ; and if they ſhall, upon any judg- . 
ment given by them, iſſue a warrant of diſtreſs, and the 
perſon authorized to execute the warrant ſhall make a re- 
turn thereto that no ſufficient diſtreſs can be found, it ſhall 
be lawful for the ſaid commiſſioners and juſtices reſpective- 
, within whoſe juriſdiction the party ſhall at any time be 
found, againſt whom ſuch warrant ſhall have been iſſued, 
upon producing to them ſuch warrant, and return thereof, 
to commit ſuch offender to the next county-gaol till ſatiſ- 
I faction be made. 
be fame ſtatute of 12 C. 2. c. 24. ſays, that the juſtices 


4 


; 3 may cauſe ſale thereof to be made, if not redeemed in four- 
teen days; but, by the 27 C. 2. c. 20. the juſtices may not 
N order 


The ſtatute of 12 C. 2. c. 24. ſays, Upon any complaint or Information 


Then an. : d not be 
information exhibited, Hence it is not neceſſary that the meet > 


And though that act only ſays that the judgment may be Offender re- 


® levied on the goods and chattels of the offender ; yet, moving into, - 
5 another juri⸗ 


h Exciſe in general. 
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order the diſtreſs to be detained more than eight days, nor i 
leſs than four. —_— 
By the 7 8. c. 30. The commiſſioners and juſtices * 
Summoning of the peace may ſummon witnelles to appear before them it 


witneſſes to ag at a certain day, time, and place, to be inſerted in ſuch 
ova ſummons, and to give evidence; and if they ſhall neglece 
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Oſñ̃cer on trial 
need not pro- 
duce his com- 


prooſ to lie on 
the owner. 


or refuſe to appear, or. if upon appearance any perſon ſhall 
refuſe to give evidence, he ſhall forfeit 10/. /. 24. 

And by the 32 G. 2. c. 17. a ſummons left at the houſe 
or uſual place of reſidence, or with the wife, child, or menial 
ſervant of the perfon accuſed, ſhall be as effectual as if deli- 
vered to the perſon himſelf. /. x. 

And in all caſes relating to the exciſe, (except where par- 
ticular proviſions are made for ſummoning offenders, or for 
condemning of ſeizures made from perſons unknown), the 
leaving ſuch ſummons at the houſe, work-houſe, ſhop, cel- 
lar, vault, or uſual place of reſidence of ſuch perſon, direct- 
ed to him by his right or aſſumed name, ſhall be as effectual 
as if delivered to him in perſon, and as if directed to him by 


* 


his proper name. /. 2. | 
If upon trial any queſtion ſhall ariſe concerning the keep- 
ing of any office of exciſe, or concerning any perſon's being 


an officer, proof ſhall be admitted of the actual keeping of 


ſuch office, or of ſuch perſon's actually exerciſing ſuch of- 
fice, without proving or producing the commiſſion. 6 G. c. 
21. /. 24. II G. c. /. 32. 

By 6 CG. c. 21. / 41. and 12 G. c. 28. /. 8. If on trial any 
diſpute ſhall ariſe, whether the exciſe or other inland duties 
ſhall have been paid for any foreign goods ſeized, the proof 
ſhall lie on the owner and not on the officer. 

And by 23 G. 3. c. 70. If any goods liable to duties of 
exciſe or inland duties ſhall be ſeized, or if any action ſhall 
be brought by the owner or claimer of any ſuch goods againſt 
any officer of exciſe or his aſiſtant, proof of payment of the 
duties ſhall lie upon the owner or claimer, and not on the 
perſon who ſeized the goods, or againſt whom the action 
ſhall be brought. /. 35. | 

But in the caſe of Salamon and Gordon; on an action 
for treſpaſs, It was ſtated that the defendants were cuſtom- 
houſe officers, and ſeized the goods, under a ſuſpicion of 
their not having paid the duties. The defendants admit- 


ted theſe facts; but inſiſted that, under the ſtatutes, the _ 


onus proband! that theſe goods had paid duty lay upon the 
aintiff ; in default of which the ſeizure was juſtifiable, 


Judge Black/tone, before whom it was tried, was of a dif- 


ferent opinion, and thought the defendant, in an adin of 


and the 


treſpaſs, muſt ſhew the goods were forfeited : 
Is plaintiff 
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plaintiff recovered a verdict, The proviſions in the ſtatute 
related not to actions of treſpaſs, but only to proſecutions 
in the Exchequer. Of this opinion was the court, and a 
rule for a new trial was diſcharged. * Bach. Rep. 

Alſo in the caſe of Henſhaw and Pleaſance, before 
Blackſtone, juſtice, an action was brought againſt certain 
officers of exciſe for ſeizing a quantity of ſoap, ſuppoſed to 
be irregularly lodged and concealed. The commiſſioners 
had even convicted the plaintiff in the penalty of 100/. 

which they mitigated to 40s.) beſides the forfeiture of the 
= The jury found a verdict for the plaintiff. It was 


'Z moved for a new trial, upon the ſuppoſed miſdirection of the 

1 judge. But by De Grey, chief-juſtice, and the other two 

| Juſtices : The judge's direction was right: a condemnation 

of goods in the Exchequer is concluſive evidence againſt * 
all the world: but the reaſons and authorities relied on in 
all the caſes extend only to that court, being the king's ſu- 
preme court of revenue, and not to the inferior juriſdictions 
of the boards of exciſe and cuſſoms. With reſpect to the 
other point, it was expreſsly determined in the caſe of Sala- 

mon and Gordon, and we have no reaſon to alter the opinion 

then given. The rule for a new trial was therefore diſ- 
charged. Black/t. Rep. 11TÞ4. | . | | 

By the 12 G. c. 28. One or more juſtices may adminiſ- Sworn vahuers, 

ter an oath to any perſon ſkilled in the value of goods, | 
veſſels, or carriages, mentioned to have been ſeized in any 
information exhibited before the juſtices, to view the fame, 

and make retutn of the ſpecies, quantity, and value; and 
after condemnation, ſuch goods ſhall be fold where the com- 
miſſioners ſhall think proper. /. 16. e 

By the 19 C. 2. c. 34. / 5. Offences relating to the 

exciſe made felony by any act, may be tried in any county. 

Ide juſtices of the peace, commiſſioners, or ſub- com- Mitigation, 
miſhoners, reſpectively, where they ſhall ſee cauſe, may mi- 

gate, compound, or leſſen the forfeiture, penalty, or fine, 
ſo as the ſame be not made leſs than double the value of 
the duty of exciſe which ought to have been paid, beſides 
the reaſonable coſts and charges of ſuch officers, or others, 
as were employed therein, to be to them allowed by the ſaid 
= juſtices. 12 C. 2. c. 24. /. 46. 
It is not neceſſary in the mitigation, to mention or diſ- 
> tinguiſh ſo much for the offence, and ſo much for the 
charges; but, after the juſtices have agreed what ſums to 
allow for the charges, the beſt way will be to add thoſe 

= two ſums together, and make their mitigation to ſuch 
* tum, as both when added together ſhall amount to. In 


all 
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all caſes it is wrong to inſert in judgments more words or 


_ particulars than are neceſſary ; and it is more particularly 


Alchouſe-keep- 


ers harbouring 


ſo in theſe caſes, becauſe the mentioning ſuch unneceſlary 
particulars may create cavils and diſputes. Shaw. Exc. 
There is no appeal directed in the ſtatute of 12 C. 2. 
c. 24. from judgments given by the juſtices ; for where- 
as it is enacted in the ſaid ſtatute, that if the party find him- 


felf aggrieved by the judgment given by the ſub-commiſſioners, 


Be may appeal to the next quarter-ſeſſtons, theſe words, not 
being general, or ſuch as may be applied equally, as well to 
the judgments given by the juſtices, as to judgments given 


by ſubcommiſſioners, _ muſt be underſtood. as limited 


and reſtrained to ſuch judgments only as are given by ſub- 
commiſſioners, in whom the parliament (it ſeems) did not fo 


entirely confide as in the juſtices, but have made the afore- 


mentioned diſtinction between the judgment of the one 
and of the other, which muſt be obſerved and purſued ; 
and therefore, generally, there lies no appeal to the quar- 
ter- ſeſſions from the judgment given by the juſtices, in 
matters relating to the exciſe. Shaw. Exc. 1 

But in ſome particular inſtances, ſuch power is given by 
ſubſequent ſtatutes, which will be mentioned under the dif- 


ferent branches of exciſe. 
the 15 C. 2. c. 11. No appeal in any cauſe of exciſe 


ſhall be admitted, till the appellant has depoſited the ſingle 


duty with the commiſſioners or ſub-commiſſioners, and 


given ſecurity to the commiſſioners of appeal, or juſtices, 


where the cauſe is to be finally adjudged, for ſuch forfeiture 
as was adjudged againſt him; and if upon appeal the judg- 
ment be reverſed, they ſhall reſtore the duty ſo depoſited, 
or ſo much thereof as ſhall be adjudged on the appeal, and 
the party originally proſecuting ſhall day double coſts ; but 
if the judgment be affirmed, the party appealing ſhall pay 
the like colts to the commiſſioners. /. 19. 

And by the ſame ſtatute, /. 22. all difterences and appeals 
about the exciſe, ſhall be heard in the proper county, and 


not elſewhere. 
And appeals in London, and the limits thereof, ſhall be 


within two months after judgment, and notice given or 


left at the dwelling-houſe of the party; in all other places 


in four months, and not otherwiſe. J. 26. 
By the 9 G. 2. c. 35. If any alehouſe-keeper ſhall har- 


bour an abſconded perſon, againſt whom a proceſs of arreſt | 


has iſſued, for any offence againſt the laws of exciſe or 


cuſtoms, after ſix days notice of ſuch abſcunding in two ſuc- 


ceſſive Gazettes, and writing fixed on the door of the pariſh 
| church 
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church where he laſt dwelt, he ſhall forfeit 1007. and have 
no licence for the future. ſ. 30,31, | 


And by the 11 G. c. 30. If wy rſon ſhall conceal, or Concealing 
1a 


Aki goods liable to 
e to the duties of ex- — | 


all (whether he claims any in- 
tereſt in them or not) forfeit ſuch goods, and treble value. 


ſuffer to be concealed, any . 
Ciſe, and inland duties, he 


J. 16. 


n t If any trader ſubject to the ſur. Uſing art to de 


ſe on of- 


129 


2 of any officer of exciſe, and who is required to keep ceive and im- 
ju 


ſcales and weights, ſhall, before or after, or in weighing — 


his ſtock, put any other ſubſtance into the commodity 
to be weighed, whereby ſuch officer may be hindered from 
taking a juſt account thereof, or ſhall forcibly obſtruct, or 
by any art, device, or contrivance, prevent or impede fuch 
officer, in taking ſuch account, he ſhall forfeit 1007. /. 8. 


By the 23 G. 3. c. 70. For preventing vexatious ſuits Actions brou 
againſt the officers of exciſe and their affiſtants, if any in- a 
formation or ſuit be commenced or brought to trial, on ac- 

5 þ | there ſhall a 
©. count of the ſeizure of any goods, or of any veſſel, boat, pear a proba 


gainſt the 


cers, where 


2 
Y 


horſe or other cattle, cart, or carriage, wherein a verdict caulc of ſcixure. 


ſhall be found for the claimer thereof, and it ſhall appear to 
the judge that there was a probable cauſe of ſeizure, he ſhall 


certify the ſame upon the record; and in ſuch caſe the 


claimant ſhall not be intitled to any coſts of ſuit, not ſhall 


the perſon who ſeized the ſame be liable to any action, in- 


dictment, ſuit, or proſecution on account of ſuch ſeizure : 
and if any action, indictment, or proſecution ſhall be com- 


menced and brought to trial againſt any perſon on account 


of ſuch ſeizure, wherein a verdict ſhall be given againſt the 
defendant, and the judge ſhall certify on the record that 
there was a probable cauſe of ſeizure, the plaintiff, beſides 
the thing ſo ſeized, or the value thereof, ſhall not be intitled 


to above 24. damages, nor to any coſts of ſuit, nor ſhall the 


defendant be fined above 15. 
And by the ſame ſtatute, 


29. | 
Fa 30. no writ ſhall be ſued out A month's no- 


„ee. nor a copy of any proceſs ferved upon any officer tice to be given 
0 


exciſe or his affiſtant, for any thing done in the execution 
of his office, till one calendar month's notice in writing ſhall 
have been delivered to him ot left at his uſual place of abode, 


by the attorney of agent for the party who intends to bring 


the action; in which notice ſhall be clearly and explicit! 
contained the cauſe of action, the name hd lace of ab 


of the perſon who is to bring ſuch action, and the name and 
place of abode of the ſaid attorney or agent: and à fee of 
208. and no more ſhall be paid for the preparing and ſerving 
act” notite;” = 031 8 | 22958 


E. (45. 1 | And 


of an intended 


During which 
the officer may 
tender ameuds. 
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* 


Permit for re- 
moving exciſe- 


able goods. 


Conſtable to be 


alliſting. 


tained in the notice. | | A 

If the officer ſhall negle& to tender amends, or ſhall have 
tendercd inſufficient amends before the action brought, he 
may, by leave of the court, at any time before iſſue joined, 
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And the officer may, at any time within ſuch calendar 
month, tender amends to the party E or to his 
agent or attorney; and if not accepted, he may plead ſuch 
tender in bar of the action, together with the plea of Not 


Guilty, and any other plea with leave of the court: and if 


upon iſlue joined, the jury ſhall find the tender to have been 


ſufficient, they ſhall give a verdict for the defendant; and in 


ſuch caſe, or if the plaintiff ſhall become nonſuited, or diſ- 
continue his action, or judgment ſhall be given for the de- 
fendant upon demurrer, the defendant ſhall be intitied to 


the like coſts as if he had pleaded the general iflue only; 


and if the jury find that no amends or not ſufficient were 
tendered, and alſo againſt the defendant'ori ſuch other pleas, 
they ſhall give a verdict for the plaintiff, and ſuch damages 
as they ſhall think proper, with coſts of ſuit. /. 31. 
And the plaintiff ſhall not be permitted to produce any 
evidence of the af action, but ſuch as ſhall be con- 
32. | 


pay into court what ſum he ſhall ſee fit. /. 33. 

Any action againſt any officer of exciſe or his aſſiſtant, 
for any thing done in the execution of his office, ſhall be 
brought within three months after the cauſe of action ſhall 
ariſe, and ſhall be laid in the proper county; and the de- 
fendant may plead the general iſſue, and give the ſpecial 
matter in evidence; and if the plaintiff ſhall be nonſuited, 
or diſcontinue, or if upon a verdi& or demurrer judgment 
ſhall be given againſt him, the defendant ſhall recover treble 
coſts. /. 34. Sy, 

By the 21 G. 3. c. 55. The officers, in their permits for 
removing exciſeable goods, ſhall not only expreſs the time 
for which they ſhall be in force for removing ſuch goods, 
but alſo the time within which they ſhall be received into 
ſtock by the perſon to whom they are ſent : and if they are 
net removed within the time limited (except in caſe of un- 


avoidable accident), or in default of ſuch removing, if the 


2 ſhall not be returned to the officer who granted the 
e, the perſon procuring the permit ſhall forfeit treble 
value of the goods ; and, if not received into ſtock within 
the time limited, by the perſon to whom they were permit- 
ted to be ſent, they ſhall be deemed as goods removed with- 
out a permit. ./. 27, 28,  _ 1 
By the 11 G. c. 30. If, on requeſt made by any officer 
of exciſe, to a conſtable to go with him, and be N 
| | 0 
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for any matter relating to the exciſe, on pain of 10/. 15 C. 2. we. 


4 
4 
y 
! 


capable of holding any office in the revenue, and alſo for- 
feit 50l. 12 G. c. 28. / 7. 


3 
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the doing of any thing, where his preſence ſhall be neceſ- 


Þ fary by any ſtatute, he ſhall neglect or refuſe, or ſhall not 


- s * y 
7 NF 
'% q . 


with him, and be preſent at the doing thereof, he ſhall 


mM Porfeit 20h: ſo 31. 


y che 6 G./c. ar. Any perſon who ſhall oppoſe, moleſt, Obtruding 


*X hinder, or obſtruct any officer of exciſe, in the execution of der. 


the powers given him by any act relating to the duties of 
= exciſe, ſhall forfeit 10/. /. 7. Ay | e 
Any officer of the exciſe or cuſtoms who ſhall deal in Officer not to 


Z N coffee, tea, brandy, or other exciſeable liquors, ſhall be in- be a dealer. 4 


No ſworn gauger, or other officer, ſhall take any bribe, Officer taking a 


And a further penalty upon ſuch officer is inflicted in 


10 


many inſtances under the different articles of exciſe. 


1 
covering arrears and penaltics then incurred; and alſo ex- 


Ik any perſon liable to the duties of exciſe, or any duties ofcringa bribe. 
under the management of the commiſſioners of exciſe, ſhall 


3 give or offer to any officer of the ſaid duties any bribe, gra- 
tuity, or reward, to induce him to omit his duty, or to do 


contrary to it, he ſhall „ 11 G.. 30. fo 40 | 
By the 5 M. c. 20. No collector, ſuperviſor, gauger, or Officer not to 
other perſon concerned in charging, collecting, levying, or-interfere in 
3 ing the duties of exciſe, or rt thereof, mall d prongs 
managing the duties of exciſe, or any part tnereor, y 

word, meſſage, or writing, or in any other manner, en- 
dieavour to perſuade any elector to give, or diſſuade any 
eelector from giving, his vote for the choice of a member of 


parliament, on pain of 100/; half to the poor, and half to 


bim who ſhall ſue in the courts at Me minſter; and he ſhall . 
be alſo incapable of holding any office of truſt under the 


* 


IS 


* 


1 V. The ſeveral Particulars under the . 


3 e the Commiſſioners of the Cuſtoms and Exciſe. _ © 
1 By the 27 G. 3. c. 13. it is enacted, Thi after the roth R 
of May 1787, all duties, allowances, bounties, and drawbicks exctc due 


3 2 exciſe, or other duties under the management of the 
- commiſſioners of exciſe, granted by any act or acts then in 
; Force, and the additional impoſts charged on the product 
and amount of the ſaid duties ſhall 'ceaſe :- except in re- Ereeptionse 


4 Fept the duties upon malt, mum, eyder, and perry, granted 
Py the 26 and 27 C. 3. and the duties paya ei [Frans 
Franted by the exciſe officers. / 5: ee 
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Which are to be 
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New dutie in In lieu whereof ſhall be raiſed, leyied, collected, and paid 
lieu thercof. on the ſeveral goods, wares, merchandize, and commodities 
mentioned and deſcribed in the ſchedule F, annexed to the 
ſaid act, the ſeveral duties of exciſe ſet forth in the ſaid 
ſchedule, sad the ſeveral allowances, bounties, and draw- 
backs of exciſe ſhall be made and allowed as therein men- 
tioned: and alſo all other ſuch ſpecial allowances as are 
particularly directed by any act or acts then in force.. /. 36. 
And by the fame ſtatute, /. 38. The ſaid new duties ſhall . 
recovered 10 the de raiſed, levied, collected, anſwered, paid, recovered, ad- 
old. |, mitigated and allowed (except where particularly 
altered by this act) in the like manner, and by ſuch means, 
ways, and methods, as the former duties. And all conditions, 
regulations, rules, reſtrictions, and forſeitures ; and every 
pain, penalty, fine, or forfeiture of any kind whatſoever, for 
any offence againſt any act then in force, and the feveral 
clauſes, powers, and directions therein contained, (unleſs 


altered by this a&) ſhall extend to and be applied in We 


execution of this act, in as ample manner as if the ſame 
were repealed, and re-enacted ip the body of this act. 

And in all cafes where any duties are impoſed or draw- 
backs allowed by this act on 9 quantity of goods, 
the ſame ſhall apply after the ſame rate to any leſs quan- 


e Aeta bela relate in exile, u. 


I. Ale, beer, cyder, perry, mum, metheg lin, and mead« 
II. Articles ſold by autttons. - | 
II. Bricks and tiles. 1 
i V. Candles. N ii 16 
VI. Coffee, tea, chocolate, and cecoa- nuts. 


AIheſe fox articles have already been extenſively treated on 

in the preceding part of this work, in their regular alpha- 
betical order; and the remaining ſubjects of exciſe will be 
arranged in the ſame manner as they occur in the alphabes. 
This method will obviate the — which has frequently 
been ſtarted _ mode by ſome others adopted, of giv- 

g two alphabets, viz, a. general alphabet, anda particular 
ub-alphabet for the exciſe. laws. Any work that aſſumes 
alpbabetical order, muſt greatly embarraſs, confuſe, and hin- 
der the reader. by a multiplication. of thoſe alphabets; but 
ks whe there is only gane alphabet, no heſitation. is required, 
| any, article wanted: may be found with. certainty and 
diſpatch. | 14 1 6 |; ' 28 
| 8 | The 


& * 


Execution. 
aws relating to the other exciſeable articles (which. 
5 1 inroduced and in incor in our an nn 
ar 4 
77 J. G 5 A 
VIII. tops. were of 3 
IA. Leathers 
X. Linn cloth, fllks, cotton and callicoes: 
XI. Malt. | 15 3 
AS oo ( 20 
XVI. Spirituous liquors. £144 
II. Starch, "hair-powders end fon "FO In 18 


© ig $2weets. - Ai I up 
Tobacco and hanf. ow. 8 2 i 
. Fim and werpuhcrs | Tg 17471152 f N 
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E? X£ECU Ox of criminal mut us abeordig to the Muſt be accord= 
adgment; and the Eing cannot alter'# judgment from mee the Judg- 


hn to beheading, becauſe no execution can be war- 
ranted, unleſF it be purſlant wo the judgment. 3 If. 
2, 211. 
x In fixed and ftared judgments the law makes no diſtine- 
tion between a peer and a commoner, or between a com- 
mon caſe, and one attended -with extraordinary circum- 
ſtances; for which reaſon it was adjudged in Felion's caſe, 
who murderal the duke of Buckingham, that the court could 


not order His hand to be cut off, nor make it part of the 


ſenterice that his Hody ſtiould be 12 5 ed in chains; wt that 

| the body after extcution, being att Fe king's diſpoſal, might 
be hanged in chains, or othe | ondired's the king ſhould 
think fit. 2 Haw. 443; 1 


No diſt ir ctĩons 
ol perſons. 


But the king may pardon part ob the judgment; as where King may rer 


a perſon is ſentenced to be hanged, beheaded, imboweled, 
and the like, the king may iron. all bur the beheading ; 


whereby = judgren is not altered, bat only part of it re- 


mitted, 


Where a perſon nt has been at large after his at- 


hinten and is brought into court and afked Why execution 
3 | thouid 


mit Pu! ft vw 71 the 
2 ſentcacc. 
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he is the ſame perſon, it ſhall immediately be tried by a jury 
returned for that purpoſe. 2 Haw. B. 2. c. 51. /. 3. See 
Ratcliff*s caſe. Foſter 40, 41. + 
Coming tolife If a man condemned to be hanged ſhould: come to life 
alter execution. aſter he be hanged, he ought to be hanged again; for the 
judgment was not executed till he was dead. 2 Haw. B. 2. 

& 51. 7. SITES 
— if W 000 quick with child be condemned, either for 
" treaſon or felony, ſhe may alledge her being with child in 
order to get the execution reſpited, and thereupon the ſheriff 
or marſhal ſhall be commanded to take her into a private 
room, and to impanel a jury of matrons, to try and ex- 
amine whether ſhe be quick with child or not; and if they 
find her quick with child, the execution ſhall be reſpited 
till her delivery. But a woman cannot demand ſuch reſ- 
pite of execution by reafon of her being quick with child 


more than once. It alſo ſeems clear, that a woman can 


have no advantage from being found with child, unleſs ſhe 
be alſo found quick with child. 2. Haw. 463, 464. 


| Murderers By the 25 C. 2. c. 37. "a 1. The execution of- perſons 


when executed. ſound guilty of wilful murder, ſhall be on the day next but 
one after ſentence paſſed,” unlefs it be Sunday, and then on 


the Monday following. J. 1. | 
Baut if reaſonable cauſe ſhould. appear, the judge, after 
ſentence pronounced, may ſtay the execution, Same di. 


J. 4. . SA 5 
For further particulars, ſee HOMICIDE. .. 
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Extortion what. ENTORTION, ſays lord Cote, ſigniſies any oppreſſion 
by colour or pretence of right; and in this reſpect it is 
ſaid ts be more heinous than robbery itſelf. Co, List. 368. 
b. Cro. Car, 438, 448. To this may be referred the ex- 
action of unlawful uſury, wi ul: 

in a word, all taking of more than is due, by colour or pre- 
tence of right, as exceſſive toll in millers, exceſſive prices 
of ale, bread, victuals, wares, & . Mieſt. Symbol. p. 2. f. 65. 
In a ſirict ſenſe, But extortion, in a ſtrict ſenſe, ſignifies the taking of 
| money by any officer, by colour of his office, either where 
none is due, or not ſo much is due, or where it is not yet 

due. 10. Co. 102, 1 Haw, 4s 
By 


ſhould not be awarded againſt him -g ie ſhould deny that 


uſury, winning by unlawful games; and, 


ficer ſhall take no reward Frey, 


. - it + ©. Pp * 
a Extoꝛtion. 13 5 
By the common law, as well as by the ſtatute of the 3 Ed. 
1. c. 26. (in affirmance of the common law) No ſheriff, nor 
other the king's officer, ſhall take any reward to do his of- 
fice, but ſhall be paid of that which they take of the king; 
and he that ſo doth ſhall yield twice as much, and ſhall be 
puniſhed at the king's pleaſure. © © 
By no /heriff or other the 9 57 officer, are meant the Officers meant. 
ſheriffs, eſcheators, coroners, bai iffs, gaolers, and other in- 
ferior officers of the king, whole offices wer inſtituted. be- 
fore the making of this act, which any way Letgert the ad- 
miniſtration 6r execution of juſtice, or the common good 


of the ſubject, or for the king's ſervice. 2 1/7. 209. 


The juſtices of the peace, whoſe office was inftituted after Juſtices. 
this act, are alſo bound by their oath of office, to take no- 
thing for their office of juſtice of the peace tb be done, but 
of the king, and fees accuſtomed, and coſts limited by 
MD ——Ä—x— RY” TOTO 
It is generally agreed, that no public officer ſhall take any General rule. 


other fees or rewards, for doing any thing relating to his 


office, than ſome ſtatute in force gives him, or has been an- 


ciently and uſually taken; and if he do other wiſe, he is guilty 
2 }4 33 | * 6 9 ee 7 30 11 
of extortion.” Dall. t. 41. | 0 


And all preſcriptions which have been contrary to this 
ſtatute, and to the common law in affirmance of which it 
is made, have been always held to be void. 1 Haw. 170. 

It feems that an officer, who takes We which is vo- Taking a volun- 


luntarily given him, and which has been uſual in certain tary reward not 
caſes, for the more deligent or expeditions performance of 


extortion. 


his duty, cannot be ſaid to be guilty of extortion. 2 Tf. 
210. . 74 | 1 | 'F 1 5 a 63 % + 4 { 
But it has always been held, that a promiſe to pay an of- A voluntary 


ficer money for the doing of a thing, which the law will not Proniſe is void. 


ſuffer him to take any thing for, is merely void, however 
freely and voluntarily it may appear to have been made. 

1 Kol. Ai | 
The ſtatute of 3 Ed. 1. c. 26. does not ſay that the of- 

but that he ſhall take 
20 reward to do his office : thus the fee of 20d. called bar 
fee, taken time out of mind by the ſheriff for every priſoner 

that is acquitted, is not againſt this ſtatute; for it is not 
taken for doing his office, 2 Inft. 210. 

There ſeems, however, to be no neceſſity for this diſtinc- The ſtature does 
tion, for it cannot be ſuppoſed to be the meaning of the not <xt-ud to 
{tatute to reſtrain the courts of juſtice, in whoſe integrity —_— * 
the law always repoſes the higheſt confidence, from allow- lowed by courts 

| | K he ing ot juſtice. 


Extoꝛtion. 


ing reaſonable fees for the labour and attendance of their 
officers ; for the principal danger of oppreſſion is from of- 
ficers being left at their liberty to ſet their own rates on 


their labour, and make their own demands; but there can- 


not be ſo much fear of theſe abuſes, while they are re- 
ſtrained to known and {tated fees, ſettled by the diſcretion of 
the courts, which will not ſuffer them to be exceeded, with- 
out a proper reſentment, 1 Haw, 171. | 
The fees in ſeſſions for traverſing, trying, or diſcharging 
indictments, diſcharging recognizances, and the like, vary 
according to the different cuſtoms in different places. Dali. 
e | 9 | 
At the common law, extortion is ſeverely puniſhable at 
the king's ſuit, by fine and impriſonment, and by a removal 
from the office in the execution whereof it was committed. 
And this ſtatute adds a greater penalty. than the comman 


law gave; for hereby the plaintiff ſhall recover his double 


damages. 2 IA. 210. f. Haw. Fl: vile heb 5 
By the 31 Eliz. c. 5. Actions for extortioas may, be 
laid in any county. n | 
And /hall be puniſhed at the king's pleaſure.]  Thatis by 
the king's juſtices, before whom the cauſe depends. 2 JA,. 


e 2 5 n | 
. 6 W. Heleat's caſe, an under-ſheriff. refuſed to execute 


proceſs till he had his fees. Ona motion agaiuſt him, the 


him for not doing his duty; or he might pay him his fees 
beforehand, and chen indict him for extartion. 1 Salk. Vo. 
M. 2 C. 2, Hepmen and Barber, On a mation againſt 
Bambridge, the warden of the Fleet, it was held, that if an 
hab. corp. is brought, he muſt obey it, though the party re- 
gy to pay his = 3 for he has a remedy tor them. Str. 
14. | P 
And in the caſe of Nhite v. Haugh, M. 20 G. 2. The 
court ſaid, they could not think of making bargains with 
people to obey their proceſs, which they Would force an 
"obedience to, and leave the ſheriff to bs action of debt for 
the ſecs, which was his legal remedy. Str. 1262 
Juſtices of the peace, at the ſeſſions, have conuſance of 
extortion, Str. 75. Ry: 5 


court ſaid, that the plaintiff might bring an action againſt 


W 
Extra⸗parochial Place. _ 


175 place is extraparochial, and has not the face of a pa- 

1 riſh, the juſtices have no authority to ſend any poor per- 
ſon thither ; though perhaps. a place extraparochial may be 

taxed in aid of a pariſh ; but a pariſh ſhall not in aid of that. 

Buy Holt, 2 Salk. 486. Precintt of Bridewell v. Clerkenwell. > 

If a place be a reputed -pariſh, and has churchwardens and Re puted ui. 

overſeers of the poor, it is within the 43 Eliz. thaugh in 

fact it is no pariſh; but if it be merely extraparachial, ſo 

that the juſtices cannot ſend to ſuch a place, they cannat 

ſend from it: as it is exempt from receiving, fo it ſhall not 

have the benefit of removing, for they have not proper per- 

ſons to complain. Perſons in extraparochial places muſt 

ſubſiſt upon private charity, as all perſons did at common law 

before the 43 of Elia. which enacts that every parith ſhall keep 

their own poor ; and that act does not extend ta extraparo- 

chial places. By Halit, chief - juſtice. 2 Salt. 487. Inha- 

bitants of the foreſt of Dean v. the pariſh of Linton. 

By the 13 & 14 C. 2. c. 12. / 21. The juſtices may ex- places denomi- 

no the powers given by 43 Eliz. and that act, in all ex- nated a vill or 
traparochial places containing more houſes than ane, ſo as townſhip. 
to come under the denomination. of a vill or townſhip. Ad- 

Judged by Parker, chuef-juſtice, and the whole court. 2 Salk. 

4 e . ; \ : 


If an extraparochial place is a vill, or reputed to be a vill, 
the juſtices may exerciſe the powers given them by the 43 
Elz. and the 13 & 14 C. 2. c. 123 but not otherwiſe, as 
in the following caſe: K err ie 
E. 22 G. 3. K. v. Fuſtices of Bedſordſhire. Cowper To obtain a 
had obtained a rule to ſhew cauſe why a mandamus ſhould nee to 
not iſſue, directed to the juſtices of the county of Bedford, point wood? 
to appoint an overſeer of the poor for the vill of Chick/ands it mult exprefaly 
in that county. The facts upon the affidavit in ſupport of - worn; that 
the rule were, that the vill of Chick/ands conlifted of a ane. 
manſion-houſe, called the Priory, and a large farm is, or is reputed 
auſe thereto belonging, of the yearly value of 2001. im the to be, 2 vill. 
occupation ok Sir George: Oſborn, baronet ; and alſo. of three ES 
other large farm-houfes, with three other farms, altogether 
of the farther yearly value of 5o0o/. That about forty 
years ago there was another farm-houſe and farm in the 
faid vill, but that the houſe is now pulled: down, and the 
farm occupied by Sir George Ofborn : that in the ſaid vill 
there was allo a water-mill, now pulled down: that there 
\ 1S % 


point overſe-ers, | 


138 Extra⸗parochial Place. 
is a Chapel in the vill for the celebration of divine ſervice: | 
that there immemorially has been, and now is, a conſtabe 
appointed in and for the ſaid vill; and that there are withn 
it four ſubſtantial houſeholders, but no churchwarden or 
overſeer. Theſe facts were ſworn to b ſl bh: Cooper, 
who had about forty years before woe e -houſe, 
now pulled down, together with the farm now in the oc- = 
cupation of Sir George O/born. Againſt the rule it was . = 
ſworn by James Bevan, one of the then tenants of Sir 'F 
George Ohr that he had lived in Chick ſands thirty-eight "i 

ears: that it all belo1ged to Sir George: that he never ; 
knew any conſtable, headborough, tithingman, or other 
peace otficer appointed or (worn in there, or any poor-rates 
therein; and that it is, and ever had been, extra- parochial. 
5 Theſe facts were alſo ſworn to by John Blackford and 
Richard Greſbam; and they farther ſwore, that the one for- 8 
merly, as ſervant to Sir Danvers, the father of Sir George 
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Oſborn, always OTE and that the other, as ſer- 


| vant to Sir George Olbarn, now does execute, the precepts IS 
1 iſſued by the chief conſtable of the hundred of Clifton,' in Wo 
which Chiek/ands is ſituated. . And it was alſo ſworn by Sir © /- 

George Ofborn, that he had been ſince 1753 owner of 19 

Chickſands': that by reputation it was formerly a monaſtery, I 


and came to the crown at the end of the diſſolution ot mo- 
naſteries; that it never was reputed a vill: that it was al- 
ways deemed extra-parochial ; - that the chapel is a private 
chapel in his manſion-houſe, not under the juriſdiction of 
the biſhop, and not having any burial place or chapel war- 
dens : that the perſon officiating therein, is nominated by > 
the owner of the eſtate, upon whoſe pleaſure his ſtipend is 1 
dependant, and at whoſe pleaſure the chapel is alſo ſnut up: 9 
that ſervice is never performed there when the oner and 2 
his family are abſent; and that the chapel had been changed == 
from one room to another by Sir George's father. Wallace fo 
ſhewed cauſe againſt this rule; and inked, that, before the = 
court would interpoſe compulſorily, and order the juſtices 2 
to act contrary to their own impreſſions of duty upon the x 
ſubject, they would require proof that the place in queſtion 1 


x _ 
Y e * 
* ju * 


had at ſome time been reputed a vill: that, to conſtitute a 
vill, it muſt appear, that there was or at ſome time had 5 
been, a public officer of ſome known legal deſeription 
therein. Cowper in ſupport of the rule admitted, that it 1 
could not be ſupported, unleſs this place appeared to come „ 
within the denomination of a townſhip or vill under the 
ſtat. 13 & 14 Car. 2. but contended, though it had not 


been exactly defined what theſe were, that Mr. Juſtice 
| _ Blackſtone 
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Erxtra⸗parochial Place. 

lackſtone havin ed, tithings, towns and vills to be 
20 3 * n in law, and it being laid don in 
2 pariſh's caſe, © that à vill and a conſtable are re- 


ciprocal,” the circumſtance of there being a perſon here, 


who always exerciſed the office of a conſtable for this place, 
was decifive: that it was true, there had not, been any 


| ſuch officer appointed with all the formalities of the law, 


becauſe ſuch appointment maſt. have concluded upon a 
ion which hoes long in conteſt ; but that the con- 


ueſt | 
| Gant execution of precepts within the vill demonſtrated the 


neceſſity of the appointment of ſuch an officer. Lord 
Hans 72 Whatever you may do hereafter, when the facts 
alledged are made a part of the caſe, you now come upon 2 
falſe foundation. Lo ſupport this application, it is neceſ- 
fary that the place ſhould be a vill; but you have not ſaid 
that it was ever ſo reputed, or even that you believe it to 
be one; and Sir George Ofborn's athdavit ſays, it never 
was ſo reputed. Vou next deceive the court by a falſe 
ſuggeſtion, that there is a conſtable, and that a conſtable has 
immemorially been appointed. It is not true; and the 
argument is only, that one ought to be appointed. . Next, 
as to the chapel, it is only. a, private chamber in the 
houſe ;, ſometimes one and ſometimes another, as ſuits the 
conveniency of the family; uſed: for religious purpoſes 
when they are in the country, and when they remove from 
it, ſhut up, or uſed indifferently with the other parts of the 
houſe. Is it poſſible that this can be the chapel of a vill? 
Buller, J. Were Mr. Cooper's doctrine well founded, 
the court ought to grant a mandamus to the juſtices in the 
hiſt inſtance, to put them to a return; but this is by no 
means the caſe ; for the court muſt have probable ground 
Jaid before them, to ſhew that the place. 1s a vill, or they 


will not interpoſe ; and it is laid down in Strange, that it is 


a good return to a mandamus, that a place is not, or ever 
was, reputed to be a vill. Milles and Aſphurſe, Juſtices, 
E Rule diſcharged with coſts, Caldicoits Rep. 
; „ * in the caſe of X. v. Juſtices of Peterborough, H. 
23 G. 3. The court ſaid, it muſt appear upon the caſe 
ſtated, that a place either is legally and a&ually a vill, or at 
leaſt that it is Jo reputed, to warrant an application for a 


mandamus to appoint overſeers. The court alſo held, that 


the ſites and areas of ancient cathedrals, colleges, and inns 
of court, are extra-parochial, Caldecot:'s Rep. 238. 
| Falſe Tokens. See CHEA T. 
Fees, See EXTORTION. 


Felo de ſe, See HOMICIDE, : 
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Proſecutor, if 


| _ to be a> fore whom any perſon has been convicted of any grand or 


Felony, Mitpallion of Felony, 
and „ 


J. Felony. 
Definition of fe» ELON V, felonia, is derived, according to Sir Henry 
lony. Spelman, from the Saxon word fea, a reward, or an 


eſtate, and the German lan, price or value; becauſe this was 
formerly a erime puniſhed with the price, that is, the lofs 
or forfeit of the offender's eſtate: for before the reign of 
Henry I. felonies were puniſhed with RENE fines, he 
__ the firſt who ordered felons to be hanged im 1208. 
 Spelm. Glo 
To N every offence pech under the 
word felony, would require more room than can poſſibly be 
appropriated to that purpoſe; the reader is therefore refer: 
red to the ſeveral partieular kinds of felonies under their re- 
ſpective titles, as petit treaſon, hamicide, denziury, erh 
bery, rape, forgery, and many others. 
The progreſtve proceedings with reſpect to felons, are 
| fully treated on u er the feverat titles of Hue and Cry, 
Arreſt, Examination, Bail, Commitment, Gaol, Arraign- 
ment, Appeal, Ind mem; Confeſſion, Furors, Evidence, 
Aequittal, L Clergy, Judgment, Attainder, F orfeiture, Exe- 
cution, 
Felony is not limited to-capital offences on 3 for 
larceny, bich is not capita}, is felony. 4 per 
Little therefore ean be ſaid in this Nase, but with reſpect 


to the charges of commitment, proſecution, conviction, or 
diſcharge of felons. 
Felon to pay for By + 


3 Fac. c. 10. The felon ſhall pay the charges of 
— taken to hig — to gaol, if able; to be levi 
2 warrant of one juſtiee. 
Or the treaſurer But we the 27 G. 2. c. 3. If the felon is not able, the 
of the county. charges ſhall be paid, by order of ſuch juſtice, by the ttea» 
ſurer out of the county rate, and in M:d4eſcx by the over- 
ſeers of the poor where-the party was apprehended. | 
By the 25 G. 2. c. 36. it is enacted, That the court be- 
ed for his 
expences. time petit larceny, or other felony, may; at the prayer of the 
and rreukle, if — r in — of his 1 order 
8 15 con- the treaſurer of the county in which the offence ſhall have 
Gs been committed, to pay him any ſum they ſhall think rea- 
ſonable, not exceeding his expences in carrying on the pro- 
ſecution, with a reaſonadle allowance for his time = 
trouble; 


by firs, by 


* 


5 


Felony, &c. 


ple; and the clerk of affize, or of the peace, ſhall forth- 
— 2 out ſuch order, and deliver it to the proſecutor, 


on paying 14. and the treaſurer ſhall pay the fame on ſight, 
and be allowed the ſame in his accounts. a 


And by the 18 G. 3. c. 19. The court before whom any Alſo whether 


the party is con- 


perſon has been convicted or 5 ow of any grand or petit „Ef el ac. 
A 


e 
or other felony, if it ſhall appear to the faid court quitted, by the 

— was a hos wc ground of proſecution, and that 18 6 $5 Iv. * 

the proſecutor had bona fide proſecuted, may order the trea- 

ſurer to pay ſuch proſecutor any ſum they thall think reaſ6n- 

able, not exceeding the expences he was bone fide put 

unto ; making alſo, if he ſhall appear to be in poor eireum- 

ſtances, a reaſonable allowance for his trouble and loſs of 

time: and the clerk of the aſſize, or of the peace, ſhall 

make out and deliver ſuch order to the proſecutor, on being 

paid 15. for the ſame, and the, treaſurer ſhall pay the fame 

on ſight. - /. 7. LO FE 
And dy the fame ſtatute, /. 8, 9. The court where any Appearing A, 


perſon ſhall appear on recognizance or ſub pœna, to give evi- Sd vidence 


recognizance or 
ſubpœna, where 


dence 1 0 any grand or petit larceny, or other felony, 
no bill is found 


whether any bill of indictment be preferred or not, may or- 
der the treaſurer to pay him any ſum they ſhall think rea- 
ſonable, not exceeding the expences he was bona fide put 


unto, making alſo, if he ſhall appear to be in poor eircum- 


ſtances, a reaſonable allowance for his trouble and loſs of 
time; which, order the clerk of aſſize, or of the peace, ſhall 
make out and deliver to bim, on being paid 6d. and no 
more; and the treaſurer on ſight ſhall pay the ſame: with like 
power for the juſtices in ſeſſions. to make regulations from 
time to time, with che approbation of a judge of affize, con- 
cerning the charges of witneſſes, in like manner as. of pro- 
ſecutors, and the juſtices in ſeſſſons may lay down or alter, 
from time to time, ſuch rules and regulations concerning any 
coſts and charges thereafter to be allowed to any perfon 
(whether a proſecutor or a witneſs) by virtue of this act; 
which rules and regulations, having received the approbation 
and ſignature of one or more of the judges of aſſize, ſhall be 
binding. on all perſons. whatſoever. | 

Allo. by the 27 G. 2. c. 3. If a poor perſon ſhall appear 
an recognizance to give evidence, the court may order the 
treaſurer, to pay: him any; ſum. they ſhall. think, reaſonable for 
his time, trouble, and expence, whether the party has been, 
conviated;or. not; which order ſhall. be made out, by. the 
proper. officer for the fee of, Gd. except. in; Middleſex, where 
the ſame {ball be paid by the averſeers. of the poor-where; 
the: gerſon was apprehended, | 2 
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Every felon, if 


Felony, &c. 
By the 14 C. 3. c. 20. it is enacted, That every priſoner, 


acquitted, ſhall charged with a felony or other crime, or as acceſſar 


be immediately 


ſet at large. 


Miſpriſion of 
fclony, what. 


Puniſhment, 


How to avoid 
the crime of 


miſpriſion. 


Theftbote, 
what, 


be ſheyyn to the thief. Td, © IF 


againſt whom no bill of indictment ſhall be found, or who 
ſhall, on trial, be acquitted, or who ſhall be diſcharged by 


proclamation. for want of proſecution, ſhall be immediately 


ſet at Jarge in open court, without paying any fee to the 
ſheriff or gaoler ; and the fees which- had been uſually paid 
by reaſon of ſuch diſcharge, not exceeding! 13s.. 44. for each 
priſoner, ſhal}, on certificate of a judge or juſtice before 
whom ſuch priſoner ſhall have been Liſcharged, be paid out 
of the general county- rate. is ; 


11. Miprifion of Felony. 


Miſpriſion, from the French, meſpriſe, a neglect or con- 
tempt, is the concealing a felony which a man knows, but 
never conſented to. If he conſented, he is either a princi- 
pal or ny in the felony, and conſequently guilty of 
W 5 of felony, and more. 1 H. H. 374. 


very felony is ſaid to include miſpriſion of felony, and 


may be proceeded againſt as a miſpriſion only, if the king 
pleaſes. 1 Haw. 125. | 

The general puniſhment of miſpriſion of felony is fine and 
impriſonment ; but if the offender is an officer, as a ſheriff 
or bailiff of liberties, the puniſhment is impriſonment for a 
year, and ranſom at the 4 
c. 9. * | 
1 perſon deſirous of ſaving himſelf from the crime of 
miſpriſion, muſt diſcover the offence to a magiſtrate as ex- 
peditiouſly as he can. 3 Int 140. 

Mifprifion is included in every treaſon or felony ; and 
where wy perſon has committed treaſon or felony, the king 
may cauſe him to be indicted and arraigned of miſpriſion 
only, if it is his pleaſure. 3 Inst. 36, 139. 


III. Weſtbote. | / 


Theftbote, from the Saxon, theof, theft, and Bote, amends 
or compenſation, is the receiving of a man's goods again 
from a thief after ſtolen ; or ſome other amends not to pro- 
ſecute the felon, in order that the thief may eſcape. 1 Haw 
125. | | 

But it is no offence for the owner to take 'his goods 
again, which have been ſtolen from him, unleſs ſome favour 


ene 
© *% ” o S- U «© o 


thereto, before = court having criminal . juriſdiction, 


king's pleaſure, by the 3 Ed. 1. 


3 ſhop, river, or highway; and every ſuch offence ſhall be 
= adjudged a common nuiſance. . 1. | 


or cauſe to be made, or give, ſell, or offer to ſale, any ſquibs,, rockets, &c. to 
= rockets, ſerpents, or other fireworks, or any caſes, moulds, 


viction before one juſtice, by confeſſion, or oath, of two 


1 P fred from his houſe, or other place thereto belonging, into 
any public ſtreet or road, or any other houſe or place, he 
* ſhall forfeit 20s. in like manner. 


ing and firing any the ſame, into any public ſtreet, houſe, ing in firing 


=> the juſtice the ſaid forfeiture, for the uſes aforeſaid, 
juſtice ſhall commit. him to the houſe of correction to hard 
labour, for any time not exceeding one month, unleſs the -/ 
+ forfeiture ſhall be ſooner paid. ſ. 3. 15 


Fireworks. 143 


This offence was anciently puniſhed as a felony, but now 
only by fine and impriſonment, unleſs it appears to have 
been accompanied with ſome degree of maintenance given 
to the felon ; in which caſe the party becomes an acceſſaty 
after the fact. Id. a | | 


Feme-Covert. See BARON and FEME. 
Fire. See BURNING. 


5 Firewozks. 
Y the 9 & 10 JF. c. 7. it is enafted, That it ſhall not yy, Ilg 


D pe lawful for any perſon (of what age, ſex, degree, or and exhibiting 
ality ſoever) to make or cauſe to be made, or to ſell or fireworks. 


expoſe to ſale, any quibs, rockets, ſerpents, or other fire- 
works, or any caſes, moulds, or other implements for, 
making the ſame ; or to permit the ſame to be caſt or fired 
= from his houſe or other place thereto belonging, into any. 
public ſtreet or road; or to throw or fire, or be aiding in 
throwing or firing the ſame, in any public ſtreet, houſe, 


And by the ſame ſtatute, /. 2. If an perſon ſhall make, Suffering ſquibs, 
be fired. 


or other implements for making the ſame, he ſhall, on con- 


witneſſes, forfeit 51; half to the poor, and half to the proſe- 
cutor; to be levied by diſtreſs, by warrrant of ſuch juſtice. 
And any perſon who ſhall permit any the ſame to be caſt or 


Allo if any perſon ſhall caſt or fire, or be aiding in caſt- Firing, JERE > P 


* ſhop, river, or highway, he ſhall forfeit 20s. in like man- ſquibs, &c. 
27 ner; and if, on conviction, he ſhall not immediately pay to 
| uch. 


But nothing herein ſhall extend to the officers of the. | 
ordnance, or artillery company, /. 4, 5. 1 
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Fireworks. 


E. 13 C. 3. Scott an infant by his next friend, againſt 
Shephard an infant by guardian. An action was brought, 
of treſpaſs and aſſault, _ the defendant for throwing, 
caſting, and toſfing a hghted ſquib, at and againſt the 


. — and ſtriking him therewith on the face, and ſo 


urning one of his eyes, that he Joſt the ſight of it. On 


Not Guilty pleaded, the cauſe came on to be tried before 


Mr. Juſtice Nares at the affizes at Bridgewater ; when the 
jury found a verdict for the plaintiff, with 100/. damages, 
ſubject to the opinion of the court on the following caſe. On 
the evening of the fair-day at Milborne Port, the defendant 
threw a lighted ſquib from the ſtreet into the market-houſe ; 
where a large concourſe of people was aſſembled; which 
lighted ſquib fell upon the ſtanding of one Yates, who ſold 
18 and other like 4 that one Miles in- 

ntly, to prevent Injury to himfelf and the wares of the ſaid 
Yates, took up the ſaid lighted ſquib, and threw it acroſs the 
ſaid market-houſe, when it fell upon anvther ſtanding there 
of one Ryall, who ſold the ſame fort of wares; who in- 
ſtantly, to fave his own goods from being injured, took up 
the ſaid lighted ſquib and threw it to another part of the 
faid market-houſe : and in ſo throwing it ſtruck the plain- 
tiff in the face therewith, and the combuſtible matter then 
burſting put out one of the plaintiffs eyes. The queſtion 
was, Whether this action is maintainable. The cafe was 
argued two ſeveral terms, and the court being divided in 
their judgments, delivered their opinions /eriatim. Nares, 


juſtice, was of opinion, that treſpaſs would well lie in this 
- Caſe. Blackflone, juſtice, was of opinion, that an action of 


treſpaſs did not lie for Scott againſt Shephard. He took the 
ſettled diſtinction to de, that where the injury is immediate, 
am ackion of treſpaſs will lie; but where it is only conſe- 
quential, it muſt be an action on the caſe. Here the ori- 
| act was as againſt Yates a treſpaſs ; not as againſt 

yall or Scott. The wrongful act was compleat, when the 
ſquib lay at reſt upon Yates's ſtall. He, or any by-ſtander, 
had, 1 allow, à right to protect themſelves by removing the 
ſquib, but he ſhould have taken care to do it in ſuch a man- 
ner as not to damage others. But Shephard, I think, is not 
anſwerable in an action of treſpaſs and aſſault for the miſ- 


chief done by the ſquib in the new motion impreſſed upon 


it, and the new direction given to it, by either 7/!:s, or 


Ryall, who both were free agents, and acted upon their 
own judgment. Gould, juſtice, was of opinion that this 


action was well maintainable. De Grey chief-juſtice : The 
true queſtion is, whether the injury received by the ceo 
| | | ariſes 


— * =o = z 7 4 ac = a nd 
* JE SGT * _—_ ——_— _ —> 
5 Ly * q .% x Sd 3 — 
. 2 8 . * q , y * a wel * ca. * 1 
1 "7 * x, ns 2 "Iv X . 1 þ EO 'S. x; „ — 2" 9 4 
* _— „ OS Ng A INS IR n 0 * Oe. wa. . —— OEoooAS 


ariſes from the force of the original act of the defendant, . 
or from a new force by a third perſon. And I am of opi- 

nion, that the injury is the direct and immediate act of the de- 
fendant. The throwing of the ſquib was an act unlawful, 

and tending to affright the by-ſtanders. 80 far, miſchief 


was originally intended; not any particular miſchief, but miſ- 
chief indiſcriminate and wanton. Whatever miſchief there- 
fore follows, he is author of it. I look upon all that was done 
© ſubſequent to the original throwing as a continuation of the 
firſt force and firſt act, which will continue till the ſquib 
was ſpent by burſting. And I think, that any innocent 
perſon, removing the danger from himſelf to another, is 
juſtifiable ; the blame lights upon the firſt thrower. The 
new direction and new force flow out of the firſt force, 


4 A and are not a new treſpaſs. And the plaintiff had judgment. 


Blachſt. Rep. 892. 


1 


Fiſh. 


J. Of Ponds and other private Fiſberies. | 
II. Reftriftions reſpecting the Size, and for preſerving 
the Breed, of Fiſb. 1 
Il. Regulations concerning Fiſhing in or near the Sea. 
VV. Of the Importation of Fijh. 


J. Of Ponas and other private Fiſheries. 


1 ANY perſon may erect a fiſh-pond without licence; be- Any one may 
ö cauſe it is a matter of profit, and for the increaſe of erect a. ſiſh- 
victuals. 2 * 199. | 5 06s 
With regard to the right and property of fiſh, it has been Of the right and 


2 * held, that Where the lord of the manor has the ſoil on both property of fich. 
ſides of the river, it is good evidence that he has the right 


of fiſhing ; but where the river ebbs and flows, and is an 

arm of the ſea, there it is common to all, and he who claims 

2 privilege to himſelf muſt prove it. In the Severn, the 

ſoil belongs to the owners of the land, on each ide ; and 

> the ſoil of the river Thames is in the king, &c. but the fiſh- 

Wes me common to all. 1 Mod. 105. | 

The e who is owner of the ſoil of a private river has ſepa- When ptivate 


"X ral:s piſcaria; and he who has libera piſcaria has a property properiy. 


; in the fiſh, and may bring a poſſeſſory action for them; but 
1 Vor. I. | (16.) Ra L ; com- 


Fiſh, 


communis piſtaria is like the caſe of all other commons. 2 


Salt. 637. 

And by 3 
be thereof attainted at the ſuit of the party, great and 
large amends ſhall be awarded according to the treſpaſs; 
and they ſhall have three years impriſonment, and after 
ſhall ns & fine at the king's pleaſure (if they have whereof), 
and then ſhall find good ſurety that after they ſhall not 
commit the like treſpaſs : and if they have not whereof to 
make fine, after three years' impriſonment, they ſhall find 
like ſurety ; and, if they cannot find like ſurety, they ſhall 
abjure the realm. If none ſue within the year and day, the 
king ſhall have the ſuit. 

Treſpaſſers in ponds, are thoſe who endeavour to take fiſh 
therein. 2 Inſt 200. 

And by the 5 Eliz. c. 21. Any perſon who fhall unlaw- 
fully break, cut, or deſtroy any head or dam of a fiſh-pond, 
or wrongfully fiſh therein, with intent to take or kill fiſh, 


Three years im- 
riſonment and 

— for treſpaſſ- 

ing in ponds. 


Three months 
impriſonment 
and treble da- 


mages. 
E ſhall, on conviction at the ſuit of the king, or of the party, 
at the aſſizes or ſeſſions, be impriſoned three months, and 

pay treble damages, and after the expiration of the three 

months ſhall find ſureties for his good abearing for ſeven 

| s, or remain in priſon till he doth. /. 2, 6. 

Treble damages By the 22 & 23 C. 2. c. 25. If any perſon ſhall uſe any net, 
— 1 angle, hair, nooſe, troll, or ſpear; or ſhall lay any wears, 


pots, fiſh-hooks, or other engines; or ſhall take any fiſh 
by any means or device whatſoever, or be aiding thereunto, 
in any river, ſtew, pond, moat, or other water, without 
the conſent of the lord or owner of the water, and be thereof 


23 C. 2. e. 35. 


convicted by confeſſion, or oath of one witneſs, before one 


juſtice, in one month after the offence; every ſuch offender 
in taking or killing fiſh, ſhall give to the party injured 
ſuch recompence, and in ſuch time, as the jullice ſhall 
appoint, not exceeding treble damages; and ſhall alſo pay 
to the overſeers for the uſe of the poor, ſuch ſum, not exceed- 
ing IOs. as the juſtice ſhall think meet; to be levied by 
diſtreſs; and for want of diſtreſs, to be committed to the 
houſe of correction for any time not exceeding one month, 
unleſs he enter into bond with one furety to the party in- 
jured, not exceeding 10/. never to offend again in like man- 
. 7 | 
And the . A1 by the ſame ſtatute, /. 8. The juſtice may take, cut, 
— j and deſtroy all ſuch angles, ſpears, hairs, nooſes, trolls, wears, 
" "iis pots, hſh-hooks, nets, or other engines, wherewith ſuch of- 
fender ſhall be apprehended. 


Any perſon who ſhall think himſelf aggrieved may appeal 


to the next ſeſſions, whoſe determination ſhall be final, if 


4 no 


Ed. 1. c. 20. If any treſpaſſers in ponds | 


1 1 * 
9 1 
p "SAD 


Fiſh. 


no title to any land, royalty, or fiſhery, be therein cons 


5 cerned. /. 9. 


In the caſe of X. v. Mallinſon, M. 32 G. 2. A convic- 
tion for taking .»:d killing fiſh, not ſetting forth that the 


defendant had not the conſent of the owner, was adjudged 


bad. For, by the court, The offence provided againſt by 


this act is /tealing fiſh; that is, taking them without the 


conſent of the owner. But the man here is not convicted 


of any offence, for he 1s not * with ſtealing, nor even 
with taking and killing the fiſh of another perſon, or in an- 
other perſon's pond. It may be his own pond, and the fiſh 
may be his own, for any thing that is ſtated to the con- 


trary. The conviction was therefore quaſhed. Burr. 


Mansf. 679. . 
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By the 4 & 5 M. c. 23. it is enacted, That no perſon Nets and other 


ſhall have or keep any net, angle, leap, piche, or other en- 48. 


gine for the taking of fiſh, other than the makers and ſellers 


thereof, and other than the owner and occupier of a river or 


fiſhery; and except fiſhermen and their apprentices law- 
fully authoriſed in navigable rivers. And the owner or oc- 
cupier of the river or fiſhery, and every other perſon by him 
appointed, may ſeize, detain, and keep to his own uſe, every 
net, angle, leap, piche, and other engine, which he ſhall find 
uſed or laid, or in the poſſeſſion of any perſon fiſhing in any 
river or fiſnery, without the conſent of the owner or occu- 
pier thereof. And any perſon, authoriſed by a juſtice's 
warrant, may, in the day-time, ſearch the houſes, out- 
houſes, and other places of any perſon hereby prohibited to 
have or keep the ſame, who ſhall be ſuſpected to have in his 


cuſtody or poſſeſſion any net, angle, leap, piche, or other en- 


gine aforeſaid, and ſeize and keep the ſame to his own uſe, 
or cut or deſtroy the ſame, as things probibited by this act 
to be kept by perſons of their degree. /. 5, 6. 


* 


nes to be 
ed. 


By the 5 G. 3. c. 14. If any perſon ſhall enter into any Tranſportation 


park or paddock fenced in, and incloſed, or into any garden, 
orchard, or yard, adjoining or belonging to any dwelling- 
houſe, in or through which park or paddock, garden, or- 


or pecuniary 
fortciture, by 5 

G. 3. in a park, 
paddock, or- 


chard, or yard, any ſtream of water ſhall run, or wherein chard, &c. 


ſhall be any river, ſtream, pond, pool, mnat, ſtew, or other 


water, and by any means, or device whatſoever, ſhall ſteal, 
take, kill, or deſtroy, any fiſh bred or kept therein, without 


the conſent of the owner thereof, or ſhall be aiding therein, 


or ſhall receive or buy any ſuch fiſh, knowing them to be ſo 
ſtolen or taken as aforeſaid, and ſhall be convicted thereof 


at the aſſizes, within ſix calendar months after the offence 


thall be committed, he ſhall be tranſported for ſeven years. 


L 2 And 


Penalty when 
not in a park, 


paddock, &c. 


1hall have a right fo to do. /. 5. Re 
K. v. Corden, H. 9. G. 3. The defendant was convicted 


Fiſh. 


And any offender, ſurrendering himſelf to a juſtice, or be- 
ing apprehended or in cuſtody for ſuch offence, or on any 
other account, who ſhall make conſeſſion thereof, and a true 
'diſcovery on oath of his accomplice or àaccomplices, ſo as 
ſuch accomplice may be apprehended, and ſhall on trial give 
evidence fo as to convict ſuch accomplice, ſhall be diſ- 
charged of the offence ſo by him confeſſed. /. 1, 2. 

And by the fame ſtatute, /. 3, 4. If any perſon ſhall take, 
kill, or deſtroy, or attempt to take, kill, or deſtroy, any fiſh 
in any river or ſtream, pond, pool, or other water (not in 
any park or paddock, or in any garden, orchard, or yard, ad- 


Joining or belonging to any dwelling-houſe, but in any other 


incloſed ground being private property), he ſhall, on con- 
viction before one juſtice, on the oath of one witneſs, for- 
feit 5/. to the owner of the fiſhery of ſuch river, pond, or 
other water: and ſuch juſtice, on complaint upon oath, 
may iſſue his warrant to bring the perſon complained of be- 
fore him ; and if he ſhall be convicted before ſuch juſtice, 


or any other of the county or place, he ſhall immediately 


pay the faid penalty of 5/. to ſuch juſtice, for the uſe of the - 


perſon as the ſame is hereby appointed to be paid unto ; and 
in default thereof, ſhall be committed by ſuch juſtice to the 
houſe of correction for any time not exceeding fix months, 
unleſs the forfeiture ſhall be ſooner paid : or ſuch owner of 


the fiſhery may, within fix calender months after the of- 


fence, bring an action for the penalty in any of the courts 
of record at Y:/iminſter. | 

But nothing in this act ſhall extend to ſubject any perſons 
to the penalties thereof, who ſhall take, kill, and carry away, 
any fiſh in any river or other water wherein ſuch perſon 


on the oath of Martha Buxton, in the penalty of 5/. for 


fiſhing with a net in a ſtream called the S$chgo Brock, and 


taking, killing and deſtroying ſeveral fiſh, againſt the form 
of the ſtatute in that cafe made and provided ; the defendant 
not having any juſt right or claim to take, kill, or carry 
away any ſuch hſh. The defendant indeed confeſſed the 
whole charge ; but the court were of opinion, that this con- 
viction was bad. They thought a ſtrict hand ought to be 
held over theſe ſummary Phe ding and that it ſhould ap- 
pear to the court that the juſtice hath juriſdiftion, which 
in this caſe does not appear. Here is no complaint. from 
the owner ; nor does it even appear to have been' without 
his conſent. It ought at leaſt to appear that it was wwith- 


gut his conſent, © This is plainly implied in the act of par- 


liament ; 


RW 
4 — 


liament: the giving the penalty to the owner ſhews it. Here 
| it does not ſufficiently appear that this was private property, 
or who was the owner. The juſtice was informed that Mr, 
Hayne is the owner ; but the perſon who gave juch informa. 
tion was not upon oath, and was therefore no witneſs. 
The ownerthip is not ſufficiently charged; neither is it con- 
f feſſed: the confeſſion goes no farther than the matter 
charged. The words in the conviction, “ not having an 
4 juſt right or claim to take, kill, or carry away any ſuc 
„ fiſh,” are too general. The proviſo from whence they 
are taken, means to except ſuch perſons as have a ſpecial 
| right to fiſh in- the fiſhery of another. The offence in- 
tended in this conviction is, fiſhing in the fiſhery of Mr, 
Hayne, being private property. But all this might be done, 
for any thing that appears upon this conviction, with the con- 
* ſent of the owner, The fact ought to appear fo that the 
court may be able to judge whether the conviction be agree- 
able to law. If the owner had been the complainer, that 
would have ſhewn his diffent : but this conviction is upon 
the complaint of Martha Buxton; and it does not appear 
that the defendant has been guilty of fiſning in any water 
being private property, without the conſent of the owner, 
And the conviction was quaſhed, Burr. Mansf. 2279. 
= - By the 9 G. 2. c. 22. generally diſtinguiſhed by the name pelony without 
of the Black Act, (frequently mentioned in the courſe of benefit of 
this work) if any perſon being armed and diſguiſed, ſhall un- elergy. 
lawfully ſteal or take away any fiſh out of any river or pond, 
or (whether armed or difouiſed or not) ſhall unlawfully and 
- > maliciouſly break down the head or mound of any fiſh- 
Fi pond, whereby the fiſh ſhall be loſt or deſtroyed, or ſhall reſ- 
cue any perfon in cuftody for ſuch offence, or procure any 
- = other to join with him therein, he ſhall be guilty of fe- 
lony without benefit of clergy, e 


* Mw, 


1875 0 II. Reſtrictions reſpecting the Size, and for preſervine the 
"Hug Breed of Fiſh, 2 TO * 


B Vy the 13 Ed. 1. fn. 1. c. 47. No ſalmon ſhall be taken 
in the Humber, Ouze, Trent, Done, Aire, Darwent, Mare, Salmon-ſpawn 
1 Nia, 2 ore, Swale, Teſe, Tine, Eden, or any other water by 13 Ed. x. ſt, 
wherein ſalmon are taken, between September 8 and Novem- e 47+ 
ber 11. Nor ſhall any young ſalmon be taken at mill-pools 
lnaor in other places by 13 K. /2. 1. c. 19.) from Midapril 
to Aidſummer; on pain of having, for the firſt offence, the 
e nets 


I 
* 


* * ee ERRTRTT 
— ——— . 3 


2 - e 
9 7 — — 
3 LI " 1 
b . —— 
Tr an 


a 2 


* IS - © 


” — 


* 
A 


aw, 


* ” 
— 
— 5 — — * 5 
ID — _ 9322 . hot — 


* . Wc 2 5 Py X 2 LACEY I 

ua — — — — N : — 

og = > 5 F — 2 
* * ON 2 


— — —— —vͤ——EZz—Z— 2 — ons 4 " 
b F — 
—— . - — 
C 


jp" 
— 


N 


* 
nd * * 
p 
r A es 
as 


By 13 R. 2. ſt, 


— 
- 
"RE a. 
. 


By 17. R. 2. c. 
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Filh. 

nets and engines burnt ; for the ſecond, impriſonment for à 
quarter of a year ; for the third, impriſonment a whole year; 
and as the treſpaſs increaſes, ſo ſhall the puniſhment. And 
overſeers ſhall be aſſigned to enquire hereof, . | 

Overſeers ſhall be aſ/igned.] That is, under the great 
ſeal, and by authority of parliament. 2 In.. 477. | 

And by the 13 K. 2. %. 1. c. 19. The waters of Lon, 
Wyre, Merſey, Ribbel, and all other waters in Lancaſhire, 
ſhall be put into defence as to taking of ſalmon, from H- 
chaelmas to Candlemas, and in no other time of the year, 
And conſervators ſhall be appointed in like manner. £7 

Alſo by the ſame ſtatue, No perſon ſhall put in the Thames, 
Humber, Ouxc, Trent, nor any other waters, at any time of 
the year, any nets called ſtalkers, nor other nets or engines 
whatſoever, by which the fry or the breed of ſalmons, lam- 
preys, or any other fiſh may in any wiſe be taken or deſtroy- 
ed, on the like pain as in the 13 Ed. 1. /. 1. c. 47. 

And by the 17 K. 2. c. 9. The juſtices of the peace of 
all the counties ſhall be conſervators of the two ſtatutes 
above mentioned (and the mayor of London on the Thames 
and Medway), and thall ſurvey the offences therein mention- 
ed; and ſurvey and ſearch all the wears in ſuch rivers, that 
they be not ſo {trait as to be the deſtruction of ſuch fry and 
brood, but of reaſonable wideneſs after the old aſſize uſed. 
And the juſtices which ſhall find default againſt the ſtatutes 
ſhall make true puniſhment, and ſhall put under-conſerva- 
tors under them, who ſhall be ſworn to make like ſurvey, 
ſearch, and puniſhment. And the fame juſtices in their 
ſeſſions ſhall enquire, as well by their office, as at the 
information of the under-conſervators, of all treſpaſſes 
and defaults aforeſaid ; and ſhall cauſe them which ſhall . 
be thereof indicted to come before them ; and if they be 
thereof convicted, they thall have impriſonment, and make 
fine at the diſcretion of the juſtices : and if the ſame ſhall be 
at the information of an under-conſervator, he ſhall have 
half the fine. . | 

By the 1 C. ff. 2. c. 18. /. 14. it is enacted, That if any 
perſon thall lay or draw any net, engine, or other device, or 
do any other act in the Severn, Dee, ye, Teame, Mere, 
Tees, Ribble, Merſey, Dun, Air, Ouxe, Swaile, Calder, 
Nba, Eur, Darwent, or Trent, whereby the ſmall fry 
of ſalmon, or any kepper or ſhedder ſalmon, or any falmon 
not eighteen inches long from the eye to the extent of the 
middle of the tail, ſhall be taken or killed; or ſhall ſet any 
bank, dam, hedge, ſtank, or nets croſs the ſaid rivers, where- 
by the ſalmon may be taken or hindered from going up the 
TLYETS 


* being kepper or ſhedder ; nor any pike or pickerel not being 
in length ten inches fiſh or more; nor any ſalmon not being 
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rivers to ſpawn; or ſhall, between the laſt day of July and 
| the 12th of November (except in the Ri, where they 


may be taken between January I, and September 15), by any 

net, device, &c. take, or wilfully hurt any falmon in any of 

the ſaid rivers; or ſhall after November 12, yearly, fiſh there for 

falmon with any net leſs than 2 inches in the meſh, he ſhall, 

on conviction, in one month, before one juſtice, on view, 

confeſſion, or oath of one witneſs, forfeit 5/. with the fiſh, 

nets, and engines; half the ſum to the informer, and half to 

the poor by diſtreſs. For want of diſtreſs, the oitender thall 8 

be committed to the houſe of correction or gaol, for any 

time not exceeding three months, nor leſs than one; there 

to be kept to hard labour, and ſuffer ſuch other corpo- 

real puniſhment as the juſtice ſhall think nt, And the juſ- 

tice ſhall order ſuch nets and engines to be ſeized and cut 

in pieces, or otherwiſe deſtroyed in his preſence ; and the 

banks, dams, hedges, and ſtanks, to be demoliſhed and re- 

moved at the expence of the offender, to be levied in the 

ſame manner as the ſaid ſum of 50. | 

The ſtatute does not direct that the fiſh, nets, and engines, 

ſhall be divided, like the penalty of 5/. between the informer 

and the poor ; it ſeems therefore that thoſe articles are for- 

feited to the king, © | 

By the ſame ſtatute, ,. 15. No falmon out of the ſaid No falmon 

rivers ſhall be ſent to London under the weight of fix pounds; V*ghng leſs 
. . . . * than 6 pounds 

on pain that the ſender, buyer, or ſeller, on the like convic- to be ſent to 

tion, ſhall forfeit 5/. and the fiſh ; half to the imformer, and London, 


* half to the poor by diſtreſs; and for want of ſufficient 


diſtreſs, the offender ſhall be committed to the houſe of cor- 
rection or gaol, there to be kept to hard labour for three 
months, if not ſooner paid. | 

If any perſon ſhall think himſelf aggrieved, he may appeal Appeal. 
to the next ſeſſions. Id. /. 17. | RIES | 

By the 1 Eliz. c. 17. it is enacted, That no perfon, of Spawn in gene- 
what eſtate, degree, and condition ſoever he be, ſhall take . nd fiſt un- 
and kill any young brood, ſpawn, or fry of eels, falmon, pike, of ſcaſon, by 


picxkerel, or other fiſh, in any floodgate, PIPEagall of mil}, or 1 Eliz. c. 17, 
alt 


in any ſtraits, ſtreams, brooks, or rivers or frelſh ; nor 


ſhall take and kill any ſalmon or trout, not being in ſeaſon, 


in length ſixteen inches fiſh ; nor any trout not being in 
length eight inches fiſh ; nor any barbel not being in length 
twelve inches: and no perſon thall fiſh or take fiſh by any 
device, but only with net or tramel, whereof the meſh ſhall 
be two inches and a half * (angling excepted and ex- 
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—_— Fiſh. | 
cept (melts, loches, minnies, bulkheads, gudgeons, and eels) ; 
on pain of forfeiting 20s. for every offence, and alſo the fiſh, 
nets, and engines. /. 1, 2, 3, 4 5 | 5 
Conſerrators The lord admiral, and the mayor of London, and all the 
may inquire. conſervators of rivers, may inquire hereof by a jury; and in 
ſuch caſe they ſhall have the fines. /. 6, 7. | | 
And che leet, The leet allo may inquire hereof; and then the forfeiture 
ſhall go to the lord of the leet. And if the ſteward do not 
charge the jury therewith, he ſhall forfeit 40s ; half to the 
king, and half to him who ſhall ſue. And if the jury con- 
ceal the offence, he may impanel another jury to inquire of 
ſych concealment : —4 if it is found, the former jury ſhall 
forfeit every one 20s, to the lord of the leet. /. 8, 9. 

And if the ofence is not preſented in the lect within a 
year, then it may be heard and determined at the ſeſſions or 
aſſizes, (ſaving the right of the conſervators.) This act 
of 2 Eliz. which was temporary, was made perpetual by 

c. 4. . 
Penalty for tak- . By the 33 G. 2. c. 27. it is enacted, That no perſon ſhall 


— dr take, or knowingly have in his poſſeſſion, either in the wa- 


 ſeffion, ſpawn, ter or on ſhore, or ſell, or expoſe to ſale, any ſpawn, fry, or 


fry, unſizcable brood of fiſh, or any unſizeable fiſh, or fiſh out of ſeaſon, or 


fiſh or out of . k | . 
ſeaſon, by 33 G. an) ſmelt not five inches long; and any perſon may ſeize 


40 7. any ſuch, together with the baſkets and package, and charge 
a conſtable or other peace officer with the offender and with 


the goods, who ſhall carry them before a juſtice; and on 


conviction before ſuch juſtice, the fame ſhall be forfeited 


and delivered to the profecutor ; and the offender ſhall alſo 
forfeit 205. to be levied by diſtreſs by warrant of ſuch juſtice, 
half to the proſecutor and half to the poor where the offence 
was committed (and any inhabitant of ſuch pariſh, never- 
theleſs, may be a witneſs) ; for want of ſufficient diſtreſs, the 
oftender to be committed to the houſe of correction, there 
to be kept to hard labour for any time not exceeding three 
months, unleſs the forfeiture be ſooner paid. Provided, that 
the juſtice may mitigate the ſaid penalty, ſo as not to re- 
mit above one half. Perſons aggrieved may appeal to the 
next ſeſſions, —And the form of the conviction may be this: 


Form of con- Be it remembered, that on this day of in 

viction. the year of the reign of A. 0. is convicted 
before me one of his majeſty's juſtices of the peace 
for the of for and I do adjudge him 
to pay and forfeit the ſum of Given under m 
rand and ſeal the day and year aboyeſaid, /. 13, 15, 1 
I7, 18, 19. RO ' * 


By 
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_ Fiſh. | 


over the 7hames and other rivers, to ſtand day and night, 
on pain of 1005. to the king. | | 1 


III. Regulations concerning fiſhing in or near the Sea. 


Deſtroying the 
ſpawn of ſca fiſh, - 


By the 3 Fac. c. 12. Every. perſon who ſhalt willingly 
take, MI ſpoil. any ſpawn, fry, or brood of any ſea- 
fiſh, in any wear or other engine or device whatſoever, ſhall 
forfeit for every offence 10/. half to the king, and half to him 
who ſhall ſue; to be levied by the conſtables or church- 
wardens by diftreſs, /. 2. | | 


By the 2 F. 6. c. 15. No perſon. ſhall faſten any nets 
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And every perſon who ſhall ſet up any new wear along EreQing wean 


the ſea-ſthore, or in any haven, harbour, or creek, or with- 
in five miles of the mouth of any haven or creek, ſhall, on 
conviction before one juſtice or mayor, forfeit for every of- 
fence 10l. in like manner. Ia. ; | 


th. on the hore, 


By the 9 G. 2. c. 33. it is enacted, That no perſon ſhall penalty 920 
take, kill, or deſtroy any lobſters on the coaſt of Sco!land, ing lobſters be- 


from June 1, to September 1, yearly, on pain of 5/, to be 


recovered by any one who ſhall inform and ſue for the ſame, 


on a ſummary complaint before two juſtices of the ſhire on 
the coaſt where the offence ſhall, be committed. /. 4. 


tween June aud 
September 7. 


By the 3 Fac. c. 12. Every perſon who ſhall fiſh in any size of the 
haven, harbour, or creek, or within five miles of the mouth meſhes of nets 
of any haven, harbour, or creek of the ſea, with any draw-net de be uſed at fea, 


or drag-net under three inches meſh, viz. 14 inch from 
| Knot to knot (except for the taking of the ſmoulds in Nor- 


folk), or with any nets with canvas, or other engine or de- 
vice whereby the ſpawn, fry, or brood of ſea- fiſn may he de- 
ftroyed, ſhall forfeit ſuch net, and 105, for every offence ; 
half to the poor, and half to him who ſhall ſue, /. 2. 

But this ſhall not extend to any net of leſſer meſh, only 
for taking of herrings, pilchards, ſprats, or lavidnian. Id, 


And by a ſubſequent ſtatute (viz. the 1 G. f, 2. c. 18.) Limitation of 


If any perſon ſhall uſe at ſea, on the Eng/i/h coaſt, any traul- 


the meſhes in 
nets at ſea by 


net, drag-net, or ſet · net, for catching any fiſh (except her- the 1 G. ſt. 4. 


ſhall on conviction (after ſummons) before one juſtice where 


the offendet reſides or ſhall be found, on oath of two wit- 
neſſes, in one month after the offence, forfeit the ſame, and, 


the ſum of 20/;- half to the informer and half to the poor, 


dy. 


rings, pilchards, fprats, or lavidnian) which has the meſh c. 18. 
leſs than J* inches from knot to knot, or which has a falſe 
or double bottom, or ſhall put one net behind another; he 


: 
D 2 


—ͤ—ũ—U—ñ—.e — — 4 — — — n - 
22 ——— —-—' Het F atm quran gu; 8 b — 
ASA —— — * 5 — - w* wp * — — 4 
* ee, 7. 
V * * 9 0 K* of —_ 


— REG 


— _ — — o 
— = 
_- 1 _ 


. 72 "FE; 0 


„ 


- 3%; 01 


1 R 


—— 


7e . ²˙—ꝛm oe egy eo - 


o — — 


b —— —— — 


— 


* * 3 
4 gu ts 2 * _ 


ers 


— * 


* — ma — — 
mon Ag... pe — — —— — 
K * — — * 7 — 
— — 
92 WEIS. a era eas mos — 
* — 
"I". — = * 
— = a _ — my _ Fel ts... * 
- — — wa 
* 
— , " 
Cas. — 
. —- — 2 ax 
. 4 


_ 
— 


—— ͤ Uö—k —— 5 — — 


— 


— — 4 


—ů 


2 * 
e * 


- 


— 


_ _— 
— — 1 4 
* — 3 a 
ws —— 
r p - 2 * 2 
- — _ 
4 — — = 
- _— — 
„ 4 
3 — * 


„ 


4 


1 2 
. 


* . 1 


1 


— — 
—— 


Fiſh. 


by diſtreſs: and for want of ſufficient diſtreſs, the offender 
ſhall be committed to gaol for twelve months, and the nets 


ſhall be burnt. | 
Perſons who think themſelves aggrieved may appeal to the 


next ſeſſions. Id. 
It is alſo enacted, by the ſame ſtatute, That if any perſon 
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Appeal. 


Reſtrictions re- 


| -— ue hall bring to ſhore, or expoſe to ſale, any fiſh leſs than the 


of ca- ny 
| following ſizes, from the eyes to the extent of the tail, viz, 


bret or turbot 16 inches, brill or pearl 14, codlin 12, whit- 
ing 6, beſs and mullet 12, ſole 8, place or dag 8, flounder 7 
—he ſhall forfeit ſuch fiſh to the poor, beſides the ſum of 
201. which ſhall go half to the informer and half to the poor; 


to be levied by diſtreſs : and for default of payment, or of 


ſufficient diſtreſs, the oftender ſhall be ſent to the next houſe 

of correction, or other common gaol of the county, to be ſe- 
verely whipped, and kept to hard labour for any time not ex- 
ceeding fourteen days, nor leſs than ſix. Perſons who think 
themſelves aggrieved may appeal to the next ſeſſions. 


Turbot and bril But by the 33 G. 2. c. 27. Bret or turbot, or brill or 
ere excepted by pearl, though under the ſaid dimenſions, may be expoſed to 


r „ 37+ fale, provided they are not fold by retail for more than Gd. a 
under 6d.2 pound. And if a greater price ſhall be demanded or taken, 
pound. or ſuch fiſh ſhall not be weighed and meaſured if required, 
they ſhall be forfeited, and the offender ſhall alſo forfeit 205. 
To be recovered, mitigated, and applied as the penalties in 
that part of this act given above, relating to the ſpawn of 

fiſh, fiſh under ſize, and out of ſeaſon. /. 11, 

IV. Of the Importation of Fiſh. 

__ fil By the 18 C. 2. c. 2. If any ling, herring, cod, or pil- 
— © chard, ſalmon, eels, or congers, by foreigners, ſhall be im- 


ported, or expoſed to ſale, any perſon may ſeize the ſame ; 
half for himſelf, and half for the poor. | 
No fiih taken by, or received of any foreigner, except 
Proteſtants inhabiting in England, ſhall be imported (except 
eels, ſtock-fiſh, anchovies, ſturgeon, botarge, or cavear, lob- 
ſter, and turbot), on pain of 100/. and the maſter of the 
veſſel 50/; one half to the poor, and the other to the in- 
former who ſhall ſue in twelve months after the offence 
committed, in any of the courts at /Ye/imin/ter, 1 G. fl. 2. 
Co 18. 9 G. 2. c. 33. , 
Reſpecting thoſe fiſh in which the ſalt duties are concern- 
ed, ſee SALT. 0 
he following local acts on this ſubject are in force; 


Fix. | 
The 


Fiſhery. | LE 
The fiſh-markets in London and Meſiminſter are regulat- 


ed by the ſtatutes of 22 C. 2. c. 493 the 29 G. 2. c. 395 


the 33 G. 2. c. 27; and the 2 G. 3. c. 15. f 
The 30 C. 2. c. 9. is an act for the preſervation of fiſhing. 


in the river Severn. | 
The 18 G. 3. c. 33. is an act for the better preſervation 


of fiſh, and regulating the fiſheries, in the rivers Severn and 


Vernew. . ; 

The 9 Ann. c. 26. is an act for the better preſervation 
and improvement of the fiſhery within the river Thames; 
and for regulating and governing the company of fiſhermen 
of the ſaid river. h 

The 30 G. 2. c. 21. is an act for the more effectual pre- 
ſervation and improvement of the ſpawn and fry of fiſh in 
the river Thames and waters of Medway ; and for the better 
regulating the fiſhery thereof. | | 
The 4 Ann. c. 21. is an act for the increaſe and better 
preſervation of ſalmon and other fiſh, in the rivers within 
the counties of Southampton and Milis. In which ſome al- 
terations have been made by the 1 G. fl. 2. c. 18. 

Billing ſvate was made a free market for fiſh by the 10 & 
11 V. b. 24. . 


* 


Fiſhery, 

Y the 26 C. 3. c. 81. An annual bounty is granted for Annual bounty 

ſeven years, irom- June I, 1787, to owners of ſhips of for ſhips in the 
fifteen tons and upwards employed in the ///hite Herring Mens crring 
fiſhery, under certain regulations ſet forth in the act; the bh. 
particulars of which, ſo far as they fall under the juriſdiction 
of juſtices of the peace, are as follow: | 
From and after Oober 1, 1786, on all barrels and caſks Caſksto be legi» 
in which any fiſh (except freſh fiſh) ſhall be packed, either Py marked. 
for exportation or home conſumption, the name of the curer 
of ſuch fiſh ſhall be marked and burnt with iron, in fair 
large, legible, conſpicuous, and permanent characters, an 
the ſtaves of every barrel wherein any white herrings, or 
wet white fiſh ſhall be packed or put up for exportation, 
ſhall not be of a leſs thickneſs at the bulge than half an inch, u; 
and ſhall be full bound; and in default thereof the fame may 2 


be ſeized and ſecured, by any officer of exciſe or cuſtoms ; 


and 


156 | Flilhery. 
and on proof of the fact, on oath, before one juſtice, the 

ſame, together with the caſks, ſhall be forfeited. /. 17, 18. 
Fiſhermen may And by the ſame ſtatute, /. 19. Every perſon who has 
let up trades in followed the occupation of a ſeaman or fiſherman for ſeven 
ny town. fucceflive years, on board any ſhip or veſſel employed in the 
fiſheries of Great-Britain (being a married man) may ſet up 
and exereiſè ſuch trade as he is apt and able for, in any town 
or place in Great- Britain, without moleſtation, as freely, 
and with the ſame proviſions, as any mariner or ſoldier are 

.  _ authoriſed to do by the 22 G. 2. c. 44. | 

_— _ And whereas by 1 G. c. 18. and 9 G. 2. c. 33. No fort 
I G. c. 18. an Of flat- fiſn nor freſh fiſh whatſoever (turbots and lobſters ex- 
. 2. c. 33. to Cepted) could be legally imported or ſold in England, which 
| 1 in were taken by, bought of, or received from, any ſoreigner, 
Weſtminſter. or out of any ſtrange bottom (except Proteſtant ſtrangers ) 
may now be re- inhabiting this kingdom, on pain of a 100/. to be forteited 
3 by two by the perſon offending; and the maſter of the veſſel in 
which any ſuch fith ſhould be illegally imported was alſo 
liable to the penalty of 50/. to be recovered in the courts at 
23 But the great expence and delay of ſuch pro- 
utions diſcouraged perſons from ſuing for ſuch penalties: 
it is therefore enacted, that, upon complaint made on oath 
before two juſtices, by any officer, that he has cauſe to be- 
lieve that any fiſh have been imported or expoſed to ſale, 
contrary to the faid acts, ſuch juſtices may ſummon the per- 
ſon accuſed, either perſonally, or by leaving a ſummons at 
his uſual place of abode whilſt he ſhall be og ſhore, or, not 
being on ſhore, with ſome perſon in the veſſel to which he 
belongs ; or þy warrant may cauſe ſuch perſon to be brought 
before them, at any time and place they ſhall appoint. /. 43. 
All penalties And all pecuniary penalties impoſed by the ſaid act of 9g G. 
impoſed by 9G. 2. c. 33. may be recovered — two juſtices, on proof 


2. ©- 33-may de and conviction of the offence, by confeſſion, or oath of one 


recovered by 


two juſtice, Witneſs, and the whole of ſuch penalty ſhall go to the in- 
former : and if ſuch penalty, with the coſts, ſhall not be 
paid upon conviction, the ſame ſhall be levied by diſtreſs ; 
and for want of ſufficient diſtreſs, the offender ſhall be com- 
mitted to the common gaol for one year, if the penalty ſhall 

not be ſooner paid. /. 46. | 
Offer:dersmay And that the perſon convicted in any of the ſaid penalties 
be derained in may not evade impriſonment by flight, ay” army imme- 
— 43 diately after conviction, may order ſuch offender into cuſ- 
We tody, (if the penalty be not immediately paid) during fuch 
| time, not exceeding forty-eight hours, as they ſhall think 
proper to allow for the return of the warrant of diſtreſs. 


Fewrs * But 


J. 50. 
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But ſhould it appear to the ſatisfaction of ſuch juſtices, if not ſufficient 
by confeſſion, or other witneſs, that ſuch party has not ſuffi- diltreſs, 


cient goods to anſwer the penalty, ſuch juſtices may, with- 
out iſſuing a warrant of diſtreſs, commit him, as if ſuch war- 


rant had actually iflued, and a return of nulla bona been | 


made thereon. /. 48. : 
Provided that, if any ſuch offender ordered to be commit- But ſecurity 


ted, ſhall, before his commitment, procure ſecurity to be may be given 


; ici nalty for the pay 
given by two ſufficient ſureties, for payment of the 3 for 6 —— 


and charges within fourteen days, excluſive of the day 


conviction, the juſtices may accept ſuch ſecurity, and, on 


non-payment within the time limited, any two juftices may 
commit the party convicted, and his ſureties, to the com- 
mon gaol, for ſuch time as the perſon convicted would have 
been liable to if no ſecurity had been given, unleſs the pe- 
nalty and charges ſhall be ſooner paid. /. 49. 
| Any perſon thinking himſelf aggrieved may, within three Appeal. 

months, appeal to the ſeſſions, giving 41x days notice to the 
informer, and with two ſareties entering into recognizance 
before one juſtice, to appear and proſeeute ſuch appeal, and 
abide by the order of, and pay the coſts (if any) at ſuch 


ſeſſions; and if ſuch judgment be affirmed, the party ap- 


pealing ſhall pay double coſts, to be aſcertained by the court, 

If the perſon appealing ſhall have paid the penalty into 

the hands of the juſtices by way of depoſit, or ſhall be then 

impriſoned, ſuch perſon may appeal, on his entering into 

recognizance as aforeſaid (without ſureties), and remaining 
in priſon in the mean time, or depoſiting ſuch penalty with 

the juſtice till the appeal ſhall be determined. /. 51. 

And no conviction or judgment ſhall be ſet aſide by the conνñdion than 
ſeſſions for want of form, provided the material facts on not be ſet aſide 
which ſuch conviction. is grounded be proved to the ſatiſ- for want of 
faction of the court; and no proceedings of the ſaid court - 

{hall be removed by certicrari into any other court. /. 52. 

Witneſs, duly ſummoned, not appearing, may be appre- ywznen;s, DT 
hended by warrant of ſuch juſtices, and brought before them; appearing. 
and if any witneſs ſhall refuſe to be ſworn and give his evi- 
dence, wilfully forſwear himſelf, or prevaricate in his evi- 
dence, ſuch juſtices may commit him to the common gaol 
for one year, without bail. / 44. | 1 
', The examination of every witneſs ſhall be taken in writ- Written exi- 
ing, and, if the party accuſed cannot be made to appear at <<2cc admitted, 
the time of ſuch examination, or any witneſs cannot be 
made to attend when ſuch offender ſhall appear, then ſuch 
examination in writing may be read and made uſe of, and 
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Foꝛcible Entry 


ſhall have the ſame effect as if ſuch witneſs had been exa- 
mined vivd voce. ſ. 45. | | 

The proviſions of this act of 26 G. 3. c. 81. are extend- 
ed by the 27 6. 3. c. 10. N 


Deſtroying nets, By the 28 G. 2. c. 14. Any perſon who ſhall damnify 


ſails, or ſtores o 
the herring 


Ry the common 
kw. 


or deſtroy, without the conſent of the ſociety of the Free 


Britiſh Fiſhery, any of the nets, fails, cordages, ſtores, or 
other materials belonging to the ſaid ſociety, fal, on con- 
viction, on the oath of two witneſſes before one juſtice, for- 
feit to the ſociety treble value, to be levied by diſtreſs; and 
for want of ſufficient diſtreſs, to be committed to the houſe 
of correction to hard labour for any time not exceeding 
three months, or till ſatisfaction ſhall be made: but proſe- 
cution muſt be commenced in ſix calendar months. /. 9. 


— 


7 
N 


Foꝛcible Entry and Detainer. 


FORO E, vis, in the common law, is moſt uſually ap- 
, plied in an ill part, ſignifying unlawful violence. 1 In/t. 
101. | | 
Forcible entry is a violent actual entry into a houſe or 
land, &c. or taking a diſtreſs of any perſon weaponed, whe- 
ther he offer violence or fear of hurt to any there, or furi- 
ouſly drive any out of the poſſeſſion thereof. Mei. Symbol. 
2. /. 66. 
p IR law, if a man had a right of entry in him, 
he was permitted to enter with force and arms, and to de- 
tain his poſſeſſion by force, where his entry was lawful. 
This created great inconvenience, by arming the tenants 
of the lords, and in a manner encouraging them in miſchief, 
who were always too forward in rebellions and all conten- 
tions in their neighbourhood. And it alſo gave an oppor- 
tunity to powerful men, under the pretence of feigned titles, 


forcibly to eject their weaker neighbours. Da/t. c. 297. 


And it ſeems certain, even at this day, that he who is 


wrongfully diſpoſſeſſed of his goods may juſtify the retaking 


of them by force from the wrong doer, if he refuſe to deli- 
ver them; for the violence which happens through the re- 
ſiſtance of the wrongful poſſeſſor, being originally owing to 
his own fault, gives him no juſt cauſe of complaint, becauſe 

| | he 


Fi and Detainer. 159 
1 he might have prevented it by doing as he ought. 1 Haw. 
140. | * 0 

1 But forcible entry and detainer are ſtill offences at the 

X# common law; and the proſecutor, if he pleaſes, may pro- 
XX ceed in that way; but then the indictment ought to expreſs 
not only the common technical words, with force and arms, 
but alſo ſuch circumſtances as may make it appear, upon 
the face of the indictment, to be more than a common treſ- 
"3 paſs. Burr. Mans}. 1698, 1731,  , | 

But the ſafeſt and moſt uſual method is to proceed upon 

the ſtatutes. And here it may be neceſſary to premiſe, . 4 
that they who keep poſſeſſion with force, in lands and tene- 
ments, whereof they or their anceſtors, or they whoſe eſtate 
they have in the ſame, have continued their poſſeſſion in the 
= fame, by three whole years next before, without interrup- 
tion, ſhall not be endamaged by force of any of the ſtatutes 


concerning forcible entry. 8 H. 6. c. 9. /. 7. 


J. What conſtitutes a forcible Entry and Detainer with- 
in the Statutes, 

L. In what Caſe it becomes a Riot. | 

III. Forcible Entry and Detainer, how puniſhable by 
Action at Law. 

IV. How puniſhable at the general Seſſions. 

JV. How puniſhable by one Fuftice of the Peace. 

VI. How puniſhable on a Certiorati, ö 


: 1 * 

* w% Bin 
—_ PF 
as . 8 


1. What conſtitutes a forcible Entry and Detainer toith- 
in the Statutes. | 


By the 5 R. 2. fl. I. c. 8. it is provided, That none from 
thenceforth ſhall make an entry into any lands or tenements 
(or benefice of holy church, 15 R. 2. c. 2. or other poſſeſ- 
tions, 8 H. 6. c. 9. / 2.) but in caſes where entry is given 
by the law; and in ſuch caſes not with ftrong hand, nor 
= with multitude of people, but only in a peaccable and eaſy 
manner; and if any from thenceforth ſhall do to the con- 
» trary, and thereof be duly convict, he ſhall be puniſhed by 
impriſonment and ranſon at the king's will. 
= Not with ſtrong hand, nor with multitude of people.] If 2 
2 perſon who pretends a title to lands, barely go over them, 
either with or without a great number of attendants, armed 
or unarmed, in his way to the church or market, or for ſuch 
like purpoſe, without doing any act, which either expreſsly 
| 1 
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or impliedly amounts to a claim of ſuch lands, he cannot be 
faid to make an entry thereinto. 1 Haw. 144. | 

try By the'8 H. 6. c. 9g. it is enacted, That from henceforth 

4 any do make any forcible ent: y in lands and tenements, 

or other poſſeſſions, or therein hold forcibly, after complaint 

thereof made, within the ſame county where ſuch entry is 

made, to the juſtices of the peace, or to one of them, by the 

party grie ved, that the juſtices or juſtice ſo warned, within 

/a convenient time, ſhall cauſe, or one of them ſhall cauſe, the 

ſaid ſtatute to be duly executed, and that at the colts of the 


party ſo grieved. 


But if a perſon enter into another's houſe or ground, either 
S p 


with apparent violence offered to the perſon of any other, or 
furniſhed with weapons, or company, which may offer fear, 
though it be but to cut or take away another man's corn, 
graſs, or other goods, or to fell or crop wood, or do any 
other like treſpaſs, and though he do not put the party out 
of his poſſeſſion, yet it ſeems to be a forcible entry. Dali. 

c. 126. * | 9 300 

But if the entry were peaceable, and after ſuch entry made, 
they cut or take away any other man's corn, graſs, wood, 
or other goods, without apparent violence or force, theugh 
ſuch acts are counted a diſſeiſin with force, yet they are not 
puniſhable as forcible entries. Dalt. c. 126. 

But ſhould he enter peaceably, and there by force or vio- 
lence cut or take away any corn, graſs, or wood, or for- 
cibly or wrongfully carry away any other goods there being, 
this ſeems to be a forcible entry puniſhable by theſe ſtatutes. 
Dalt. c. 126. | | 51. 

So are thoſe guilty of a forcible entry, who, having an eſ- 
tate in land, by a defeaſible title, continue with force in the 
poſſeſſion thereof, after a claim made by one who had a right 
of entry thereto. 1 Haw. 145. * of 

But he who barely agrees to a forcible entry made to his 
uſe, without his knowledge or privity, {hall not be adjudged 
to make an entry within theſe ſtatutes, becauſe he no way 
concurred in, or promoted the force. 1 Haw. 145. 

And, in general, it ſeems clear, that to denominate the 
entry forcible, it ought to be accompanied with ſome cir- 
cumſtances of actual violence or terror; and therefore an 
entry which has no other force than ſuch as is implied by 
the law, in every treſpaſs whatſoever, is not within theſe ſta- 
tutes. 1 Haw. 145. 

If a man enters to diſtrain for rent in arrear with force, 
this is a forcible entry; becauſe, though he does not claim 
the land itſelf, he claims a right and title out of it, which 


by theſe ſtatutes he is forbid to exert by force. Bridg. 1 75 a 
8 1 


_ 


and Detainer. 


It ſeems agreed, that an entry may be forcible; not only 


in reſpect of a violence agg done to the perſon of a man, 
as by beating him if he refuſe to relinquiſh his poſſeſſion, 
but alſo in refpe& of any other kind of violence in the man- 
ner of the entry, as by breaking open the doors of a houſe, 
whether any perſon be in it or not, eſpecially if it be a dwel- 
ling houſe, and perhaps alſo by an act of outrage after the 
entry, as by carrying away the party's goods; but it ſeems 


chat an entry is not forcible, by the bare drawing up a 


latch, or pulling back the bolt of a door, there being no 
appearance therein of being done by /frong hand, or multi- 
tude of people; and it hath been holden, that an entry into 
a houſe through a window, or by opening a door with a key, 
is not forcible. 1 Haw. 145. TAS | 
Reſpecting the circumſtances of terror, it is to be obſerved, 


5 that wherever a man, either by his behaviour or ſpeech, at 


the time of his entry, gives thoſe who are in poſſeſſion juſt 


| . cauſe to fear that he will do them ſome bodily hurt if they 


"| will not give way to him, his entry is eſteemed forcible, 


whether he cauſe ſuch terror by carrying with him ſuch an 


-1 0 unuſual number of attendants, or by arming himſelf in ſuch 


a manner as plainly intimates a deſign, or by actually threat- 


; #4 ning to kill, maim, or beat thoſe who ſhall continue in poſ- 
ſeſſion, or by giving out ſuch ſpeeches as plainly imply a 
= purpoſe of uſing force; as if a perſon ſay that he will keep 


bis poſſeſſion in ſpite of all men, or the like. 1 Haw. 145. 


If a man enters peaceably into any houſe, but turns the 


2 party out of poſſeſſion by force, or by threats frights him 
out of poſſeſſion, this is a forcible entry. Dali. c. 299% 
I Haw. 145, 149- | 8 


% 


But it-ſeems that no entry ſhall be judged forcible from 


any threatning to ſpoil another's goods, or to deſtroy his 


1 cattle, or to do him any other ſuch like damage, which is 


T not perſonal, Bo Haw. 146. 


It is however clear, that it may be committed by a ſingle 


© perſon, as well as by twenty. 1 Haw. 146. 1 


But nevertheleſs all thoſe who accompany a perfon, when 


be makes a forcible entry, ſhall be judged to enter with him, 
whether they actually come upon the lands or not. 1 
= Haw. 144. : 

It ſeems certain, that the ſame circumſtances of violence + 
or terror which will make an entry forcible, will make a 
detainer forcible alſo. And a detainer may be forcible, 
whether the entry were forcible or not. Whence it follows, 


that whoever keeps in the houſe an unuſual number of peo- 
Vox. II. (16.) | M * 
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By indictment. 


Foꝛtible Entry 


ple, or unuſual weapons, or threatens to do ſome bodily hurt 
to the former poſſeſſor if he dare return, ſhall be adjudged 
guilty of a forcible detainer, though no attempt be made to 
re-enter. 1 Haw. 140. 


II. In what Caſe it becomes @ Riot: 


A forcible entry or detainer made by three or more per- 
ſons, is alſo a riot, and may be proceeded againſt as ſuch, if 
no enquiry has before been made of the force. Dult. c. 44. 


III. Forcible Entry and Detainer, how puniſhable by 
Aion at Law. | 


By the 8 H. 6. c. 9. If any perſon be put out or diſſeiſed 
of any lands and tenements in a forcible manner, or put out 
peaceably, and after holden out with ſtrong hand, the party 
grieved ſhall have aſſixe of novel diſſeiſin, or writ of treſpaſs 
againſt the diſſeiſor; and if he recovers he ſhall have treble 
damages, and the defendant moreover ſhall make fine and 
ranſom to the king. /. 6. * 

But the party grieved ſhall have aſſixe.] But as this action 
is at the ſuit of the party, and only for the right, it lies only 
where the entry of the defendant was not lawful ; for, though 
a man enters with force, where his entry is lawful, he ſhall 
not be puniſhed by way of action; but he may be indicted 
by the ſtatute, for the indictment is for the force and for the 
king; and he ſhall make fine to the king, be his right ever 
ſo good. Dalt. c. 129. | 

Treble damages.] This he ſhall recover as well for the 
meſne occupation as for the firſt entry ; and though he ſhall 
recover treble damages, he ſhall recover coſts which ſhall 
be trebled alſo ; for the word damages includes coſts of ſuit. 


I Inſt. 257. 1 
IV. Hire puniſhable at the general S. ions. 


If the party grieved will loſe the benefit of his treble da- 
mages and coſts, he may have the aſſiſtance of the juſtices 
at the general ſeſſions, by way of indictment on the ſtatute 
of 8 H. 6. which being found there, he ſhall be reſtored to' 
his poſſeſſion, by a writ of reſtitution granted out of the 
ſame court to the ſheriff. Dalt. c. 129. | 

It is ſufficient in the caption of ſuch an indictment to ſay, 
that it was taken before A. B. and C. D. juſtices aſſigned 
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and' Detarner. 
ing, without ſhewing that 


o keep the peace of our lord the 4 mm 
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hey have authority to hear and determine felonies 
ape” aſſes ; for the ſtatute enables all juſtices of the peace, as 
Buch, to take ſuch indictments. Cro. Fac. 633. 1 Haw. 


. FA indictment of forcible entry into a tenement (which 
Way ſignify any thing whatſoever wherein a man may have 
eſtate or freehold) or into a houſe or tenement, or into 
so cloſes of meadow or paſture, or into a rood or half a 
Food of land, or into certain lands belonging to ſuch a houſe, 
Ur into ſuch a houſe, without ſhewing in what town it lies, 
r into a tenement with the appurtenances called Truc- 
unn, in D. is not good; for the place muſt be deſcribed 
"With convenient certainty, otherwiſe the defendant will not 
now the ſpecial charge to which he is to make his defence, 
Mor the juſtices or ſheriff know how to reſtore the injured 
arty to his poſſeſſion, Dali. c. 15. 2 Rol. Abr. 80. 


. 453. 5» 7˙ * . | 
And the indictment muſt ſet forth that the defendant ac- 
ally entered, and ouſted the party grieved, and continues 
s poſſeſſion, at the time of finding the indictment. 1 Haz, 


9, 150. | 


7 or upon the land, he is not ouſted of his poſſeſſion; 

t his cattle being on the ground do not preſerve his poſ- 

Mon. Dat, c. 132. +1 

No perſon can come within the dangers of the ſtatutes by 

Violence offered to another, in reſpect of a way or ſuch 
e eaſement, which is no poſſeſſion. 1 Mod. 73. 


ars, then the entry muſt be laid, into the freehold of A. 
che poſſeſſion of B. 3 Salk. 169. W 
A. 8 Ann. Q. v. Depute. The court was moved to quaſh 
indictment for a Vorcible entry, which ſet forth, that the 

Wendant entered forcibly into the cloſe of J. S. and turned 


* out ; whereas before the time, the term of which J. S. 
been poſſeſſed, was elapſed ; the exception was, that the 


Mate of J. S. ſhould have been particularly ſet forth, for he 
et have been a tenant at ſufferance; and it' has been 
n aqdjudged, that a tenant at ſufferance is not within the 
cute of forcible entries; it was likewiſe urged, that by the 
rds bad been, it does not appear but the eſtate of F. S- 
determined before the entry; therefore the indictment 


quaſhed. 11 Mod. 273. 
M 2 F. How 


But if a man's wife, children, or ſervants, continue in the 


An indictment for forcible entry was quaſhed for not ſet- 
g forth, that the party was ſeiſed or diſſeiſed, or what eſ- 
e he had in the tenement ; for if he had only a term for 
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V. How puniſhable by one Fuſtice of the Peace. 
By the 8 H 6. c. 9. For a more ſpeedy remedy, the par- 


ty grieved may complain to any one juſtice of the peace ; or 
to a mayor, ſheriff, or bailiff, within their liberties. 

But though one juſtice may proceed in ſuch caſes, it may 
be adviſeable for htm, if the time for viewing the force will 
ſuſter it, to have the aſſiſtance of one or two more juſtices, 

And concerning the power of ſuch one juſtice, it is thus 
enacted : PT | 

After complaint made to ſuch juſtice, by the party grieved, 
of a forcible entry made into lands, tenements, or other poſ- 
ſeions, or forcible holding thereof, he ſhall within a conve- 


nient tine, at the coſts of the party grieved (without any 


examining cr ſtanding upon the right or title of either party) 
take ſufficient power of the county, and go to the place 
where ſuch force is made. 15 K. 2. c. 2. 8 H. 6. c. 9. 


J. 2. Dalt. c. 44. 


Complaint by the party grieved]. Theſe words do not in- 


force any neceſſity of ſuch a complaint; ſor it is holden, 'J ) 
that the juſtice may and ought to proceed, upon any in- I 


formation or knowledge thereof whatſoever, though no com- 
—_ be brought unto him, by any party grieved thereby. 

mb. I4 . | | | h * 9 

Power i; the county. ] All people of the county, as well a 
the ſheriff as other, ſhall be attendant en the juſtices to ar- 
reſt the offenders; on pain of impriſonment and fine to the 
king. 15 R. 2. c. 2. 4 a 
And if the doors ſhall be ſhut, and thoſe who are within 


the houſe {hall refuſe the juſtice admittance, it ſeems he 3s 


may break open the houſe, to remove the forge. ' Dall. c. 44. 
And if, after ſuch entry made, the juſtice all find ſuch 


Force, 1 — cauſe the offenders to be arrefitd. 15 K. 2. i 


£2. Sv F568 9. 2. - | d 
He ſhall alſo take their weapons and armour, and cauſc 
them to be appraiſed, and afterwards to be anſwered to th: WW 
king as forfeited, or the value thereof. Dalt. c. 44. 18 
And ſuchjuſtice ought to make a record of ſuch force by Wi 
him viewed; which record ſhall, be a ſufficient conviction Wi 
of the offenders, and the parties ſhall not be allowed to tra- 
verſe it : and this record, being made out of the ſeſſions, by 
a particular juſtice, may be kept by him; or he may make il 


it indented, and certify the one part into the King's Bench, Wl 
or leave it with the clerk of the peace; and the other part 


he may keep himſelf, For this view of the force 3 ll 
| | : Ju ice il 


P 


and Detainer, 


iuſtice, being a judge of record, makes his record thereof in 
the 5 — 0 — (oa as ſtrong and effectual as if the of- 
fenders had confeſſed the force before him; and touching 
the reſtraining of traverſe, more effectual than if the force 
had been found by a jury, upon the evidence of others. (But 
this is, as to the fine and impriſonment, but not as to reſti- 
tution.) 15 R. 2. c. 2. Dalt. c. 44. ; 

And by the 15 K. 2. e. 2. The offenders, being arreſted 
(as before ſaid), ſhall be put in the next gaol, there to abide 
convict by the record of the fame juſtice, until they have made 
fine and ranſom to the king. 

It is faid, however, that the juſtice has no power to com- 
mit the offender- to gaol, unleſs upon his own view of the 
fact, and not upon the jury finding the ſame afterwards. 
Dalt. c. 44. 1 Haw. 142. 4 

And if ſuch offenders, being in the houſe at the — 
of the juſtice, ſhall make no reſiſtance, nor make ſhe o 


many force, the 2 cannot arreſt or remove them at all upon 


alt. c. 44. 


But, however, if the force be found afterwards, by the in- 


quiry of the jury, the juſtice may bind the offenders to the 


peace; and, if they are gone, he may make his warrant to 
take them, and may afterwards fend. them to the gaol, until 
they have found ſureties for the peace. Dalt. c. 44. | 
Until they make fine.] H. 1 G. 2. K. v. Sir Edmund 
Elwel. The defendants were convicted on view of three 
juſtices. of the peace in Kent, of a forcible detainer; and 


were committed by them to Maidſtone gaol, till they thould 


pay a hae to the king, on which they ſued out a ce: !orart, 
to remove the conviction into the court of King's Bench, 
and an habeas corpus to bring up their bodies. Exception 


was taken to this conviction, that it was ill, becauſe the 


commitment was of the defendants to gaol, there to remain 
till each thould have paid a fine to the king; and the juſtices 
of the peace have aſſeſſed no fine, fo that it amounts to an 


indefinite commitment to priſon, which is illegal. Againſt 


which it was argued for the king, that this court might aſ- 
ſeſs the fine; the caſe of The King v. Chaloner, 1 Keb. 58 5. 
was cited. As to that caſe the court faid, the party ſubmitted 
to a fine, a very ſmall one being ſet on the circumſtances of 
juſtices might and ought to ſet. the fine, they being the beſt 
judges, from their view, of the nature of the offence ; and 
that they need not inſtantly ſet it, but might adjourn for a 
little time to conſider of the fine. They held alſo, that if 
a certiorari came to them, they n proceed to ſet a fine, 


. | and 


the caſe; and all the judges were of opinion, that the 


Foreible Entry 


and compleat their judgment, and it would be no contempt; Wl 
and therefore they held, that this commitment being, that 
the defendants ſhould. lie in priſon till they paid their fine, 
and 79 fine being ſet, the conviction was bad, and was ac. 
cordingly quaſhed, and the defendants were diſcharged, 
L. Raym. 1514. Str. 794. e 

The ſime was alſo ſolemnly reſolved in Leighton's caſe, WW 
and that the juſtice may aſſeſs. the ſame, either before the 
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| WE commitment or after. 1 Haw. 142. I 
| IRE And the fine ſhould be ſet upon every offender ſeverally, 1 
en and not upon them jointly; and it is the duty of the juſtice 5 
l 60 * to eſtreat the fine, and to ſend the eſtreat into the exche. 
Wl | 14 quer, that from thence, the ſheriff may be commanded to 
| l 1 1 * it for his majeſty's uſe. Dall. c. 44. 1 7 
1 1 But on payment of the fine to the ſheriff, or upon ſure. 
M4 ties found (by recognizance) for the payment thereof, it iſ 
” T4800 ſeems that the juſtice may deliver the offenders out of priſon {i 
t HE again at his plealure. Dalt. c. 44. 9 
| We But the party ouſted cannot be reſtored to his poſſeſſion Wi 
1 by the juſtice's view of the force; nor unleſs the ſame force 
0:40 be found by the inquiry of a jury: concerning which it is 1 
iii | enacted as follows : (2-1 | 1 
Mii | . By the 8 H. 6. c. . it is enacted, That, though the per- 
W114; 36 ſons making ſuch entry be preſent, or elſe departed before 
Mii $1 the coming of the juſtice, he may, notwithſtanding, in ſome 
Wi 51 good town next to the tenements ſo entered, or in ſome iſ 
e other convenient place, according to his diſcretion (and tha: 
Ws. vl though he. go no! to ſee the place where the force u; Dalt. 1 
111 34 c. 44.) have authority and power to inquire by the people 1 
1 [ of the county, as well of them who make ſuch forcible entry, 1 
e as of them who hold the ſame with force; and if it be found 
1 | 1 1g that any doth contrary to this ſtatute, then the 'faid 'juftice 1 
Wi! 4 Hall cauſe to 2 the lands and tenements fo altered or 
in holden as aforeſaid, and ſhall put the party, ſo put out, n 
4 if ( ol ful! p:ſJeſſi»n of the ſame lands and tenements, fo entered or Wi 
i 111 holden as before. /. 3. 0 1 
i 1 bl In order to which it is enacted, by the ſame ftatute, ,. 4, 4 | 
1 "of 


5, That the juſtice ſhall make his precept to the ſheriff, 
commanding him, in the king's name, to cauſe to come be- 1 
fore him ſufficient and indifferent perſons, dwelling next 
about the lands ſo entered, to inquire of ſuch entries, 
whereof every man who ſhall be impanelled to enquire in 

this behalf, ſhall have lands.or tenements of the yearly value Wil 
of 40+. at the leaſt, above reprizes. And the ſheriff ſhall ll 
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and Detatuer- 


005; and at every day after, double. And the ſheriff making 


onviction before the ſame juſtice or before 


| all, on co be N 
forfeit 20/; half to the king, and half to 


default, ſh, 
the judge of athze, 


him who ſhall ſue, with coſts ; and. moreover ſhall make 


fine. and ranſom to the king. =” 
| Before the ſame juſiice.] The juſtice may proceed againſt 
the ſheriff for this default, either by bill at the ſuit of the 
party, or by indictment at the ſuit of the king. Dalt. c. 44. 
If the defendant is not preſent, he ought to be called to 
anſwer for himſelf ; for it is implied by natural juſtice, in 


the conſtruction of all laws, that no one ought to ſuffer 3 

prejudice thereby, 

defending himſelf, 
And it ſeems agreed, t 


1 Haw. 154 | 


tion till the traverſe be tried. 1 Haw. 154. 


The defendant may alſo plead three years poſſeſſion, by the 


31 Elig. c. II. whereby it is declared and enacted, That 
no reſtitution upon any indictment of forcible entry, or 
holding by force, be made to any perſon, if the perſon in- 
dicted has had the occupation, or been in quiet poſſeſſion 
for the ſpace of three whole years together next before the 
day of; the iudictment found, and his eſtate therein not de- 


termined ; and reſtitution ſhall ſtay till that be tried: and if 
it is found againſt the party indicted, he ſhall pay ſuch coſts 
eſſed by 


and damages. to. the other party, as ſhall be a the 
judges or juſtices ; the ſame coſts and damages to be re- 


covered and levied as coſts and damages in judgment upon 
other ations. | 3 

And the plea of ſuch poſſeſſion has been held good, with- 
out ſhewing under what title, or of what eſtate ſuch poſ- 
ſetlion was; for it is not the title, but poſſi/ion only, which 
is material in this caſe. 1 Haw. 152. 45Y 


It was held by the court in Leighton's cafe, that if the 
defendant ſhall either traverſe the entry, or plead that he has 


been three years in poſſeſſion, the juſtice may ſummon a 
jury for the trial of ſuch traverſe, for it is impoſſible to de- 
termine it upon view; and if the juſtice have no power to 
= try it, it would be eaſy for any one to elude the ſtatute by 
the tender of ſuch a traverſe; and therefore, by a neceſſary 


conſtruction, the juſtice muſt needs have this power as in- 


= cidental to what is expreſsly given him. 1 Haw. 142. 
And this traverſe muſt be tendered in writing, and not 
by a bare denial of the fact in words; for thereupon a ve- 
nire facias muſt be awarded, a jury returned, the iſſue 
tried, a verdict found, judgment given, and coſts and da- 


M 4 mages 


without firſt having an opportunity c 


„ that if the defendant tender a tra- 
verſe of the force, the juſtice ought, not to make any reſtitu- 
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B: ſheriff to do it. ; Dali Co 44. | 
Alſo by the 21 


like to tenants for term of years, tenants by copy 
roll, guardians by knight's-fervice, tenants by elegit, ſtatute- 


' Fozeible Entry 
mages awarded; and there muſt be a record in writing ta 
do all this, and not a verbal plea. Dalt. c. 133. 1 Haw. 
154. e ee 
Upon which traverſe tendered, the juſtice ſhall cauſe a 
jew jury to be returned by the ſheriff, to try the traverſe ; 
55 i may be tried the next day, but not the fame day. 

alt c. 133. . ente 
And it ſeems, that he who tenders the traverſe, ſhall bear 


all the expences of the trial z and not the king, or the party 
" proſecuting, Dall. g. 1 | 8 


The ſaid juſtice, See BY, 6, 6. 9. . z. above. It ſeems 


agreed that no other juſtice of 5 except thoſe 
before whom the indictment ſhall be found, ſhall have any 
power, either at the ſeſſions or out of it, to make any 
award of reſtitution. 1 Haw. 152. 51. 
Shall cauſe to reſeize. Id.] The juſtice may break open 
the houſe by force to reſeize the ſame; and the ſherift may 
do the like, having the juſtice's warrant. Dat. c. 
And the faid juſtice ſhall remove the force, 


putting 


out all ſuch offenders as ſhall be found in the houſe, or 


upon the lands, that entered or held with force. Dall. 
„ 17 

Put the party—in full poſſeſſion.) And he may either do 
this in his own proper 4 or * e to the 
1 Haw. 151, 152. 
Fac. c. 15. it is enacted. That ſuch 
Judges, juſtices, or juſtices of the peace, as may give reſti- 
tution to tenants of any eſtate of frechold, may give the 
court- 


merchant and ftaple, of lands or tenements by them fo 
holden, which ſhall be entered upon by force, or holden 


from them by force, 


VI, How puniſhable by Certiorari. 


Though regular] the juſtices who were preſent at 
the enquiry, and when'the indictment was found, ought to 
award reſtitution ; yet if the record of the preſentment or 


indiQment ſhall be certified by the juſtice or juſtices into 


the King's Bench, or the fame preſentment or indictment 
be removed and certified thither by certiorar;, the juſtices 
of that court may award a writ of reſtitution to the ſheriff, 
to reſtore paſſeion to the party expelled; for the juſtices 
of tne King's Bench have a ſupreme authority in all caſes 
of the crown, Dali. c. 44. | 
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King's Bench, 


expreſs words, And as to 


and Detatiner. 
And if, _ 2 removal of the. proceedings into the 
the conviction ſhall be quaſhed, the court 
will order reſtitution to the party injured as in the follow- 
t / wh welt .. 

"Ir, 8 G. X. and Fones, A conviction of forcible enti 
was quaſhed for the old exception of meſſuage or tenement, - 
on account of the uncertainty ; but the reſtitution was op- 

ed, on an affidavit that the party's title (which was b 
leaſe) was expired ſince the conviction. But the court ſaid, 
they had no diſcretionary power. in this caſe, but were 
5 to award reſtitution, on quaſhing the conviction. 

Ir. 474+ ; . | | 58 

E. 5 Am. Sir Golfref Kneller"s caſe. If there be a for- 
cible detainer, and an inquiſition taken, and then a certio- 
rari to remove the inquiſition, and afterwards a new for- 
cible detainer, the juſtices may, notwithſtanding the certio- 
rari, record the force: ſo if, after the inquiſition, and be- 
fore the certiorari, there had been a forcible detainer, the 
juſtices might have recorded the force; but all proceedings 
upon ſuch inquiſition are ſtopped by this writ, 1 Salk. 
1... TO; 1h" die 4 

E. 3 Ann. "'# V. Goodenau 5. An inquiſition of 4 forci- | 
ble entry found before a juſtice of the peace in the country, 
was removed into the court of King's Bench by certiorari. 
And in ftay of reſtitution, the defendant pleaded poſſeſſion 
three years before the indictment found, according to ſtat. 
31 Eliz, c. 11. And on a traverſe to the plea it was found 
againſt the defendant. And now the court was moved that 
the defendant ought not to pay coſts in this caſe; but the 
court, on view of the ſtatute, ordered the maſter to tax 
coſts. . Holt, chief-juſtice, ſaid, that by lat. 8 H. 6. im- 


mediately on finding the inquiſition of forcible entry, the 
Juſtice was to _—_ 


plea to it. And now at. 31. Eliz. had given the defendant 


reſtitution, and the defendant had no 


plea of three _m_ quiet poſſeſſion in bar of reſtitution ; but 
in caſe the plea was found againſt him, it had given coſts in 

AS W fat. 5 & 6 I. e. 11. he did not 
take it to be within the ſtatute, becauſe the inquiſition was 
not found at the ſeſſions; but if it had been found at the 
ſeſſions, and removed from thence by certiorari, the defen- 
dant muſt have paid coſts by the ſtatute, L. Raym. 1036. 


1 958 (% 29 0 


Fozcign-Wanufacure. 


— FO prevent the improvement of foreign manufactures, it 
dom. J is enacted, by the 5 G. c. 27. That if any perſon ſhall 

contract with, entice, or endeavour to perſuade any manu- 
facturer, or artificer in wool, iron, ſteel, brafs, or pop other 
metal, clock-maker, watch-maker, or any other artificer or 
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manufacturer, to go out of this kingdom, into any foreign Ml 

| country out of his majeſty's dominions, and ſhall (on pro- 
| ſecution in twelve months) be convicted thereof, on indict- 
{ ment or information, in the courts at ¶HeHminſter, aſſiaes or 


ſefons of the county where the offence ſhall be com- | 
mitted, he ſhall for the firſt offence be, fined not exceeding 
oO. and impriſoned three months, and till the fine be paid; 
for the ſecond offence, he ſhall be fined at the diſcretion of. 
the court, and be impriſoned" twelve months, and till the i 
fine is, paid, /. 1, 2. a ng Ra og 8 
And by the ſame ſtatute, /. 3. If any ſubject, being ſuch | 
artificer or manufacturer, ſhall go into any Connery out of 9 | 
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11/1838 his majeſty's dominions, to teach any the ſaid manufactories 

' ut 5 1 to foreigners, or if any ſubject who ſhall be in any ſuch fo- 1 
ie Zelgn country, and there exerciſe any the ſaid manufactories, 
Ain | Tha | 


{08 | not return in fix months after warning be given him, 

1 i 4 by the ambaſſador, miniſter, or conſul, or perſon authoriſed 

ils | by him, or by a ſecretary of ſtate, and from thenceforth | 

continually inhabit within this realm, he ſhall be incapable q 5 
| 


of any legacy, or of being executor, or adminiſtrator, and 
of taking any lands, by deſcent, devile, 3 and ſhall 
forfeit his lands and goods, and be deemed an alien, and out 
of the king's protection. ne e | ps £ 
And on complaint on oath before a juſtice of the peace, 
that any perſon. is endeavouring to entice any ſuch manu- ay 
facturer or artificer, or that he has contracted or is pre- 
paring to quit the kingdom, he may iſſue his warrant to 
bring ſuch perſon before him or ſome other juſtice; 
and if it ſhall appear to ſuch juſtice by confeſſion, or the | 
oath of one witneſs, that ſuch perſon was guilty of any the 
ſaid offences, he may bind him over to the next, afſizes or 

ſeſſions, to anſwer the premiſes ; and if he ſhall upon.in=- 


dictment be there convicted of any ſuch promiſe or con- $ 
tract, or preparation to quit the kingdom, he ſhall give al 
luch ſecurity not to leave the realm, as ſuch court ſhall 2 
| think 
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Fozeign Manufacture. 171 
think reaſonable, and be impriſoned till ſuch ſecurity be 4 
ven. /. 4+ N 1 | : 

8 And 60150 23 . 2. 6 13. it is alſo enacted, That if penalty by 23 

any perſon ſhall contract with or endeavour to entice any G. 2: for enti- 
artiſicer in the manufactures of Great- Britain, to go into - 
any foreign country, not belonging to the crown of Great- 
Britain, and ſhall be thereof convicted, in twelve months, 
p in' the King's Bench, or at the aſſizes; he ſhall for every 
1% fuch perſon forfeit 500/.-and be impriſoned in the common 
| gaol for twelve months, and till payment cf. the forfeiture ; 
and for a ſecond or other ſubſequent offence, ſhall forfeit 
loco. and be impriſoned two years, and til} payment. 


abroad 


7, 4. | 2 
And by the 23 G. 2. c. 13. Any perſon who ſhall put on Tools and uten- 

board any veſſel not bound directly to ſome of the Britiſh ſils carried out 

dominions, any tools or utenſils, or part thereof proper for 0: the Tingdom. 


4 either the woollen or filk manufattures, ſhall forfeit the 
8 ſame, and 2000. . 3. e te e 25 
1 And any officer of the cuſtoms may ſeize, and ſecure in 


the king's warehouſes, ſuch tools and utenſils as ſhall be 
found on board any ſuch veſſel; and the ſame, after con- 
demnation, ſhall be publicly ſold. / 4. | 
If the maſter or captain ſhall knowingly permit any ſuch Nafter taking 
tools or utenſils to be put on board his veſſel he ſhall forfeit them on board 
1007. and, if it be a king's ſhip, his office, and be incapa- 
ble of any other office under the crown. . 5. 
And any officer of the cuſtoms'who ſhall take any entry 
outward, or ſign any ſufferance for ſipping or exportin 
any ſuch tools, or knowingly permit it to be done, ſhali 
forfeit 100/. together with his office, and be incapable of 
any office under the crown. . G6. | 
And ſuch penalties ſhall be half to the king, and half to 
bim be Bo. ²,/f. | 
By the 14 G. 3. c. 71. it is enacted, That if any perſon Cotton or linen 
ſhall put on board any veſſel not bound directly to ſome port manufacture by 
in Great-Britam or Ireland, any tools or utenſils, or part“ cs 
thereof, proper for the cotton or linen manufattures, he 
fhall forfeit the ſame, and 200“. . 1. | 
And by the fame ſtatute, 7 2. Any officer of the cuſtoms 
may ſeize and ſecure in the king's warehouſes all ſuch tools 
and utenſils, or parts thereof, as he ſhall find in any ſuch veſ- 
"ſel; and the ſame, after condemnation, ſhall be publicly ſold ; 
half the produce thereof ſhall be to the king, and half to 
the offender who ſhall ſeize the ſame. 
And if the captain or maſter ſhall knowingly permit an 
ſuch tools or utenſils to be put on board his ſhip, he ſhall 
: | forfeit 
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linen, or ſilk 
manufactures, 


by 21 G. 3. 


200. and his office, and be incapacitated. . 4. 


juſtice: and if ſuch perſon ſhall not give a ſatisfactory ac- 


ties, to appear at the next aſſizes or ſeſſions; and if he ſhall 


Woollen, cotton, By the 21 G. J. c. 37. it is enacted, That if any perſon 1 
| 


are intended to be appropriated, the juſtice ſhall cauſe the 


Fozerign Wanufagure. 


forfeit 200/. and, if a'king”s ſhip, his office alſo, and be in- 
capable of any office under the crown. /. 3. | 
And any ig of the Fullpns who, ſhall take any ent 
outward, or ſign any ſufferance for ſhipping or exporting 
any ſuch tools, or —— permit the ſame, ſhall forfeit 


And if any perſon ſhall have in his poſſeſſion any ſuch 
tools or utenſils proper for the cation or linen manufactures, 
or any tools or utenſils uſed in the woollen or ilk manufac- 
tures, and oath ſhall be made before one juſtice that there 
is reaſon to believe ſuch. perſon has them in his poſſeſſion, 
or part thereof, with intent to export them, to ſome other 
place than Great-Britcin or Ireland; ſuck juſtice ſhall iſ- 
ſue his warrant to ſeize all ſuch tools and parts thereof, and 
to bring the perſon complained of before him, or ſome other 


count to ſuch juſtice, of the purpoſe to which ſuch tools are 
intended to be appropriate, he ſhall cauſe them to be de- 2 
tained, and bind the perſon ſo charged, with reaſonable ſure - 4 


not give ſuch ſecnrity, the juſtice ſhall commit him to gaol 1 
till the next aſſizes or ſeſſions, and till he ſhall be delivered 1 
by de courſe of law : and if he ſhall be there convicted, be 
ſhall forfeit 2000. /. 5. 40 
But by the 15 C. 3. c. 5. ſtoek- cards not exceeding 45. 


a pair, and ſpinners-cards not exceeding 15. 6d. a pair, in- 


tended to be exported to North America, are excepted. 9 


And all forfeitures by this act ſhall be half to the king, 
and half to him who ſhall ſue. /. 6. | i 


ſhall put on board, or pack in order to be put on board any 
veſſel not bound directly to any port in Great-Britain or 
Ireland, or ſhall bring to any wharf, or other place to be fo 
put on board any ſuch veſſel, any machine, engine, tool, 
prels, paper, utenſil, or implement, or any part, model, or 

lan thereof, proper for woolen, cotton, linen, or filk manu- 
Fuftures one 5 858 on complaint upon oath by one wit- 
neſs, may iſſue his warrant to ſeize the ſame, with the 
package, and other goods packed therewith, (if any ſuch 
there be), and to bring the perſon complained of before him 
or ſome other juſtice; and if he ſhall not give to ſuch juſ- 
tice a ſatisfactory account of the purpoſe to which the lame 
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ſame to be detained, and bind the party to appear at the 
next aſſizes or quarter - ſeſſions, and on neglect or refulal ſo 
ta do, ſhall commit hiu to the gaol or houſe of * 


F oꝛeign Manufacture. 173 


till the next aſſizes or ſeſſions, and till delivered by due 
courſe of law. And on conviction. at ſuch-aflizes or ſeſ- 
ſions, upon indictment or information, he ſhall forfeit all 
the ſaid goods, and 200/. and alſo be impriſoned in the 
common gaol or houſe of correction for twelve months, and 
till ehe forfeiture ſhall be paid, /. 1. . 
And by the fame ſtatute, '/, 2. The officers of the cuſ- 
; toms may ſeize any ſuch goods; and after condemnation in 
due courſe of law, ſuch goods ſhall be ſold by order of the 
commiſſioners to the beſt bidder, and the produce thereof, 
after charges deducted, ſhall be half to the king, and half to 
the officer who ſhall ſeize and proſecute. - fi 
And the captain or maſter of any veſſel, who ſhall know- Maſter of any 
ingly permit ar.y ſuch goods to be put on board, ſhall forfeit 2 de 
200/. and, if it be a king's ſhip, his office, and be incapable 2 honed, 
of holding any office under the crown. /. 3. | 
And any officer of the cuſtoms who ſha! take any entry 
outward,” or fign any ſufferance for the ſhipping or ex- 
porting ſuch goods, or knowingly permit them td be done, 
Hall forfeit 200/. and his office, and be incapacitated. / . 
And if any perſon ſhall have in his cuſtody, or ſhall apply 
for, or procure to be made, any ſuch machine or imple- 
py ment as aforeſaid, he ſhall, on the like conviction, forfeit 
8 the fame, and 2001. and alſo be impriſoned for twelve 
= months, and till the forfeiture ſhall. be paid. Proſecution 
upon this clauſe to be within twelve months after the of- 
fence committed. /. 6. 5 . 
The forfeitures by this act, not herein otherwiſe, di- 
rected, to go to the informer, after payment of the ex- 
pences of proſecution. 4 . bo ey» 5 
But nothing herein ah extend to the preventing wool- 
len cards, or ftock-cards, not exceeding in value 40. a pair, 
and fpinners cards not exceeding 15. 6d. a pair, from being 
exported to any of his majeſty's colonies in America. .. 9: 
" AVo by the 22 G. 3. c. 60. If any perſon ſhall contract Callicoes, cor. 
with, or endeavour to perſuade, any artificer concerned in tons, :nuſlins, or 
printing callicoes, cottons, muſlins, or linens of any fort, linens, dy 2+ G. 
or in preparing — blocks, plates, engines, tools, or uten- „ 
ſils for ſuch manufactory, to go out of the kingdom, and be 
convicted thereof in the King's Bench, or at the aſſizes, he 
ſhall forfeit 500“. and be imptiſoned for twelve months: for 
a fecond offence he ſhall forfeit 1000/. and be impriſoned 
for two years. | 
And any perſon who ſhall. export, or attempt to export, 
any blocks, plates, engines, tools, or utenſils, commonly 
uſed in the callicoe, cotton, muſlin, or linen-printing ma- 
a” nufactures 
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Foreſtalling. 


Foꝛeſtalling es 


nufaQuires, ſhall forfeit the ſame, and alſo 300 , to be re- 
covered in the courts at ¶ſiminſier. 

And if any officer of the ſhip ſhall connive thereat, he 
ſhall forfeit 5000. and, if a King's ſhip, ſhall be allo inca- 


pacitated. 


* 


<A 61 | * 


Foꝛeign Service. L en 


RY theg G. 2. 6 30. f. r. and the 20 C. 2. c. 1 7. 4. 

If any ſubject ſhall inliſt or enter himſelf, or 0 en- 
gage to A beyond tae feas, or embark in order to inliſt and 
enter himſelf, though no inliſting money be actually paid 
him ; or if any —. thall procure any ſubject to inliſt or 
enter himſelf; or hire or retain any ſubject, with a view to 
cauſe him to inliſt or enter himſelf, or retain, engage, or pro- 
Cure any ſubject (though no inliſting- money be actually paid) 
to go beyond the ſeas, or embark in order to be inliſted, to 
ſerve any foreign prince, ſtate, or potentate, as a ſoldier, 
without leave of his majeſty, he ſhall be guilty of felony 
without benefit of clergy. 

And by the 9 G. 2. c. 30. If any perſon inliſted, or in- 
ticed to go beyond the ſeas in order to be inliſted, as a non- 
commiſſion officer or private ſoldier, in any foreign ſerwice, 
ſhall, in fourteen days, voluntarily diſcover upon oath be- 
fore any juſtice, the perſon by whom he was ſo inliſted or 
inticed, 90 as he be convicted, he ſhall be indemnified. /. 3. 

Offences committed out of the realm, may be tried in ay 
county in England. Id. /. 2. 

A foreign — is properly a kingdom under the 451 
minion of a foreign prince; ſo that Ireland, or any other 
place ſubject to the crown of England, cannot with us be 
called foreign, though to ſome purpoſes they are diſtinct 
from the realm of res 3 Inſt, 40. 
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Fozeſtalling, Ingꝛolling, and 
Begzating. 7 


PORESTALLING, from the Cowon, fore, benifying be- 

fore, and alle, a ſtanding place or department ; from 

whence ſprang the word /allage, which — * 
P 


WW. wiſe, towards any city, port, haven, or creek of this realm, 


Forefatiing} . 15 


paid for erecting a ſtall or ſtand, for the purpoſe of expoſing 
goods to ſale in a fair or market. It ſignifies the buying or 
bargaining for any corn, cattle, or other merchandize by 
the way, before it comes to any market or fair to be ſold; 
or by the way, as it comes from beyond the ſeas, or other- 


in order to ſell the ſame again at a greater price. 32 H. 3. 
ft. 6. Cotoe /. . 85 . Al 
Ingroſſing, from in and groſs, great or whole, ſignifies the ingroſſing. 


8 1 


buying of corn growing, or dead victuals to ſell again. 

KRegraling, ſignifies the buying of wares or victuals on Regrating. 
purpoſe to enhance the prices: formerly ſuch as bought by | 
WE treat and fold by retail, came under that notion, by 27 Ed. 

rf 3. /t. I. c. 3. Afterwards, by 5 & 6 Ed ©: c. I4. 5 Eliz. 


. 12. and 1 3 Elix. c. a5. it denoted the buying and felling 
W of any wares or victuals in the ſame markets or fairs, or with- 


wnebeſt. 1 Haw, 23%“ es et 


rin five miles thereof. Heretofore both the ingroſſer and re- 
WF rater were comprehended under the word fore/taller, and 

as ſuch ſhall be puniſhed. 3 Iuſt. 199... 

| Several ſtatutes have, from time to time, been made Th. ſtatutes a 
azainſt. theſe offences; in; general, among which were thoſe gaiaſt theſe 
mentioned in the preceding article ;, but they are all repealed ues an oh 
by the 12 6. % „ vr Wee 4 a A 

But though theſe offences are no longer combated by the 5 they cam 

ſtatutes, they are ſtill puniſhable upon inditment at the puniſhable at 
comman law by. fine and impriſonment. ++ | common law. 
5 At the common law ail endeavours to enhance the com- 
mon price of any merchandize, and all practices which 

have an apparent tendency thereto,” whether by ſpreading 
falſe rumours, or by purchaſing things in a market before 
the accuſtomed hour, or by buying and ſelling agaln the 
ſame thing in the ſame market, or by any other Rich like 

= devices, are highly criminal, and puniſhable by fine and. im- 
priſonment. I Haw. 234, 5. 3 IA. 195, 196. OM? | 
= And ſurely every attempt of this kind muſt be looked + 4 
upon as a high offence againſt the public; as it apparently 
tends to put a check upon trade, to the general inconve- 
nience of the people, by putting it out of their power to 
ſupply themſelves with a commodity, without an additional 
W <xpences winch often proves extremely) oppreflive to the 1 
W poor, and cannot but give juſt cauſe of complaint to the © 2 


* 


By the common law a merchant, whether he be a ſubject A merchana 

or foreigner, beinging, victuals or any other merchandizes who imports 

into the realm, may ſell the: ſame in groſs ; but no perſon 8 groſs, ; 
can lawfully buy within the realm any merchandize in groß- — 
| | grols, not ſell in groſs. 


Forfeiture, 


e. 


at an unreaſonable price, is an 


On attainderof By the common law, all lands of inheritance, whereof 

high and peut the offender was ſeized in his own right, and alſo all rights 

| . of Of ws Ate yr in the hands of a wrong doer, are forfeited 
has bot 


Foꝛkeiture. 
groſs, and fell the ſame in groſs again; becauſe by ſuch 
means the price will be enhanced; for the more hands any 


merchandize paſſes through, the dearer it muſt grow, becauſe 


every one will make his profit of it : and, if ſuch praQtices 
were allowable, a rich man might engrois into his hands à 
whole commodity, and then ſell it out at any price he 
eaſed; which is of ſuch dangerous conſequence, that the 
are ingroſſing of a whole 1 wich intent to ſell it 
ence indictable at the 
common law, whether any part thereof be ſold by the in- 
groſſer or not. 1 Haw. 434, 5. 3 Ju. 196. 

And ſo jealous is the common law of all practices of this 
kind, that it will not ſuffer corn to be ſold in the ſheaf; 
perhaps for this reaſon, becauſe by ſuch means the market 
is in effect foreſtalled. 1 Haw. 235. | 


Foreſts. See GAME. 


Forfeiture. 


ORFEITURE, from the French forfait (treſpaſs, tran(- 
greſſion, crime), ſignifies rather the effect of tranſgreſſing 


F 


a penal law, than of the tranſgreſſion itſelf ; as forfeiture of 


eſcheats, 25 Ed. 3. c. 2. Forfeiture is a word oſten made 
uſe of in the law in civil caſes; but in this place it is 
thought proper to conſider it chiefly as it relates to crimes 
and offences, for which the party is puniſhed in his eſtate 


and poſterity. 


J. For what Crimes an Offender ſhall forfeit bis Lands, 
Goods, and Chattels. - r | 

I. Of Leſs of Dower: 

II. Of Corruption of Blood. 


J. For what Crimes an.Offender ſhall forfeit his Lands, 
Goods, and Chattels. | 
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on an attainder of high- tre A gion hee” 
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of whom they are immediately bolden, by an attainder of 
petit- treaſon or felony; 2 Haw. 489. 
Büt the lord cannot enter into the lands holden of him 
upon an eſcheat for petit=treaſon or felony, without a ſpecial 
grant, till it appear by. due proceſs"that the king has had his 
prerogative of the year, day; and waſte. 2 Haw. 448. 
And as to this year, day, and waſte, fince the ſtatute of 
17 Ed. 2. r. 6; it ſeems to have been generally holden, 
that the king has à right, not only to waſte the lands of in- 
heritance; which a perſon attainted of felony held immedi- 
ately of any other lord, but alſo to bold them over for a 
year and a day 3 and, by:ſomes he had always this right; 
but, according to others, he had anciently a right only to 
the waſte, an the year and day was given him in lieu of it; 


2 In/t. 46, 35. 2 Haw. 449: © . "uy 
| 22 lands whereof à perſon attainted of high-treafon 


dies ſeized of an eſtate in fee, they are actually veſted in the 

king without any office, becauſe they cannot deſcend, the 

blood being corrupted, and the freehold. ſhall be in abey- 

ances” Gor bot er pre site 
It is faid that the inheritance of things not lying in 

tenure,. as of rent-charge, rent-ſeck, commons, K. are 
forfeited to the king by an attainder of high- treaſon; and 

that the proſits of them are alſo forfeited to him by an at- 

tainder of felony during the life of the offender, and that the + 
inheritance ffrall be extingaithed. by his death; for it can» | 
not eſcheat, becauſe it lies not iu tenure ; neither can it de- 
ſeend, becauſe the blood is corrupted-. 3 I. 19, 27. 
rr rat es as rn 2 a1 19A 

A ſaving againſt corruption of blood, in 2 ſtatute: con- 
—_ high-etcaſon, does not ſave the land to the heir, 
becauſe the land goes to the king by way of immediate for- 
feiture, and not by way of eſcheat. 1 Salk. 85. | 
As to-forfſeiture: of goods and chattels, it feems agreed Forfciture of 
that all things whatſoever, which are comprehended under 8 — 
the notion of a perſonal eſtate, whether they are in action 3 | 
or poſſeſſion, which the, party has, or is entitled to, in his 
own right, and not as executot or adminiſtrator to an- 

other, are liable to ſuch forfeiture in the following caſes: 

1. Upon a conviction of trenſun or felony, as clearly Treaſon or fe- 
agreed by all the books. 5 Co. 109. 2 Hutu. 450. lony. 

2. Upon a flight found before the coroner on view of a 

gead * till the m_y ** or pardoned. l. 
3. Upon an acquittal of a capital felony, if the party is 
found to have fled. -. L. " 425 1 

5 Vol. IL, (16.) 4.8 4 * 4+ $34 »« N. a * $ 4. If 


4 P16 # ws 
5 * — 4. 2 e 
„ 3 = 
E * er 2 S | 


ęꝶꝗ6) . 7 . | 
ws > 4 * b 


mr 2 - 
* 
_———— 


BS 95 — 
.* r 
4 % 
was: <1 _— 9 


% ah 8 
vo — 1 1 < 
I pe ' 
, \ en » 


— — 


-4— v 


* . 

" od. 
— — 
—— ũ — 


8 — - _ 
— . — 
ara... h at 
" 


EO 


— — 
— a — — 3 4 
* F 
n 
P d "32 £ 
* — 
—— — . — 4 
a_  —_—_—_—_— yy wI—_ > . —— ; 2 * 3 
» _ 4 — of 
hs * 
. A 
—— * 5 


9 
1 
1 
N g " 
4 1772894 x 
* 1 [1 * 
109 8 ' 
1 N 13 5 
. \ 14 84 f ö 
I! * ole. 1 
o o 7 \ 
| Fat 
: l . © 2 l 
. : 
J T7 i - "83 * 
! 1 . 
| 4*;:% +38 
\ ; 7 £x N 
7 4 7 4 
1 ©, 
. 
7 


—— —e— 4 fw— — = 


= * —— —ę-—᷑— . n 4 
* 
— — . ic˙³«!.—— — — rm de en ů —— | oe 
- 


— — 
1 
. 


Se defendendo. 


To what time 


the forfeiture 
ſhall relate. 


Forfeiture. 


1146 06766 * indicted of petit larceny and acquitted, | 
be on to have fled for it, he forfeits his goods as in caſes 


of grand larceny. 1 H. H. 530. 2 Haw. 451. 

Bur the party may in all caſes, except * of the coro- 
ner's inqueſt, traverſe the finding of the flight: and it 
ſeems agreed that the particulars of the goods found to be 
forfeited may be alſo traverſed. 2 Haw: 451. 

5. Upon a preſentment by the oaths of twelve men, that 

a perſon arreſted for treaſon or felony, fled from, or reſiſted 
thoſe who had him in cuſtody, and was kilted by them in 
the purſuit or ſcuffle. 2 Haw. 451. oY, 

6. If a felon waives, that is, leaves any goods in his flight 
from thoſe who either purſue him, or are apprehended by 
him ſo to do, he forfeits them, whether they are his own 
goods, or goods ſtolen by him; and, at common law, if 
the owner I d not — and appeal the felon, he loſt the 
goods for ever: but, b y the 21 H. 8. c. 11. for encourag- 
ing the proſecution of felons, it is provided, "that if the party 
comes in as evidence on the indictment, and attaint the fe- 
lon, he ſhall have a writ of reſtitution." 3 Int. 134. 2 
Haw. 451. 

2 if a man be flo de ſe, he forfeits his goods and chat 
tels. 5 Co. 109. 

8. A convict within clergy forfeits all his goods, chough 
he be burnt in the hand; yet thereby he becomes capablc 
of purchaſing other goods. 2 H. H. 388, 389. | 

But, on burning in the hand, he ought to be immediately 
reflered to the poſſeſſion of his lands. 2 H. H. 389. 

The goods of perſons outlawed are forfeited to the king; 
for the retiring from the enquiries of juſtice is held ſo cri- 


minal in the eye of the law, that it is puniſhed with loſs of 


goods ſo long as the outlawry ſtands in force. 5 Ce. 110, 
Ii . . t... 

And thoſe who continue eee till the award of an 
exigent, in treaſon, felony, or petit larceny, forfeit their 
goods, though they render themſelves to juſtice and are ac- 
quitted; ſor it was a flight in law. Mood. b. 4. c. 5. 

But a man who has killed another in his own defence has 
been guilty of no felony in law, nor has he incurred any for- 
_ unleſs _ = that is diſtinct forfeiture, 

ough the party be not guilty of the fact. 1 H. H. 

The forfeiture upon 12 of treaſon or fot han 


have relation to the time of the offence, for the avoiding | 


of all ſubſequent altenations of the lands; but to the time 

of the conviction or flight found only as to the chattels, un- 

leſs the party were killed in flying from or reſiſting thoſe 1 
ha 


had arreſted him; in which caſe it is ſaid, that the forfeiture 2 


of the chattels ſhall relate to the time of the offence. Plow. 
488. b. 2 Haw. 454. 


The forfeiture of a perſon becoming elo de ſ+ has relation | 
to the time the mortal wound was given; ſo that all inter- 3 
mediate alienations are avoided. Plow. 260. H. H. 29. 


It has always been held, that a perſon indicted or appeal- Offender may 
ed of treaſon or felony, may bona fide ſell any of his chattels fell 
real or perſonal, for the ſuſtenance of himſelf and family, till 
they are actually forfeited, 8 Co. 171, 2 78 

Though the goods of an offender are not forfeited till 
the conviction or flight found by inqueſt, yet whether they 
may be ſeized upon the offence committed, has been con- 
troverted. 1 * | | 

It ſeems the better opinion, at this day, that, before in- 
dictment, the goods of the offender cannot be ſearched and 
inventoried; and that, after indictment, they cannot be 
ſeized and taken away till the felon is convicted; for, till 
the conviction, the property remains in the felon. _ 3 Ini. 
229. H. H. 269. * 

And the ſtatute of 1 R. 3. c. 3. enacts, That no ſheriff 
or other perſon ſhall take or ſeize the goods of any perſon 
arreſted or impriſoned for ſuſpicion of felony, before he be 
convicted or attainted, or before the goods be otherwiſe for- 
feited, on pain of double value to the party grieved. 

Lord Coke, in his 3 [n/?. 228. has truly ſtated the law, 
at leaſt as it ſtands upon the ſtatute of x Ric. 3: 1. That, 
before the indictment, the goods of any perſon cannot be 
ſearched, inventoried, or in any ſort ſeized. 2. That, after 
the indictment, they cannot be ſeized and removed, or taken 
away, before conviction or attainder. | 

But it ny be aſked, to what purpoſe may the goods be 
ſearched and inventoried after indictment, if they may not 
be removed, but are equally liable to be embezzled as 
before. 74 5 | . 

There is, however, this advantage by the viewing and 
appraiſing, that thereby the king is aſcertained what the 
goods are, and may purſue thoſe who take or embezzle = 
them, by information (if the party happen to be convict), . 
and try the property. with them, whether they are teally ſold, 
or ſold only fraudulently without valuable conſideration, to 
prevent the forfeiture. 1 H. H. 363, 4, 5, 647. 


N 2 Pl 


Corruption of 


blood, what. 


Foꝛketture. 


I Leb e DD 


By the 1 Ed. 6. c. 12. . 17. Albeit any perſon - ſhall be 


attained of any treaſon or felony whatſoever; yet not- 
withſtanding, every woman who ſhall fortune to be the wike 
of the perſon fo attainted, ſhall be endowable and enabled 
to — have, and enjoy her dower, in like manner and 
form as though her huſband had not been attainted. 

But this act is repealed as to treaſon, by the 5 & G Ed. 6. 
c. II. / 15: though in ſome kinds of treafon (particularly 


with regard to the coin} there-is a . N of the 


willy dower ꝓy ſtatute. 


a th, of Corruption of Blood. 


Corruption of blood is underſtood of the ſtate of a man 
attainted of treaſon, or fetony ; for, as he loſes all to the 
prince, or other lord of the fee, as the caſe is, fo his iſſue 
cannot be heirs to him, or to any other anceſtor of whom 
they might have claimed by him. It is indeed clearly agreed, 
that by an attainder of treaſon or felony, the blood is fo far 
{tained gr corrupted, that the party loſes all the nobility or 
gentility — might have had before, and becomes ignoble. 
2 Haw. 45 

If there be a grandfather father, and fon, and the father 
is attainted, the fon cannot claim as heir to the grandfather 
of the lands in fee-ſimple, becauſe he muſt of neceſſity de- 


five the deſcent through the father; which, by reafon of the 


attainder, he cannot do. Co. Litt. 392. 1 Vent. 416. 
The policy of the law herein is to make men more mind- 
ful of their * for as the natural love men have for 
their poſterity often 'reſtrains them from deeds which would 
prejudice them, either by entailing the infamy of ſuch ac- 
tions on them, or making them ſbarers in the puniſhment 


which the law has appointed for fuch offences: fo men are 


leſs careful of their perſons, when their miſcarriages will 
neither involve their children inguilt or puniſhment. Farne 
P. C. 165. Bro. Nobility 21. 


But the king's pardon, though a dies not reſtore the 
blood, has, with reſgect to iſſue born after, the effect of. 2 


reſtitution. 1 H. »— 
But reſtitution of blood, in its true nature and extent, 
can only be by act of parliament, 1 H. H. 358. 2 Haw. 


458. * 
There 


| A 
> 4 
1 4, 
LES 1 * 
FEY 
4. 1 
: > 
1 
= 
x 
) 
' 


Peoꝛgerp. ER 


+ - There are ary limitations, in particular ſtatutes, even 


in treaſon, which fave corruption of blood, though a man bs 
attainted. | Rte | 
1 . 


* * 


FORGERY, from the French forger, to fabricate, is an Forgery at cora- 

4 offence at common law, and an offence by ſtatute. At mon law. 

common law it is an offence in falſely and fraudulently 

making or altering any matter of record, or any other au- 

thentic matter of a public nature; as à pariſh regiſter, or 

any deed, will, privy-ſeal, certificate of holy orders, protec- 

tion of a parliament man, and the like. 1 Haw. 182. 2 

Bac. Abr. 1 | | f 
With reſpe to writings of an inferior nature, as private Connterfciting 

letters, and ſuch like, the counterfeiting of them is not pro- Yitings of an 

perly forgery; therefore, in ſome caſes, it may be the nn 

lafeſt way te proſecute ſuch offenders for a miſdemeanor, 

as cheats : for, on account of the uncertainty of opinions 

concerning proper forgeries at common law, indictments are 

generally brought upon ſome of the following ſtatutes, and 

very few at common. law. But if the. indictment is at 

common law, and the offender is convicted, he may be pil- 


lotied, fined, and impriſoned. // ood b. 3. c. 3. 1 Haw.” 


7; | Ne; 
Miſchiefs of this kind increaſing, it was found neceſſary 


to guard againſt them by more ſanguinary laws. Hence ſe- 
veral acts of parliament were framed, declaring what of- 


fences amount to forgery, and which inflict ſeverer puniſh- 
ments than were at the common law. 1 Haw. 182. 2 Bac. 


J. Forgery at Common Law. 
II. Forgery by the Statutes. 


IJ. Forgery at Common Lan. 


The notion of forgery does not ſo much conſiſt in the Forgery onty 
ounterfeiting a man's hand and ſeal, which may often be con 10d ws 4 
one innocently; but in the endeavouring to give an ap- © 
pearance of truth to a mere 55 and falſity; and either 

| 3 - NN 


— 


| _- Fhxgexy. 
to impoſe that upon the world as the folemn act of another, 
to which he is no way privy ; or at leaſt to make a man's 
own act appear to have been done at a time it was not done; 
and, by force of ſuch a falſity, to give it an operation which 
in truth and juſtice it ought not to have. 1 Haw. 183. 1 
Rol. Abr. 28, 29. | 
Mr. Hawkins ſays, it has been lately ſettled that juſtices 
of the peace have no juriſdiction over forgery at the com- 
mon law; and the reaſon he aſſigns for ſuch reſolution is, 
that, as the chief end of the inſtitution of the office of theſe 
Juſtices was for the preſervation of the peace againſt per- 
ſonal wrongs and open violence, and the word tre/pa/s in 
its moſt proper and natural ſenſe, is taken for ſuch kind of 
injuries, it ſhall be underſtood in that "ſenſe only in the 
commiſſion; or at the moſt to extend to ſuch other offences 
only as have a direct and immediate tendency to cauſe ſuch 
breaches of the-peace, as libels, and ſuch like, which on this 
account have been adjudged indictable before juſtices of the 
peace. 2 Haw. 40. 1 Salk. 406. 8 
Mr. Barlow, however, ſays, it ſeems clear that a juſtice 
of the peace may take an informatſon thereof, bind over the 
informere, examine the offender, certify his examination to i 
the proper judges, and commit him to priſon in order to 
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abide his trial. Barl. 244. | 5 

* 

þ 1 4 The ſtatutes which make forgery an offence, are theſe 4 
We: |” i which follow : | . 1 

We The firſt that is now in force is that of the 5 Eliz. c. 14. 


which begins with repealing all former ſtatutes againſt for- 
gery; and then enatts, That if any perſon or perſons, upon 
his or their own head and imagination, or by falſe conſpiracy i 
and fraud with others, ſhall wittingly, ſubtilly, and falſely Wm 
forge or make, or ſubtilly cauſe or wittingly aſſent to be 
forged or made, any falſe deed, charter, or writing ſealed, 
court-roſl, or the will of any perſon or perſons in writing, 
to the intent that the eſtate of freehold, or inheritance of 
any perſon, of any lands, tenements, or hereditaments, 
freehold: or Heber F or the right, title, or intereſt of any 
perſon in the ſame may be moleſted, troubled, defeated, re- 
covered or charged ; or ſhall pronounce, publiſh, or ſhew 
forth in evidence any ſuch falſe deed, charter, &c. as true, 
knowing the ſame to be falſe and forged, to the intent as 
above (except 3 or attornies for their clients, not 
being privy to the forgery), and ſhall be thereof —_ 
f either 
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Puig. 
either upon action at the ſuit of the party,, or otherwiſe ac- 
cording to the order and due courſe of the laws of the realm, 
— he ſhall pay to the party la gee coſts and dama- 
ges, to be found and aſſeſſed in the court where ſuch con- 
viction ſhall: be, and be ſet upon the pillory in {ome open 
market-town or other open place, and there have both his 
ears cut off, and his noſtrils flit and ſeared with a hot iron, 
and ſhall forfeit to the king the profits of his lands during 
life, and be impriſoned alſo during life. /. 2. | 
And all juſtices of oyer and terminer, and juſtices of aſ- 
ſize, ſhall have power to inquire of, hear and determine all 
offences in this act. /. 10. 1 
The making of a ſecond deed, and antedating it, witb in- 
tent to make it take place of a former deed, is forgery within 
the ſtatute. 3 Iuſt. 167. [7 BE 3 
The ſtatute ſays, ar Joey cauſe, ar wittingly aſſent. To 
cauſe, is to procure or counſel one to forge ; to aſſent, is to 
give his afſent or agreement afterwards, to the procure- 


ment or counſel of another ; to conſent, is to agree at the 


time of the procurement or counſel, and ſuch is in law a pro- 
curer. 3 In. 169. | 30 

But lord Hale ſays, that an aſſent after the fact is com- 
mitted, makes not the party aſſenting guilty or principal in 
the forging ; but it muſt be a precedent, or concomitant 
aſſent. 1 H. H. 684. 

But though this ſtatute mentions falſe deed, charter, or 
writing, it ſeems not to be material, whether a forged in- 
ſtrument be made in ſuch a manner, that if it were really 
ſuch as it is counterfeited for, it would be of validity or not. 
Upon this ground'it has been adjudged, that the forgery of 
a protection in the name of a member of parliament, who 
at the time was not 4 member, is as much a crime as it he 
were. 1 Haw. 184. 9 

The making of a falſe cuſtomary of a manor in writing 
under ſeal, containing many faiſe cuſtoms, to the diſheriſou 
of the lord of the manor, and that the ſame had been al- 
lowed and permitted by the lord of the manor, which was 
alſo falſe, was reſolved to be within the wards of this ſtatute, 
a falſe writing ſealed. 3 Inſt. 171. 5 
It is required, by this act, that the deed, charter, or writ- 
ing muſt be ſealed, that is, have ſome impreſſion upon the 
wax; for wax, without an impreſſion, is not a ſeal. 3 
Inst. 169. | 
A court=xoll, or will, mentioned in this ſtatute, are two 
writings which need not to be ſealed, becauſe they may take 
effect without any ſeal, for that they are not deccs; and ao 
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woods, &c. thereto belonging. 


Feoerp. 


writing can have the force of a deed without a ſeal, 3 Df. 
170. 1 

"If any perſon who writes the will of a man, inſerts a 
clauſe therein concerning the deviſe of lands, without any 


direction of the deviſor, this is forgery, though he did not 


forge the whole will. 3 IH. 170. ; ths 

In the caſe of X. and Japhet Crooke, E. 4 C. 2. The 
defendant was convicted on this ſtatute for forging a leaſe 
and releaſe; and the indictment ſets forth, that Garbut and 
his wife were ſeiſed in ſee of certain meſſuages, lands, and 
tenements called Jawiel, in the pariſh of Clactton in Eſſex, 
and that the defendant intending to moleſt them and their 
intereſt in the premiſſes, forged a leaſe and releaſe as from 
Garb:t and his wife, whereby they are ſuppoſed for a valu- 
able conſideration to convey to him *© all that park called 
« 7aw'ck park in the pariſh of Clackton in Eſſex, contain- 
ing eighteen miles in circumference, with all the deer, 
lt was moved in arreſt 
of judgment, that the premiſſes ſuppoſed to be conveyed, 
were fo materially different from thoſe which were really 
the eſtate of Garbut and his wife, which were houſes, lands, 
and tenements, that it was impoſſible this conveyance ever 
could moleſt or diſturb them, according to the words of 
the ſtatute : if it was even a true deed, it could not paſs 
their lands at law, for want of a proper deſcription ; and 
though where lands are improperly deſcribed, a court of 
etquity will oblige the vendor to convey them by proper 
words, yet that is only where there is a previous contract 
for a cle, and they do it as carrying that contract into ex- 
ecution. The court for ſeveral terms inclined ſtron ly 
with the objection ; but this term Raymond, Ch. J. de- 


. clared that they were all of opinion to over-rule it: for 


by the words of the act, it is not neceſlary that there ſhould 
be a charge or a poſſibility of a charge: it is ſufficient that 
it be done with that intent, and the jury have found that it 
was done with intent to moe Garbut and his wife in the 
poſſeſſion of their lands. Judgment was therefore given 
for the king, and the defendant had ſentence to undergo the 
puniſhment appointed by the act for forging a decd, which 
was executed upon him at Choring-croſs. tr. gol. 

To pronounce er publiſh as true, by this ſtatute is, when a 


perſan by words or writing pronounces cr publiſhes the 


deed to any other as true. 3 I. 171. bd 
K:.owing the ſame ta be falle and forged.] This knowledge 

may be obtained by two means; either by himſelf, or by the 
: . | SES. 


: - 


Fozgery. 


relation of another; for if another tell him it is forged, and 


he publiſh it afterwards as true, and it prove to be forged 
indeed, he is in danger of this ſtatute, 3 IA. 171. I 
Haw. 187. 5 ee ee 

But lord Hale obſerves, that thou ſuch relation or in- 
formation may be an evidence of to prove his know- 
ledge, it is not concluſive z for there might be circum- 


ſtances of fact, which would render the perſon relating it, 


or his relation, not credible : ſo that the knowing muſt be, 
upon the whole matter, left to the jury, on the circum- 
ſtances of the caſe. 1 H. H. 685. 3 TN 

By juſtices of oyer and terminer. ] Juſtices of the peace 
are not meant in this ſtatute; for though they have power 


70 hear and determine (which thoſe old French words imply) 


felonies and treſpaſſes, yet they are not included under the 
name of juſtices of oyer and terminer ; for juſtices: of oyer 
and termimer are known by one diſtin& name, and juſtices 
of the peace by another. 3 Inf. 103. 5 | 


By the ſame ſtatute, /. 3. it is further enacted, That if 


any perſon, upon his own head, or imagination, or by falſe 
conſpiration or fraud had with any other, ſhall wittingly, 
ſubtilly, and falſely forge-or make, or cauſe or aſſent to be 
made any falſe charter, deed or writing, to the intent that 
any perſon may have or elaim any eſtate or intereſt for term 
of years in any manors, lands, tenements, or hereditaments, 
not being copyhold, or any annuity in ſee- ſimple, fee- tail, 
or for term of life, lives, or years; or any ohligation, or bill 
obligatory, or any acquittanee, releaſe, or other diſcharge of 
any debt, account, action, ſuit, demand, or other thing per- 


fonal ; or ſhall] pronounce, publiſh, or give the ſame in evi- . 


' dence as true, knowing the ſame to be falſe and forged, he 


ſhall, on conviction in like manner, pay to the party grieved 


double coſts and damages, and be ſet on the pillory, in ſome 


open market town, or other open place, and have one of his 


ears cut off, and be impriſoned for a year. . 3. 
I The forgery of a deed of gift, of mere perſonal chattels, 
is not within this ſtatute, 1 Haw. 186. | 
And by the ſame ſtatute, /. 6, If after verdict, the plaintiff 
ſhall releaſe the judgment or execution, or ſuffer a diſcon- 
. tinuance, it ſhall only diſcharge his own coſts and damages, 
and not the other puniſhment. /. 6. ane | 
The ſame ſtatute alſo enacts, That if any perſon ſhall afs 


ter conviction offend again in any of the ways abovemen- 


tioned, lie ſhall be guilty of felony without benefit of clergy. 
| J. 7 8. | : ai ee 
Since this ſtatute of 5 El. ſeveral ſtatutes have made many 

15 other 


185 


) 


Lag - 2 


— — . 


— — 4 
— —— = 
: a 
4) 
8 


Forgeny. 


other,forgeries felon ar without benefit of eg. and others 
have had other punithments aligned theme: _ are theſe 


that follow: , 9 ages 
It ſhall be felony without benokit 252 cletgy on. forge or 


counterfeit any bank-bills, or notes, or the ſeal, of the go- 
vernor and company of the bank of England. 7 & 8 ec c. 


31. /. 36. 8 & 9 V. c. 20. /. 36. 11 G. c. 9. J. b. {1 
G. PE Wa 


Altering à bank-note has been deemed: pounterfenting, as 


in the following caſe : 

M. 3 G. K. v. Dawſon. On an indictment, for chat the 
defendant on ſuch a day, year, and place, made and coun- 
terſcited a bank-note of 520{. On not guilty, pleaded, the 
jury found a ſpecial. verdict, viz. I hat.Conrade de Gols be- 
ing a perſon entruſted and employed by the governor and 


company of the bank of England,. made and ſigned a bank- 


note for 220. which note was delivered to defendant 
unaltered, who crollgd and altered the ſaid note, b turning 
the word two inte che ward five, whereby the ſaid note, 
which was made ol for 220/. purported to be a note for 520%. 
by colour whereof the defendant had and received of the bank 
—_ The counſel for the defendant inſiſted, that the facts 
found in the verdictwere not included in the general words of 
the indictment, made and counter feited; that this was not coun- 
terfciting or makinga note, but onlyaltering a note made; that 
this — be admitted to be a crime within the words of flat. 
8 & 9 . 3. c. 20. concerning the bank. But as the indict- 
ment is not for altering or eraſing, judgment was prayed for 
the defendant. The opinion of the judges was, that the indict- 
ment was well enough ; for this was a plain forgery, if not 
a counterfeit, and the word made would denote as much: 
and accordingly the defendant was convicted, 

And in the caſe of K. v. Jobn Graham, M. 22 2 3. 
the defendant was convicted and executed for altering a bank- 
note of 15/, to 50/. and uttering it as a bank-note of 50/. 

And in general, any bank-note, bank-bill of excha 
dividend warrant, or any bond or obligation under the ſeal 
of the bank, or indorſement thereon, or er in 
to diſpoſe thereof. 15 G. 2. c. 13. . 12. 

India bonds. 12 C. c. 32. / 9. 

Bonds, receipts, warrants, or ſeal of the South-Sea com- 


pany. 9 Ann. c. 21. 7. 57. 66. Co 7 50. 6 Ge. 11. 


innen. 
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' F02gery. * 
Any power to transfer tocks. 8 G. c. 22. J. f. or per- 
ſonating the owners thereof. 4 G. 3. 6. 25. ih 
Lottery- tickets and orders: by the ſeveral lottery acts. 
Any policy of aſſurance. 6 G. c. 18. /. 13. Wy 
Mediterranean paſſes. 4 G. 2. c. 18. 
Army debentures. 5 G. c. 14. . 10. 
Marriage licence or regiſtry of a marriage. 26 G. 2. 
une on vellum, parchment, and paper, by the ſeveral 
ſtamp- acts. | BO HO ot. 
Stamps on dice. | | 
Stamps on linen imported. 10 Ann. c. 19. /. 97- * ; 
Beſides theſe (and other like) particular laws, it is gene- Forgerics bythe 
rally enacted by the 2 G. 2. c. 25. (at firſt limited to five 2 G. a. 
years, but afterwards made perpetual) that if any perſon ſhall 
falſely make, forge, or counterfeit, or cauſe or procure to be 
falſely made, forged, or counterfeited, or willingly aid or 
aſſiſt in the falſe making or counterfeiting any deed, will, 
bond, writing obligatory, bill of exchange, promiſſory note 
for payment of money, indorſement or aſſignment of any 
bill of exchange or promiſſory note for payment of money, 
acquittance or receipt, either for money or goods, with intent 
to defraud any perſon ; or ſhall utter or publiſh the ſamt'as 
true, knowing the ſame to be falſe; forged or counterfeited, 
he ſhall be guilty of felony without benefit of clergy ; but 
not to work corruption of blood or diſheriſon of heirs. /. 
1,5. | F. 1697 5 PRA AT, Sr 
It is felony to forge the name of a perſon, though ſuch 
perſon never exiſted ; as in the caſe of James Bollund at the 
Old Bailey in February ſeſſions 1772. He forged the name 
of James Banks, Bolland (aid James Banks was a man of 
property in Rathbone- place, and dealt largely in wines and 
ſpirits. But it did not appear that there ever was in fact 
ſuch a perſon exiſting as James Banks of Raubbone- place. 
The jury found the priſoner guilty of uttering and publiſh - 
ing the bill, knowing it to be forged ; but the court reſpited 
the judgment, and it was ſubmitted to the confideration of 
the twelve judges, who determined againſt the priſoner. 
Bolland was executed at Tyburn on the 18th of May 1772. 
Leach's Caf. in Crown Law 83. Þ . 
To indorſe a bill in a fctitious name is forget, though 
the money might have been as well obtained by indorſing 
the real name of the perſon who uttered it. At the Lent 
aſſizes for the county of Leiceſter 1777, Edward Tuft was 
tried before Mr, juſtice Nares for forging an indorſement on 
a bill of exchange. The jury found the priſoner guilty, but 
' the 
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188 Foꝛgery. 
the humane judge ſubmitted the matter to the conſideration 
of the twelve judges, upon the following ſtate of facts: Ihe 
bill of exchange was the property of one Milliam Metheralh 
out of whoſe pocket it had been picked or loſt, with other 
things, at Leiceſter races. The priſoner had the very ſame 
night endeavoured to negociate it at Leiceſſer; but, being 
diſappointed, he proceeded to Aar tet-Hurboroug h, where 
he bought a horſe of one John Ingram, the landlord of the inn, 
and offered him this bill to change. The landlord, not having 
caſh ſufficient in the houſe, carried it to a banker's in the town 
where the clerk told him it was very good paper, for he 
knew the payee who had: indorſed it; and that if he (the 
landlord) would put his name to the back of it, it ſhould be 
immediately diſcounted. The landland, however, not know- 
ing the perſon from whom he had received it, refuſed to in- 
dorſe it; but told the clerk that the gentlemen was then at 
his houſe, and he would go and fetch him : accordingly he 
went to the priſoner, who accompanied him to the banker's. 
The clerk then told the priſoner, that it was the rule of 
their ſhop never to take a diſcount bill unleſs the per- 
ſon offering ſuch bill indorſed it; and therefore if he (the 
priſoner) would indorſe it, it ſhould be diſcounted. The 
priſoner immediately indorſed it by the name of Fohn Mil- 
liams, which wes not his own name, and the banker's clerk, 
after deducting the diſcount, gave him caſh for it. The pri- 
ſoner, in his defence; faid he found it. The judges are unani- 
- mouſly of opinion, that this was a forgery ; for, though the 
fictitious ſignature was not neceſſary to his obtaining the 
money, and his intent in writing a falſe name was probably 
only done to conceal the hands through which the bill had 
paſſed, yet it was a fraud both on the owner of the bill, and 
on the perfon who diſcounted it. The one loſt the chance 
of tracing his property, and the other loſt the benefit of a 
real indorſer, if, by accident, the prior indorſements ſhould 
have failed. Leach's Caf. in Crown Law, 182. | 
Acceptance, at And by the 7 G. 2. c. 22, and the 18 G. 3, c. 18. after 
ator . reciting the laſt- mentioned ſtatute, and that the ſame does 
for payment of not extend to the forgery. of any acceptance of bills of ex- 
mouc y. change, it is enacted, That if any perſon ſhall falſely make, 
alter, forge, or counterfeit, or cauſe or procure to be falſely 
made, altered, forged, or counterfeited, or willingly act or 
aſſiſt in the falſe making, altering, forging, or counterſeit- 
ing, any acceptance of any bill of exchange, or the number 
or principal ſum of any accountable receipt for any note, 
bill, or other ſecurity for paymeut of money, or any war - 
rant or order for payment of money, or delivery of goods 
with intent to defraud any perſon or corporation; or 


. 


fir, you 


wal utter or publiſh the fame as true, with intent to de- | 
fraud any perſon or corporation, knowing the ſame to be falſe, 
ſhall be guilty of felony without benefit of clergy * and this 


without any 
of heirs. | 1 , ation 
Warrant or order for payment of money.] A draft on a 
banker clearly comes within the meaning of theſe words. 


ving of the corruption of blood or diſheriſon 
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Finding a forged draft, and tendering it ſor payment, Finding a 
is not within the ſtatute of 7 G. 2. but the finding ought to forged draft, 


be clearly proved; as many defences of that kind have been 
ſet up, and could not obtain credit. In the caſe of X vs 


Charles Raply and William Daw, H. 35 C. 3. at the Old 


Bailey, the defendants were tried for a forgery on the houſe 
of meffieurs Preſcotts and company, bankers. Mr. Gar- 
row, the counſel for the profecution, addrefled'the jury with 

reat ability and candour, and called the evidence for the pro- 
Mention ; when Mr. John Nondhoiſi, clerk to Meſirs. Pre/- 


cott and Co. proved, that on the 28th day of Januar) 1790, 


between nine and ten o'clock in the mofnhing, 2 
ſented a draft for payment, ſigned Samne! Juſe ph, payable to 
Alerander Goldmid/t or bearer,” fot 145/. 55. that he aſked 


him how he would have it? When R474 ſaid, Fo“, bank, 


and the teſt in cafh : that having fuſpiciofi of the draft, he 


deſired Rapley to go into an inner room, where Mr. Holling- 


worth, one of the Partners, then was; that Mr. Holling- 


worth atked Rapfty, how he got the draft? who ſaid; he 


8 from a perſon at the door. Mr. Haliiegtworth then 
ired P:odhouſe to go to the door with Nu pH und brin 


jo we | 18 
the perſon in, 'and which they accordingly did. Mr. 7h. 


Heſffagworth was then called, and proved cht Rapley and 
Dau came together into the room. Mt. Hollingworth 
aſkeF Dato, who he was ?he faid his name was Date. Mr. 
FHollingworth then aſked him, what he was? he Hid a maſter 
carpenter, and that he worked in the Temple, Mr. Follhing- 
worth therr aſked from whom he got the draft head, from 


a gentleman at à coffee-houſe in the Temple!” Mr. Fb. 
lingworth then aſked him if he knew the gentlematlis hame? 


he faid, yes, his name is Manley; and immedi 

0 Hidden me very much 1 found it. on oe Fritrs 
Bridpe ;\ and 1 90 then faid, for Chriſt's ſake tell al you 
know about it. | 
explain the matter, during the time that Daw told the firſt 
ſtory, he ſaid he did not. Several petfons were then called 
to prove the logen The prifoners being called on fbr their 
defence; Raplcy faid, that Daw came to von the even- 


ing oh the rt of Funtiary, and faid ke foutd a draft or 4 


large 


Being afked ff Rapley made any attempt ts 
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Foꝛgery. 
large ſum of money; that he did not underſtand going to 
bankers, and as Rapley went very frequently there, wiſhed 
him to receive the money for him; and Rapley accordingly 


promiſed to call upon him to go into the city the next morn- 


ing, at nine o*clock, to receive the money. Daw faid, that 


after he had done work on the 27th of January in the even- 


ing, he went over into the Borough to redeem a cloak of his 


wife's out of. pawn ; that on his return, nearly oppoſite the 
Albion Mills, he perceived a piece of paper lay in the road; 
that he walked on a ſtep or two, and then went back and 
picked it up; that he read it as well as he could by the light 


of the moon; and that he afterwards croſſed the bridge, and 


ſtopped at a woman's fruit-ſtall, and read it again by the 
light of her candle, which was in a paper lanthorn; that he 
then went home and conſulted his wife, when they agreed it 
would be beſt to take it to Rapley ; that he accordingly'took 
it to him, and told him the ſtory as ſtated by Raplexy, Two 
children were then called, to prove Daw's reading the paper 
at the candle that they had on a ſtall to ſell fruit; and three 
other witneſſes were called, to prove that Rapley had ſhewn 
the draft to them, and told them that Daw had found it. 
The recorder here interfered, and ſtated, that as there ap- 
peared co be ſome evidence of the finding, he ſubmitted whe- 
ther the proſecutors had not as well ſubmit to have the pri- 
ſoners acquitted. Upon which Mr. Gerrew addreſſed the 
jury, ſtating the evil tendency of ſuch kind of proceedings, 
and the neceffity there was for king up and purſuing this 

roſecution, and conſented'to the priſoners being acquitted. 

he jury ſeemed to have ſome doubts ; but Mr. Garrow 
ſtating that he had given up the proſecution on behalf of the 
proſecutors, they found the priſoners Not guilty. The pri- 
ſoners were then going from the bar, when the, recorder de- 
ſired them to be called back, and addrefling himſelf to them, 
hoped that they would not again endeavour to receive money 
on drafts or bills not their own property, whether found or 
otherwiſe come by; and obſerving that there was great 


weight in the evidence on the part of the proſecution, he 


wiſhed this might be a warning to them, as well as to the 
public in general, not to attempt receiving money for drafts 


or bills under the pretence of having found them, as they 


themſelves had certainly endangered their lives upon this 
occaſion. MH. 8. 

Or delivery of goods.] But in the caſe of Mary Michel, 
M. 1753. A orged order on a tradeſman to deliver to the 


bearer fix yards 
and an hankerchicf; with theſe words added, 
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ordinary ſtuff, a pair of ſtockings, a ſhift, 
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and I with. fee it ali puia for; was adjudged not to come 
within this ſtatute; becauſe the words warrant or order 
import that the perſon giving it has, or at leaſt claims, 
an intereſt in the money or goods which are the ſubject mat- 
ter of that Warrant or order; which is not pretended here, 


for credit is requeſted for the articles, under a promiſe of 


payment. It is not demanded as a right, and therefore can- 
not properly be called a forged warrant or order: it is not 
compulſory, being at moſt a conditional order, as it is on 
condition of credit being given. Upon a conference of the 
judges, nine were of this-opinion, and the priſoner was diſ - 
charged from her inditment..*#o/#. 119. n 5 

And in the cafe of K. and Eller, at the Old Bailey, in 
May ſeſſions 1784. This was an indictment on the ſtatute 


of 7 G. 2. c. 22. ſor forging a certain order for the pay- 


ment of money. The order was: 
+ hen. Meſs. Senger, 8 


« Pleaſe to ſend ten pounds by the bearer, as I am ſo ill. L 


&« cannot wait on you. « 00562447 ARID 
. panes « ELIZABETH Weary.” | 


"I 1 


By the court. The act of parliament means, ſuch an 


order for the payment of money, as, if genuine, the party 
giving had a right tu make; but this appears to be a mere 


letter, rather /requeſfing the loan of money tham ordering the 


payment of it» FHle terms of it do not import any ching 


compulſory on the part of the drawee to pay it; and in the 
caſe of Mary Mitebell it was determined by nine. judges 
againſt one, that the order was not within the meaning of 
the act, becauſe the direction of it was not poſiti ve, and the 
terms of it did not import that the party giving it had a 
right ta the goods ordered. The priſoner was.acquitted of 
= the elan), but detained and convicted of. the miſdemeanor. 
= _Lreach's Caſ. in Crown Law" 300. i $4,415 06 
= Forgery» may be- committed by a mark in the name of 
another perſon; as in the caſe of Elizabeth Duin, who was 
tried at the Old Bailey in September ſeſſions 1765; tor ſorg- 
ing a promiſſory note for the payment of money: inthe 
words and figures following Harldt ble 
TY ak oh +201 n © $43 A $0; 23 tt rata by nt 1G 
. - bias 4 pd mn. x 2 15 2 1 65. 
4 promiſe to pay to Mr. Edæudrd Hasle 28 1:4 the 
« ſum of three (omitting the word popends) thirteen ſhillings 
and {;x-pence, ſeven days 125 5 value reccived,. 98 
Mt oil 140 eee r mark.” 
5. 4 Witneſs ohn WWhettall.” A e OY 
with intent to defraud the ſaid Edward Heer, Wo Rn 


V. 3. , 
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192 Framework⸗knitters. 
N. B. It was alſo laid with intention to deſraud the per- 

fon intitled to receive the money due to Jabn Wallace, late 
ſeaman on board his majeſty's ſhip L'Epreuve. It appeared 
upon the evidence that Mr. Hooper was a prize-agent, and 
that the priſoner applied to him with the probate of a will; 
in conſequence of which he made fearch, and found there 
were wages due to John Wallace; but he refuſed to pay her 
till ſhe produced a certificate of her identity. She however 
pleaded poverty, and prevailed on him to lend her five 
thillings. She afterwards produced the certificate; but as 
the money could not be immediately got, ſhe begged he 
would let her have a little more. He then advanced her 
three guineas and a half, and wrote the body of the note, 
and called his lad, who ſaw her make her mark. She then 
faid her name was Mary Mallace, and Hooper wrote Mary 
Wallace her mark, and his lad witneſſed it. It was clearly 
proved'that her name was Elizabeth Dunn, and not Mary 

| Wallace. The jury found her guilty ; but her caſe was re- 
ſerved for the opinion of the judges, and ſhe was ordered for 
execution in the December ſeſſion following. Leach's Cuſ. - 
in Crown Law 61. | | 
Ide altering an entry of money received, made by a ca- 
ſhiex of the bank, in a bank book, by prefixing a figure to 
increaſe the amount, is forging a receipt. Harriſon's caſe, 
who was convicted at the Old Bailey in September ſeſſion, 
1777. Leeeh's Caſ. in Grown Law 189. 


Fornication: See ADULTERK Tr. 
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-. Framewozk-kuitters. 


N Y-the 6/6. 3. c. 20. it is enacted, That all framework- 

; * knitted pieces and flocking, made of thread, cotton, 

| — rer vorſtedꝭ or yarn, or of any mixture therewith, or of any 
threads and ilet · Other muterials (except ſuch as thall be made only of ſilk) 
holes which ſhall contain three or more threads, ſhall be marked 
with the ſame number of ilet-holes as there are threads 
contained in each piece or pair; and ſuch ilet- holes ſhall 
be made diſtinctly in one direct line, or in the fame courſe, 
and ſhall not be more than three inches diſtant from the 
two extreme ilet-holes ; and no ſuch tlet-holes ſhall be made 
within the "diſtance of four inches of any letter, figure, 


» 
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mark, or other device, which ſhall be put or woven in a 
ſuch goods or manufactures. And all ſuch ilet- holes thall be 
made within four inches of the top or end of every ſuch 

iece or pair; and no ilet-holes, or imitation of an ilet-hole, 
ſhall be made in any framework-knitted piece or pair f 
ſtockings, upon any account whatſoever, except as herein 
before VireQted. 1. 7 i 1 
But in the ſecond ſection of the ſame act, it is provided But remnants, 
that nothing herein ſhall extend to prevent any manuſac-itahe tops e 
turers from uſing remnants, or materials of any fort, in the ſtockiugs. 
welt and tops of ſtockings only, not exceeding three inches 
from the top, though the ſame ihall not contain ſo great a 
number of threads as are in the legs of ſuch ſtockings. 

And any maſter framework-knitter, maſter hoſter, or penalty on not 
other perſons who ſhall make, or cauſe to be made any marking. 
framework-knitted goods, of any the materials aforeſaid, 
or any mixture thereof (except ſuch as ſhall be made only 
of ſilk) without being ſo marked, ihall forfeit the ſame, 
and alſo 5/. for every piece or pair of ſtockings. /. 3 

Provided, that ſuch penalty of 5/. ſhall not extend to any Penalty on fer» 
journeyman, apprentice, ſervant, or other perſon not making ou 
ſuch goods on his own account. But even ſuch perſons of- 5 Prerer. 
fending herein ſhall forfeit a ſum not exceeding 40+. nor leſs 
than" 55. unleſs he can prove that the goods by him fo unduly 
marked were ſo done by direction of his maſter, or the per- 
fon by whom he was employed, when he ſhall be excuſed 

ſuch penalty. /. 4, 5, 6. | | 
And any framework-knitter, hoſter, or other perſon, who Selling without 
| ſhall ſell or expoſe to ſale any of the ſaid goods, not duly ding duly 

marked as aforeſaid, fhall forkcit the ſame and 5/. for cach py 
piece or pair,” /. 7. | 2 gue 

But if the perſon ſelling or expoſing the fame to ſale, 
ſhall diſcover the vender or ſeller thereof, ſo as he may be 
convicted, he ſhall be diſcharged. /. 8. wy | 
And one juſtice, where the offence ſhall be committed, Conviction by 
may convict the offender on the oath of one witnels : and Juſtsce. 
if the penalties or forfeitures ſhall not be immediately paid, 
ſuch juſtice ſhall levy the ſame by diftreſs ; and if not ſuffi- 
ctent goods can be found, he ſhall, on oath made to him 
by the perſon who ſhall have the execution of the warrant, 
commit the offender to the common gaol of the place where 
the offence was committed, for any time not exceeding 
thyee months, unleſs the penalties and forfeitures ſhall be - 
ſooner paid. Provided, however, that ſuch juſtice ſhall not 

be a framework-knitter, hoſier, or proprietor of frames. 


Vor. II. (17. - * e 


Fuel. PE" 
The penalties and forfeitures ſhall be applied as follow) 
half to the informer, and halt to the poor. /. 9. 

Any perſon who may think himſelf aggrieved may appeal 
to the ſeſſions, giving ten days / notice to the juſtice, and, 
within two days after ſuch notice, entering into a recogni- 
zance before a juſtice, with two fureties, to try the appeal at 
ſuch ſeſſions: and the juſtices there, on due proof of ſuch 
notice and recognizance, ſhall hear and determine the ſame, 
and may award coſts to either party, and their determination 
ſhall be final. /. 10. 2 

Provided that nothing in this act ſhall extend to take away 
or abr ĩdge any rights or privileges of the maſter, wardens, and 
aſſiſtants of the company of frame work-knitters. /. 12. 


Fraud. | See CHEAT. 
Fruit and Fruit-Trees. See WOOD. 
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BY the 43 Eliz. c. 14. it is enacted, That all faggots to 
be fold ſhall contain in compaſs, beſides the knot of the 
bond, twenty-four inches of aflize ; and every faggot-ſtick 
within the band ſhall contain full three feet of aſſize, except 
only. one ſtick to be only one foot long, to ſtop or harden 
the binding. 

And by the 9 Ann. c. 15. /. 1. All billets (except thoſe - 
made of beech, by 16 Ann. c. 6.) which lie expoſed in pub- 
lic places where they are uſually bought or ſold, ſhall be aſ- 
ſized, and cut or marked in manner following: viz. 

All billets, of what ſcantling or denomination ſoever, ſhall 
contain in length three feet and four inches, and be of the 


following dimenſions, viz. 


* » «& > we bo a 
my SP. Wat? 3, op ; 9 ** 5 bay * 
U 8 \ 4 _ ” 3 IC q n n ? = 
= ä 8 wk 4 _—_ FR * aL os. BU Peer -; a \ ae; a ae © © . 
2 a ode 2 _ i . . r wht 9 1 12 * N 7 2 8 r 
Zen 7 rt n l * ? 1 ; PPP Re, Rt "IF . ML 


. bs Sor A I ; NE 
P ES > EO TT STM 
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Names of the Round Half Quarter 
billets. round | cleft | and marked. 
in. qr. ſin. qr. in. qr. 
A ſingle 7 20 © oOo notch, 
A caſtſio 212 112 One notch. | 
A trois 13 o I5 os 3iThreein the middle. 
- 2 caltit5 0017 117 oO ſTwo notches. 
; | One at each end, 
3 caſtj18 121 121 O } and one in the 
Ne e | middle. 
4 calt/21 124 224 0 4 notches. | 
5 caſt\23 327 2/27 o| 5 notches. 
6 caſti26 0130 0,29 2] 6 notches. 
Gar 28 0 32 232 2 7 notches. 
caſt 30 0034 334 ©| 8 notches. 
g caſtizi 33e 336 1 notches. 
6 | 
10 caſt/;3 238 338 oſro notches. 
11 caſt35 1|———|——-[11 notches. 
12 caſt 36 3}———|——-—{12 notches. | 
13 caſtſz8 1|———|———-{13 notches. 
14 caſt 39 3 ——— — 14 notches, 
15 caſt|41 „ — 15 notches. 
16 caſtſy2 2——— 6 notches. 
hs caſt 43 ITT 2 — 17 notches. 
18 caſt45 O———|——-—[18 notches, 
19 caſt. 46 „er — 119i notches. 
20 caſt|47 2 [——-—|20 notches. /. 1. | 


How to be cut 


: 1 2 


Fuller's Earth. 
„ 
| Furze. See BURNING. 


O 2 


And where billets are not thus aſſized and marked, it 
ſhall be lawful for a juſtice of the peace, mayor, or other 
head officer, to call before him ſix good and lawful men of 
the town, and ſwear them truly i 
whether the ſame be of good and ſufficient aſſize; and if 
they ſhall preſent that any of them is not ſufficient, the ſame 
ſo being deficient ſhall be forfeited, and delivered to the 
overſcers, to be by them diſtributed to the poor. /. 2. | 
And by the 43 Eliz c. 14. The billets ſhall be meaſured 
within ſix inches of the midſt ; and the ſurpluſage, which 
ſhall happen between any two next meaſurers, being above 
the one, and under the other, ſhall be taken for the benefit 
of the buyer. | 
The 7 Ed. 6. c. 7. authoriſes the lord-mayor of London 


to order the aſſiae of fuel, billet, faggot, &c. in that city. 
See WOOLLEN MANUFAC- 


to inquire and preſent, 
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Gecucral remark. TO prevent frequent repetitions throughout this title, it 
may be neceſſary to premiſe, that it is enacted by the 

8 G. c. 19. That where any perion, for any offence againſt 
any law in being at the making of the:faid act, for the bet- 
ter preſervation of the gaine, ſhall be liable to any pecuniary 
penalty or ſum of money, on conviction before a juſtice of 
the peace, the proſecutor may either proceed to recover the 
ſame in ſuch manner, or he may ſue for the fame (before 
the end of the fecond term after the oftence committed, 
26.G. 2. c. 2.) by action of debt, or on the caſe, bill, plaint, 
or information, in any court of record at //*/imin/ter, 
wherein if he recovers he ſhall have double coſts. Pro- 
vided, that the offender ſhall not be proſecuted both 
ways; and, in caſe of a ſecond proſecution, he may plead in 
his defence the former proſecution pending, or the convic- 
tion or judgment thereupon had. And the 2 C. 3. c. 19. 
recites, That whereas x moiety of the ſaid penalty by ſeve- 
ral acts is directed to be applied to the uſe of the poor of the 
pariſh where the offence was committed, by reaſon whereof 
the inhabitants of the ſaid pariſh have been diſallowed to give 
evidence; it is therefore enacted, that it ſhall be lawful 
for any perſon to ſue for the whole of ſuch penalty to his 
own uſe, and, if he recovers, he ſhall have double coſts; 
ſuch action to be brought within ſix months after the of- 


fence committed. 
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I. Of the Common Lat reſpecting Game, tracing the 
Origin of the diſtinct Property in Game. 

II. Of Foreſts, Purlieus, Chaſes, Parks, and Warrens. 

TIT. Of Gamekeepers, and their Qualifications. 

IV. Qualifications by Eſtate or Degree to kill Game. 

V. The four-footed or Quadriped Game. 

V1. The winged Game. 5 


I. Of the Common Law reſpeting Game, tracing the 
Origin of the diflint# Property in Game. 


Before we mention the numerous ſtatutes which have 
from time to time been promulgated for the preſervation of 
the game, it may not be improper to obſerve how the com- 
mon law ſtood herein. 


{ | | Horſes, 


* 
of 


8 4 Game. 5 
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Horſes, cows, ſheep, and other tame animals, which on Tame animals, 


account of their unaptneſs for motion, ſeek not to avoid 
the dominion of mankind, and uſually keep within the ſame 
. paſtures and limits, may be eaſily purſued and taken, if they 
ſhould happen to eſcape : the owner has taerefore ſome kind 
of property in them, as he has in all inanimate chattels, and 
for the violation thereof may bring an action of treſpals. 
2 Bac, Abr. 612. 


Hens and chickens are tame; and peacocks, like other Hens, chickens, 


domeſtic fowl, are tame by nature. 1 Ko/. Abr. 


and pcacocks, 


Several ſorts of dogs are tame, as the maſtiff, hound Dogs. 


(which comprehends greyhound, &c. ) {paniel, and tumbler ; 
and for theſe a perſon may maintain an action of treſpaſs, 
without alledging that they were tame. Cro. Elia. 125. 
And by the 10 G. 3. c. 18. heavy penalties and puniſh- 
ments are inflicted on thoſe who ſteal dogs. Sve DOGS, 


A perſon may juſtify in aſſault and battery, in defence of 


his dog that is tame. , Reſt. Eni. 1 1. | 
So a replevin lies of a ferret. Cre. Eliz. 126. 


But with reſpect to deer, hares, foxes, and ſuch other wild Wild anim 
animals as by reaſon of their ſwiftneſs or fierceneſs avoid the 


dominion of man, in theſe no perſon can have a property, 
unleſs they are tamed, or reclaimed by him; and as property,:s 
the power that a man has over any thing for his own uſe, 
and the ability he has to apply it to his own ſuppart ; when 
that power ceaſes, his property is conſequently Joſt ; for an 
animal of this kind, which, after any ſeizure, eſcapes into 
the wild common of nature, and aſſerts its own liberty by 
its ſwiftneſs or fierceneſs, is no mote mine than any crea- 
ture in the Indies, becauſe I have it no longer in my power 
or diſpoſal. 7 Co. 16. 3 Lev. 227. 


* 


a! 


Hence it clearly 97 that by the common law every ry the common 
t 


man had an equal rig 
rally under the power of man, and that the mere caption or 
ſeizure created a property in them (5 Co. 104. 3 Cro. 
Eliz. 547), except in the fallpwing inſtances: 


By immediate manucaption, or taking them and killing 


them, they helgng to ſuch perſon in the ſame manner as 


other chattels, and cannot be taken from him, ſince the ſei- 


Zure and capture was ſufficient to veſt the property of them 
in him. 7 Co. 16. | r 
And by taking and taming them they belong to the 
owner, as all other tame 1 do ſo long as they continue 
in this condition; that is, as long as they can be conſidered 
to have the inclination of returning to their maſters; for 
while they appear to be in this ſtate, they are plainly the 
| 7 O 3 owner's 


to ſuch creatures as were not natu- lu every man 


ad equal rip ut 
to wild auimals. 
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lacloſure. 
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Foreſts, what. 


belongs to the 


owner's, and ought not to be violated: but, when they 
forſake the houſes and habitations of men, and betake 
themſelves to the woods, they are then the property of any 
man. 7 Co. 16. 6. Dodt. Placit. 314: . 
A property in them is alſo gained by incloſure ; and then 
the beaſts muſt be underſtood to be mine, as the profits of the 
ſoil itſelf ate; and they can no more be taken and carried off 
than any other profits of the land ; and therefore if deer be 
incloſed in a park or paddock, or conies in a field or warren, 
they become ſo much a man's own, that no one ought to 
kill or take them away ; and fince, in this caſe, it is the in- 
cloſure only that detains them (for, take away the incloſure 
and they are in their natural liberty); the party therefore is 
ſaid to have as great a right as he has to any other profits 


there incloſed, and a diſtinct and independent right in every 


animal. March 49, . 
On theſe reaſons and diſtinctions of the common law, it 
is obſervable how the law ſtands with regard to perſons qua- 


lified to kill the game, within the ſeveral ſtatutes made for 
the preſervation thereof. | * An 


It is a maxim of the common law, that s of which 
no perſon can claim any property, belong to the king by his 
prerogative. Hence thoſe animals fra naturæ, which 


come under the denomination of game, are ſtyled in our 


laws his majeſty's game; and that which he has, he may 
grant to another; in conſequence of which another may 


_ preſcribe to have the fame, within ſuch a precin& or lord- 


ſhip. And hence originated the right of lords of manars, or 
others, to the game within their reſpeQive liberties. * 
For the preſervation of theſe ſpecies of animals, for the 
recreation and amuſement of perſons of fortune, to whom 
the king, with the advice and aſſent of parliament, has 
granted the ſame, and to prevent perfons of inferior rank 
from miſemploying their time, the following acts of parlia- 
ment have been made. The common people are not in- 
jured by theſe reſtrictions, no right being taken from them 
which they ever enjoyed; but privileges are granted to thoſe 
who have certain qualifications therein mentioned, which 
before reſted ſolely in the king. 2 Bac. Abr. 612, 613. 


I. Of Forefts, Purlieus, Chaſes, Parks, and Warrens, 


Foreſt ſignifies a vaſt extenſive wood; in French, lieu fe- 
retier & ſauvage, Manwotd, in his foreſt laws, thus de- 
fines it. © A foreſt is a certain territory of woody grounds, 
, and fruitful paſtures, privileged for wild beaſts and —_ 

| N 8 * of 
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u of foreſt, chaſe, and warren, to reſt and abide there in 
« the ſafe protection of the king, for his princely delight and 
& pleaſure ; which territory of ground ſo privileged, is 
meered and bounded by unremoveable marks, meers, and 
tc boundaries, either known by matter of record, or elſe by 
cc preſcription, and alſo repleniſhed with wild beatts of venery 
« gr chaſe, and with great coverts of vert, for the ſuccour 
ce of the ſaid wild beaſts; for the preſervation and cont - 
e nuance of which ſaid place, together with the vert and 
« yeniſon, there are certain particular laws, privileges, and 
4 officers belonging only to the lame,” Manw. 40. | 
The Norman kings not only incloſed foreſts, but The Norman x5 

puniſhed thoſe wizo hunted and killed any of the beaſts, with ys Pw 
the greateſt ſeverity. Brompton tells us, that William I. : 
cauſed the eyes of a man to be pulled out, who took either 
a buck or a boar; and Xn/ghton informs us that his ſon - 
liam Rufus would hang a man for taking a doe. Heury 1. 
made no diſtinction between him who killed a man or a 
buck ; and puniſhed thoſe who deſtroyed the game (though 
not in the foreſt) either by forfeiture of their goods, or loſs 
of limbs; but Henry II. made it only impriſonment for a 
time. His fon Richard I. revived the old laws for puniſh- 
ing thoſe who were convicted of hunting 1n the foreſt, viz, 
that they ſhould be caſtrated and have their eyes pulled out: 
but that king afterwards aboliſhed this puniſhment,. and ap- 
pointed ſuch convicts to abjure the realm, be committed, or 
= pay a fine. Ed. I. appointed the ſame puniſhment, but that 
= they ſhould be free both of life and limb. The hiſtorians 
of thoſe times inform us, that New Foreſt was raiſed by 
the deſtruction of twenty-two pariſh-churches, and many 
villages, chapels, and manors, for the ſpace of thirty miles; 

to which ſome attribute the misfortunes which befel ſeveral 

of thoſe princes in that foreſt. - | 

N. B. Vert, which in the French ſignifies green, com- 
prehends every thing which bears greem leaves in the foreſt. 
Mano. 51. * . 

And the lord having the wood in the tenants land, which 
is ſtill cuſtomary in many manors, was originally for the 
pireſervation of the vert, for the ſuſtentation of the lord's 
game there. | EF: 
Ihe following are properly the beaſts of foreſt, viz. Beaſts of ſor ft. 
W 1 he hart, hind, buck, hare, boar, and wolf; but legally 
all wild beaſts of venery. 1 Inf. 233. 
Purlieu, from the French pur, clear, entire, and exempt z+Purlicur. 
and lieu, a place, is all that ground near any foreſt, which 
being made foreſt by Henry II. Richard I. or Fohn, was, . 
„ by 


2 


- Game; 


by perambulation granted by Henry III. ſevered from the foreſt, 
and became p11 /1-1,, that is pure and free from the laws anc 
| ordinances of the ſoreſt. 4 1%. 303. Manw. 318. 

Purticus as to But a purlieu,is {till a foreſt as to ſome purpoſes, though 

__ EE. diſafforeſted as to the particular owners of the land and for 

foreſts. their beneſit, and not generally to give liberty to any man 
to hunt the wild beaſts, and ſpoil the vert. And if thoſe 
bea'is eſcape from the foreſt into the purlien, the king has 
ſtill property in them againit any man, except the owners of 
the woods and lands in which they are; and ſuch owners 
have a ſpecial property in them ratione ioc fo that they 
hunt them fairly, and do not foreſtal them in their return 
towards the foreſt. Mlunw. 366. tra 

Diin& prixi- A purlieu man cannot, however, hunt in every man's 

— of a pur- Jands within the purlieu ; but only in his own lands. If he 
2 finds the beaſts of the foreſt in his woods or lands in the 
purlieu, he has a property in them againſt any other man 
ra ine ſoli, the king only excepted. And if he begins the 
hunting in his own lands, he may purſue his hunting through 
any man's woods or lands, ſo he does not enter any foreit, 
chaſe, park, or warren. And if he ſhould kill the beaſts in 
another man's land, and out of ſuch privileged place, he 
may carry the ſame away by reaſon of the firſt property. 
But if they recover the foreſt, he muſt cali back his dogs, for 
they then become the king's wild beaſts again. And if he 
does not call back his dogs, and they ſhould kill the beaſts 
in the foreſt, he is a treſpaſſer, though he never came 
within the bounds thereof himſelf. But if, in hunting to- 
wars the foreſt, the dogs faſten on the beaſt before it is 
wiuin the bounds thereof, and the dogs ſtill hanging are 
drawn by the deer into the foreſt, and it is killed there; 
then, by reaſon of the firſt property which he had ratone 
ſe, and alſo by the purſuit and poſſeſſion thereof before it 
entered the foreſt, he may lawfully enter and take it. 
AManw. 37 3+ 20 TE ] 

Chaſe, what. (ga, trom the French chaſer, to chaſe or hunt, is a pri- 
vileged place, of a middle nature between a foreſt and a 
park, for the receipt of deer and beaſts of the foreſt. Cromp- 

A . it dif. % in his . Fel. 148, ſays, a fereft cannot be in the 

torelt or bark Pands of a ſubject; for it forthwith loſes its name and be- 

par 0 
| | comes A chaſe; vat, in the ſame work, fol. 197, he ſays 4 
ſubject may be lord and owner of a foreſt; but he reconciles 
theſe feeining contradictions by obſerving, that a king may. 
give or alienate a foreſt to a ſubject, but when it is once in the 
_poilcilion of a ſubject, it loſes the true property of _ 
| ecaulc 
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Same. 201 
becauſe the courts called a juſtice-ſeat, the ſwainemote, and at- | 
rachment immediately vaniſh ; none being able to make a lord 

chief- juſtice in Eyre of the foreſt but the king. A chaſe there- 

fore differs from a foreſt in this, becauſe it may be in the hands 

of a ſubject, which. a foreſt in its proper and true nature can- 

not. A chaſe is uſually leſs than a foreſt, and has not ſo 

many liberties, officers, laws, and courts : it is larger than a 

park, and has more officers and game ; and it differs from a 

park becauſe it is not incloſed, for if it is incloſed, it is a 

good cauſe of forfeiture ; though it muſt have certain limits 

and bounds ; bit it may be in other men's grounds as well 

as in a perſon's own. Cromp. 148, 197. Read. Game. 
Manw. 49. | 15 


Beaſts of chaſe are properly the buck, doe, fox, martern, park. 
and roe. Manu. 44. | 
Park, from the French parguer, to incloſe, a large parcel of 
incloſed ground, privileged for wild beaſts of chaſe by the 
king's grant, or by preſcription.  Cromp. Jur. 148. Read. 
Game. Manwoad, in his foreſt laws, defines it thus: © A 
« park is a place of privilege for wild beaſts of venery, 
« and alſo for other wild beaſts that are beaſts of the foreſt, 
& and of the chaſe ; and ſuch a park differs from a chaſe or | | 
« warren, as it muſt be incloſed, and may not lie open; for | 2 
« if it lies open, it is a good cauſe of ſejzure into the king's a 
c hands, as a thing forfeited: beſides, the owner cannot have 
an action againſt thoſe who hunt in his park, if it lies open.“ 
Deer in a park ſhall go to the heir, and not to the execu/ Deer go to the 
Mn. Inft. 8. ; FI | heir, g 
Warren, from the German wahern, or the French garenne, Warren. | 
a franchiſe or place privileged, by preſcription, or grant | 
from the king, for the preſervation of beaſts and fowls of | | 
the warren; which are hares, conies, partridges, and phea- | 
ſants; and ſome add quails, woodcocks, waterfowls, &c. 
Terms de Ley 589. 1 Int. 233. 3 5 
A warren may lie open, for there is no neceſſity of inclo- Warren may | 
ling it, as there is of a park. 4 In. 318. Read. Game, lie open. | 
| 


— 


onies in a warren ſhall go to the heir, and not tv the ex- 
ecutor. 1 Inf. 8. | 
A perſon may have a warren in another's land, for he may 
alienate the land, and reſerve the franchiſe. 8 Rep. 108. 
But it is not lawful for any perſon to make any chaſe, park, 
or warren, in his own freehold or elſewhere, to keep therein 
any wild beaſts, or birds of foreſt, chaſe, park, or warren, 
without the king's grant or warrant ſo to do; and any man 
that does ſo is to be puniſhed in a Que warrants, and the 
franchiſe 
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franchiſe ſhall be ſeized i into the king's hands, Manw. 56, 
rt Repo 07.0. 
A perſon, however, may make a warren of a private 
| nature. Str. 637. 
A foreſt is the A foreſt, ſays Manwo97, is the higheſt franchiſe of prince. ' 
9 pleaſure; next to which is that of a free chaſe: a chaſe 
ON in ſome degree is the ſame as a park, except that the latter 
is incloſed, and the former is always open: the next in de- 
gree to a free chaſe is a park; and the next to that is the 
tranchiſe of a free warren. A foreſt comprehends in it a 
chaſe, park, and warren; and therefore the beaſts of chaſe, 
and the beaſts and fowls of warren, are privileged within 
a foreſt, as well as the beaſts of the foreſts are. Manw. 52. 
A foreſt is governed by the foreſt-law, and a chaſe and 
park by the common law ; but a perſon may have common 
in a Chaſe as well as in a foreſt. 4 I. 314. Man. 52. 
Following beaſts Though the common law warrants the hunting of beaſts 
of prey no ti of prey on another's ground, ſuch as foxes, wolves, and 
_ badgers ; ſo that the party in purſuing them through the 
grounds of another is ſubject to no action; yet it has been 
reſolved, that the hunting and killing ſuch noxious animals 
muſt be done in the ordinary and uſual manner; and that 
therefore the digging and breaking the ground to unearth 
them is unlawful, and the owner of the ground may main- 
tain an ion of treſpaſs in that caſe, Poph. 162. Latch 
119. Cre. fac. 325. N 
But he muſt do And in the caſe of Gundry v. Feitham, T. 26 G. 3. lord 
as little mju'y Mansfield ſaid, that by all Ho as far back as H. 8. it is 
= poffible- ſettled, That a man may follow a fox over the grounds of 
another. But, by the court: This caſe does not determine 
that a perſon may unneceffarily trample down another man's 
hedges, or maliciouſly ride over his grounds: if he does 
more than is abſolutely n he cannot _ Durnf. 
and Ea. 334. 
a man flies his hawk at a r in his own ground, 
Pheaſant into he may follow the flight into another man's land, by reaſon 


_ another's land, of the firſt property which he had in the pheaſant ratione ſoli; 


* Were and if his hawk, kills the pheaſant in another man's land, he 


ay enter and take it by reaſon of that property and purſuit ; 
and he tha!! not, in that caſe, be puniſhed as a treſpaſſer for 
taking and carrying away the pheaſant, but only tor enter- 
ing the ground. But if the pheaſant ſhould fly into a war- 
ren (which is a privileged place for birds of warren) and 
the hawk ſhould kill it there, the owner of the warren ſhall 
have the pheaſant, and not the falconer. And ſuch is the 
1 | | law 


| Game. 
law in the caſes of all wild beaſts of the foreſt and chaſe. 


Manw. 389. 5 5 {PSs 
If a man hunts conies, and kills them in my ground, I 


2 ſeize them, becauſe they are indeed my property by the 


incloſure ; but if he hunts them out of my ground, they 


are in the condition of natural liberty, and I cannot take 


them from the hunter, for then the property is in no man; 
but I may have damages againſt the hunter for his entering 


| and breaking of my incloſure. Salk. 556. 5 Mod. 375. 


203 


When conies are hunted out of the warren, or deer out Game eſcaped 


of the park, the warrener or parker may purſue them an 
re-take them ; for the park or warren is an eſtabliſhment by 


4 from a warren 
or park, may be 
retaken on freſh 


the public for the preſervation of the game; for all things purſuit,” 


unoccupied, in which no man has a civil right, are under 
the regulation of the public. In parks and warrens officers 
are eſtabliſhed by authority, to have an eye over the game, 
and to keep it within the boundaries; ſo that the property is 
not altered by driving it out of the incloſures, unleſs it be 
alſo out of the purſuit of the officers ; for as long as it is 
purſued by a perſon thus truſted, it is not in its natural li- 
berty, but is ſil belonging to the park or warren. 2 Bac. 
Abr. 613, 614. | FE F 5 
A man cannot have an action of treſpaſs on the caſe for 
another man's conies breaking into his ground, becauſe they 


are no longec the property of the owner than while they are 


incloſed ; for conies being in their natural liberty, may be 
lawfully killed by the owner of the ſoil. 5 Co. 104. Ciro. 
Elix. 547. 1 Kol. Abr. 90, 405. 


III. Of Gamektepers and their Qualifications. J 


By the 22 and 23 C. 2. c. 25. it is enacted, That all who may ar- 
lords of manors, or other royalties, not under the degree of poinc game- 


an eſquire, may, by writing under their hands and ſeals, au- Keepers. 


thorize one or more gamekeeper or gamekeepers, within 
their reſpective manors or royalties. '/. 2. | 


And may impower him thereby, on their own manors, to With power to | 
kill hare, pheaſant, partridge, or any other game: Fill game. 


But by the 5 Aun. e. 14. if the gamekeeper ſhall, under 
colour of his appointment, kill or take the ſame for the uſe 
of the lord, and afterwards ſell and diſpoſe thereof without 
the lord's conſent, and be convicted, on complaint of ſuch 
lord, on oath of* one witneſs, before one juſtice, he ſhall 
be committed to the houſe of correction for three months, 


there to be kept to hard labour. /. 4. 


But 


204 8 Game. 


Ore gamekcep- But by the 9 Ann. c. 25. No lord or lady of a manor ſhal 
er in one man- make above one perſon to be gamekeeper within any one 
ws Ke bug manor, with power to kill game. And the name of ſuch 
leck of the Perſon ſhall be entered with the clerk of the peace where 
peace. the manor lies, the entry to be made and viewed without 
fee, and a certificate thereof ſhall be granted by the clerk 
of the peace, on payment of 15. / 1. | 
And in caſe any other gamekeeper, whoſe name 1s not ſo 
entered, who ſhall not be otherwiſe et fied by the laws of 
this kingdom to kill game, ſhall kill, ſell, or expoſe to ſale, 
any hare, pheaſant, partridge, moor, heath-game, or grouſe, 
he ſhall on conviction before one juſtice, on oath of one 
witneſs, forfeit for every offence 5/; half to the informer, 
and half to the poor, to be levied by diſtreſs; and for wan 
of ſufficient diſtreſs, to be ſent to the houſe of correction for 
three months for the firſt offence, and for every ſubſequent 
offence four months. 17. 
From the words in the ſtatute of 9 Ann. c. 25. wh 
Hull not be otherwiſe qualified, it ſeems clear, that a game- 
keeper who is qualified in his own right to kill game, necd 
not to be entered with the clerk of the peace. 
Such zamekeep- By the 3 G. c. 11. No lord of the manor ſhall make 
1 any perſon a gamekeeper, with power to kill game, unleſs 
ed by the Ira. ſuch perſon be qualified by the laws of this realm ſo to do; 
or unleſs he be truly and properly a ſervant to the ſaid 
lord, or immediately employed — 1 appointed to take and 
kill the game for the ſole uſe of the ſaid lord. . 1. 
And if any perſon, not being qualified by the laws fo to 
do, or not being truly a ſervant of any 
or not immediately employed and appointed to take and kill 
the game for the le uſe or immediate benefit of the ſaid 
lord, ſhall, under pretence of any power or authority, depu- 
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Gamckeeper's - 
power toſcarch. engines for the taking and killing of game, and ſeize the 


The gamekeeper (ſo authoriſed) may ſearch for dogs and 


71 tation or qualification to him granted by any lord of a manor, 
Wn take and kill any hare, pheaſant, partridge, or other game 
1 whatſoever ; or ſhall keep or uſe any greyhounds, ſetting 
* dogs, hays, lurchers, guns, tunnels, or apy other engine to 
1 ** Kkil * deſtroy the game, he ſhall forfeit 5/. in like man- 
N ner. Id. | 2 | 


ſame for the uſe of the lord, or deſtroy them. 22 & 23 C. 
a: e. 28. . a. ; 

It has been adjudged, that an authority from the lord of 

| the manor is rot alone ſufficient for this purpoſe, but that 

he ought to have a warrant from a juſtice. (Comb. 183. 

Carpenter and Ama. It may be ſafe, however, to ah 

SS. | uch 
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deputation from the lord of the manor of Ringwood. The de- 


ſuch warrant, eſpecially if any houſes are to be entered and 
ſearche s. 8 | | 

For jt would be lodging too greatia power in the hands 
of the gamekeepers, to leave it in their diſeretion to ſearch 
what places they ſhall think proper, and to conſtitute them 
the judges waether a perſon is or is not qualified to kill 
game. It is therefore prudent to have a warrant from a 


Juſtice of the peace, after information and oath of the of- 
| fence firſt made. 2 Burn 304. | 


A gamekeeper may carry a gun, though out of the manor 
of which he was appointed gamekeeper ; as in the caſe of 
Logers and Carter, M. 9 G. 3. The plaintiff Rogers 
brought an action againſt the defendant, who was a juſtice 
of the peace, for taking and carrying away the plaintiff's 


| or On a verdict for the plaintiff a new trial was moved 


or. The caſe was, the plaintiff being. gamekeeper w thin 
the manor of Ringwood, ſprung a covey of partridges, which 
he ſhort at within the faid manor. On their taking a ſecond 
flight, he purſued them out of the manor, but could not find 
them. Returning to the ſaid manor, he was met by the de- 
fendant about three quarters of a mile diſtant from it, who 
aſked him if he had a qualification. The plaintiff ſaid, he had a 


fendant told him he was out of that manor, demanded his gun, 
and took it from him. The plaintiff did not ſhoot out of the 
manor, but was three quarters of a mile out of it, with his gun 
and dog, with an intention to ſhoot at game. By the court: 


The queſtion is, Whether under theſe circumſtances, the 
juſtice had a right to take the plaintiff's gun from him? By 


the court: We are all of opinion that he had no ſuch right: 
if he had ki//ed game where he was not a gamekeeper, he. 


might have been convicted in the penalty of 5/. but he was 


entitled to keep and have dogs, guns, and nets any where; 


and a gamekeeper's gun cannot be ſeized either in going 
to or returning from the manor, or in any other place ; for 
if gamekeepers were permitted to ſeize one another's guns, 
it would create a kind of border war among them ; and the 
rule to ſhew cauſe why there ſhould not be a new trial was 
diſcharged. 2 Wilſ. 387. E | 

Among the modern taxes, it is enacted, by the 25 G. 3. c. To take out a 
50. That every deputation of a gamekeeper {hall be regiſ- certiticate on a 
tered with the clerk of the peace of the county where the ſtanp of £05. Gd. 
manor ſhall lie, and ſuch game - keeper ſhall annually take 
out a certificate thereof, upon which there ſhall be charged 
a ſtamp- duty of 10s. 62. f. 2, 


And if _ mekeeper to whom ſuch deputation ſhall be penalty on nor - 
» 


granted, ſaall, for twenty days after the granting thereof, neg- taking out ty-5 


lect certificate, 


Sam 203 


206 Game. 
lect to regiſter the ſame, and take out ſuch certificate, he 
ſnall forfeit 200. /. 9. | | 

New deputo- Alſo in caſe of a new deputation of a gamekeeper, the 
_ fame ſhall be regiſtered with the clerk of the peace, and a 
certificate thereof taken out in manner as aforeſaid ; where- 
upon the former certificate ſhall be void, and the perſon 
acting under it, after notice to him given of ſuch new cer. 
tificate, ſhall be liable to the penalties preſcribed by this act, 

as if no certificate had been granted to him. /. 14. | 
And by the ſame ſtatute, /. 17. No ſuch deputation and 
certificate ſhall authoriſe any ſuch gamekeeper to take or 
deſtroy game out of the limits of the manor for which ſuch 


deputation was given. 5 
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IV. Qualifications by Eflate or Degree to kill Game. 
By the ſtatute of 22 & 23 C. 2. c. 25. the clear 2 


ſum of 100/. is required. But the clear value of the neceſ- 
ſary eſtate, means the value, clear at leaſt of all mortgages 
or incumbrances created by the owner, or thoſe under 
whom he claims, as in the following caſe : h | 
The qualification by eſtate for killing game by the 13 R. 
2: fl. I. c. 13. was 4Os. a year: by the 1 Fac. c. 27. it 
was advanced to 10/. & year; and by 3 Fac. c. 13. and 1 
"Fac. c. 11. to 40l. a year; and at laſt by the 22 and 23 C. 
2. it was raiſed to 1000. a year. Not that the laws have 
become gradually more ſevere ; but as the value of money 
decreaſed, the qualification was raiſed in proportion ; for an 
eſtate of 40s. a year in the reign of Richard the Second, 
was not much inferior to an eſtate of 1001. a year in that 
of Charles the Second. And the penalty for deſtroying the 
game was even more ſevere then than it is at preſent ; for 
as thoſe ancient laws relating to the game are till in force, 
and are generally enacted ſo to be by the ſubſequent ſtatutes, 
it will be every, in order to haye a perfect knowledge 
of this matter, to inſert them in their order; becauſe the pe- 
nalties on each being different, the proſecutor or juſtices 
may chuſe which of them they will convict an offender upon. 
Thus by the 5 Ann. c. 14. if a perſon not having 100/. a 
vear ſhall keep dogs or engines to deſtroy the game, he ſhall 
forfeit 5/. but if ſuch perſon has not 40s. a year, he may 
upon the ſtatute of R. 2. be puniſhedby a year's impri- 
ſonment; and ſo of the reſt : provided that no perſon be 
proſecuted upon more than one act for one offence. 
_ _ TH The firſt qualification relating to the game is by the 1 3 T 
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2. l. 1. c. 13. by which it is enacted, That no layman which 
hath. not lands or tenements of 405. a year, nor clergyman 
if he be not advanced to 10%. a year, ſhall have or keep 1 = 
greyhound. hound, nor other dog to hunt; nor ſhall u e 
ferrets, hays, nets, hare-pipes, nor cords, nor other engines 
for to take or deſtroy hares, nor conies, nor other gentle- 
mens” game, upon pain of one year's impriſonment. And 
the juſtices of the peace (that is, in their ſeſhons 16 G. 3. 
c. 30.) ſhall enquire of the offenders in this behalf, and 
puniſh them by the pain aforeſaid, | 

The ſecond qualification by eſtate or degree to kill game, 191. a year ty 
is by the 1 Fac. c. 27. whereby it is enacted, that every l Ja. 
perſon who ſhall keep any greyhound for courſing of deer 

or hare, or ſetting- dog, or net to take pheaſants or partridges 
| (except he be ſeiſed, in his own, right or the right of his 
wife, of 10/. a year eſtate of inheritance, or 30. a year 
of a lives eſtate, or goods to the value of 200/. or be the 
ſon of a knight or lord, or the ſon and heir- apparent of an 

eſquire), and be thereof convicted, by confeſſion, or oath of 

two witneſles, before two juſtices, he ſhall be committed to 
gaol for three months, unleſs upon conviction he pay 20. 
to the churchwardens for the uſe of the poor, or after one 
month aſter his commitment he become bound by recog- 
nizance with two ſureties before two juſtices, in 201. a 
piece, not to offend again in like manner. /. 3. | 

The third qualification which relates to deer and conies 40l. a year, by 
only, is by the 3 Fac. c. 13. by which it is enacted, that if 3 JC. 
any perſon not having lands or hereditaments of 40/. a year, 
or not worth in goods 200/. ſhall uſe any gun or bow to 
kill any deer or conies ; or ſhall keep any buckſtall, nets, or 
coney-dogs (except he have grounds incloſed, and uſed for 
the keeping of deer or conies, the increaſing of which ſaid 
conies ſhall amount to the value of 40s. a year to be let; 
or keepers or warreners in their parks, warrens, or grounds) ; 
in fuch caſe any perſon having lands or hereditaments of 
IOO/, a year in 2 or for life, in his own right or the right 
of his wife, may take from ſuch perſon to his own uſe for 

ever ſuch guns, bows, buckſtalls, nets, and coney-dogs /. 5. 
But this ſhall not extend to any grounds to be incloſed 
and uſed for conies after the making of this act, without the 
king's licence. . 7. . 
| he fourth qualification is by the 7 Fac. c. 11. and re- 40l. a year by 
lates to pheaſants and partridges only. It is therein enacted, ? Inc. 
That every free warrener, lord of a manor, or freeholder, 
ſeiſed in his own or his wife's right, of 40/. a year of inhe- 
ritance, or lives eſtate of 801. or worth in goods 400l. may 
&: take 
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take pheaſants and partridges (in the day-time only} in his 
own free warren, manor, or freehold, betwixt Michaclmas 


and Chri//mas yearly. /. 


The fifth and laſt general qualification by eſtate or de- 
gree to kill game, and which is now molt to be regarded, 
is in 22 and 23 C. 2. c. 25. by which it is enacted, That. 
every perſon, not having lands and tenements, or ſome other 
eſtate of inheritance, in his own or his wife's right, of the 
clear yearly value of 100/. per annum, or for term of life, or 
having leaſe or leaſes of 99 years, or for any longer 
term, of the clear. yearly va ue of 1501. (other than the ſon 
and heir-apparent of an e/quire or other perſon of higher de- 
gree, and the owners and keepers of foreſts, parks, chaſes, 
or warrens, being ſtocked with deer or conies for their ne- 
ceſſary uſe, in reſpect of the ſaid foreſts, parks, chaſes, or 


warrens) is hereby declared to be a perſon by the laws of 


this realm, not allowed to have or keep for himſelf or any 
other perſon or perſons, any guns, bows, greyhounds, ſetting- 
dogs, ferrets, coney-dogs, lurchers, hays, nets, lowbels, hare- 
pipes, gins, ſnares, or other engines for the taking and kill- 
ing of game. . 3. | i 
AM. 23 G. 3. Wetherel!, eſquire, v. Hall. This was an 
action of debt for the better preſervation of the game. Ide 
declaration conſiſted of ſeveral counts ; the ſecond of which 
charged the defendant with uſing a certain engine called a 


| fe to kill and deſtroy the game, not being a perſon qua- 
li 


hed ſo to do. The defendant pleaded the general iſſue, 


and the cauſe was tried before Eyre, B. at the affizes for the 


county of Durham; when the jury found a verdict for the 
plaintiff upon the above count, ſubject to the opinion of the 
court upon the following cafe : that the defendant, upon his 
marriage with his preſent wife, became ſeiſed in her right 
of an eſtate of inheritance, part of which was copyhold, and 
held of the manor of Bondgate, in Darlington, in the county 
of Durham ; which, at the time of committing the offence 
mentioned in the declaration, and before, were together ot 
the clear yearly value of 103/. but it farther appeared, that 
the ſaid defendant and his wife, before the committing of 
the offence, (to wit) on the 10th of May 1780, duly ſur- 
rendered a cloſe of land, parcel of the faid copyhold eftate, 
unto Robert Keiſey and his ſequels in right, on condition, 
that if the ſaid Robert Hall and Mary his wife, their ſequels 
in right, executors or adminiſtrators, ſhould and did well and 
truly pay or cauſe to be paid unto the ſaid Robert Kel/ey, 


his executors, adminiſtrators or aſſigns, the full and juſt ſum 


of 400/. with intereſt for the ſame, at or upon the loth of 


| November 
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November then next, that then the ſaid Robert Kelſey and 
his ſequels in right ſhould, and would ſurrender the ſaid pre- 
miſſes. unto and to the uſe of the ſaid Robert Haltznd' Mary 
his wife, and their ſequels in right at their proper coſts and 
charges accordingly.;. and that the ſaid Robert Keljey was 
upon the ſaid 10th of. May admitted thereto, and the ſaid 
mortgage ſtill continued upon the ſame; and ttiat the ſaid 
cloſe, at the time of committing the offence and before, was 
of the clear yearly, value: of 14/. parcel of the ſaid 103/. and 


that the intereſt, of the ſaid Mortgage had been regularly paid, 


and the mortgagee had not entered into poſſeſſion of the co- 


— 


pyhold cloſe mortgaged to him, The queſtion reſerved for 
+ opinion, of the court was, Whether the defendant at the 


time of committing the offence was duly qualified to uſe 


engines to kill and deſtroy the game? Lambe for the plan- 
0 


contended, 1. That a legal eſtate of 100%, per annum 
was neceſſary to conſtitute a qualification to kill game: that 
here the defendant had no more than an equitable, eſtate in 
the part mioregaged : that ſuch eſtate cannot be taken notice 
of by a court of law in the conſtruction of an act of par- 
liament: that by the ſtat. 22 and 23 Car. 2. an eſtate of an 
annual value leſs than 150/.. mult. be of an inheritable na- 
ture to give a qualification: that the defendant, fo far from 
having an intereſt of this character and deſcription, was only 
tenant at will to the Nen But lord Mansfiild in- 
timating, that it would be di 

argument, Mr. Lambe inſiſted, 2. If an equitable eſtate were 


roaigerd, a8 giving, 2:quabication, that fil}, in point of 


annual. value, the defe had not, upon the true con- 


ſtruction of the act of parliament, an eſtate futhcient to qua- 


lify him: that the words of the act were, © the clear yearly 
value of 100/.”” that this could not mean the groſs. value of 
the eſtate, but muſt mean the net income: that ſuch it 
could not be, if by incumbrances of any fort, the iſſues and 
profits were brought within that ſum : that the object of 
the legiſlature was, to intitle thoſe only, whoſe independence 
ariſing. from the produce of their lands, would enable them 


to uſe theſe rights for the purpoſe of amuſement ; that, up- 


on comparing. the value of land at the time this law 
paſſed, with its preſent value, it would be found that the 
meaſure of this independence had already been reduced much 
below the intention of the legiſlature : that if the conſtruc- 


tion contended. for were admitted, no degree of intereſt 


vrhatſoever in the produce of lands would be neceſſary, and 
the intention of the legiſlature muſt be totally fruſtrated-;. 
inaſmuch as the holder of an eſtate, whether he charged it 
Fob 1, 129) 7 himſelf 


cult to ſupport this ground of 
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himſelf to its utmoſt value, or had it transferred to him under 
ſuch charge, without having, or without ever having had an 
income ariſing out of land to the amount of one farthing, muſt 
in ſuch caſe be entitled. Lord Mansfield calling upon the 
other ſide, Chambre for the defendant ſtated the only queſ- 
tion to be, Whether the intereſt of the mortgage was to. be 
conſidered as ſuch a reduction of the annual value of the 
eſtate, as would deſtroy the defendant's qualification ? And 
he contended, that this was a penal law, and would not there- 
fore be extended by conſtruction: that it was belides a ge- 
neral law, and in its terms does not require the party to have 
a legal eſtate : that the words of the act are, not having, 
Kc. within which words an equitable eſtate is ſufficient : 
that in deciding on points of this nature the ſubſtance ought 
principally to be regarded. See then how a mortgagor is 
5 there? The mortgage is in ſubſtance a ſpe- 
cialty debt, the equity of redemption is conſidered as real 
eſtate, and deſcends to the heir of the mortgagor, who is 
conſidered as a debtor, and his perſonal aſſets liable in the 
firſt inſtance ro diſcharge the mortgage: and, though at 
law the heir of the mortgagee takes a legal eſtate, yet the 
perſonal repreſentatives are conſidered as intitled to take 
the benefit and receive the mortgage debt. He farther in- 
ſiſted, that a mortgagee can never get poſſeſſion, if the 
m is ready to pay the money: that by ſtatute it 
may be paid ;mpendente lite; and that, if the legal eſtate 
only were to be regarded, an eftate of a thouſand pounds 
a year, mortgaged in fee for one hundred pounds, would 
not furniſh a qualification. That the only queſtion that 
remained was, whether the intereſt of the mortgage money 
was to be conſidered as an outgoing that would reduce the 
value of the eſtate below 100/. and he contended, that the 
intereft was not a thing iſſuing out of any part of the eſ- 
tate in the nature of a rent or ſervice ; that both prin- 
Cipal and intereſt were a debt; that the intereſt muſt be 
conſidered as a debt on the perſonalty, juſt as the principal 
is conſidered as a debt: and that the eſtate was neither 
made of 8 or leſs value by the mortgage, but was 
merely a pledge for the payment of the debt; that the le- 
giſlature therefore, when they uſed the words © clear yearly 
value,” meant to advert only to the value of the eftate it- 
ſelf, and not to the quantity of intereſt that any perſon 
might have in it ; the thing itſelf without any regard to the 
charge upon it, provided only that the party was in poſ- 
ſeffion : that in the ſame manner, in caſe of a mortgagee in 
poſſeſſion, there can be no doubt but that he is igtided. to 
6 _ | 5 4 3 0 [| 
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kill game; and the court in ſuch caſe will not inquire into 


the amount of his intereſt money, of the ſum advanced to 


the mortgagor upon his land, provided the ſecurity, the land 
itſelf, be of the annual value which the law requires : that 
the court, before. they pronounced, would well-weigh the 
conſequences of ſuch a doctrine, as is contended for: that 
the juſtices, who muſt inquire into this in a ſummary way, 
muſt make all perſons of whatever oſtenſible eſtate, diſcloſe 


their 2 circumſtances, which would be too great an 


extenſion of a law, already conſidered in many inſtances as 
tyrannical: that a rent - charge indeed or ſervices, iſſuing out 
of an eſtate, as matters of notoriety, might perhaps be con- 
ſidered by the juſtices; but of ſuch things only as were 
oſtenſible could they take cognizance: that if every private 


family tranſaction in money concerns were to be iaid open, 


if it could be ſeriouſly argued, that ſuch diſcuſſions were 
proper ſubjects for a ſummary juriſdiction, it would be in- 


veſting juſtices and informers with powers of harraſſing the 
art as far beyond any known precedent, as it was be- 
yond the intention of the legiſlature : that their object had 


not at any time been an enquiry into debts, but the actual 


poſſeſſion of, and intereſt in, landed property, and the viſible 
amount and extent of that property: that, as there was 
no authority directly upon this ſubject, it was proper to con- 
ſider the queſtion by analogy to the ſtatutes in pari materia : 


that moſt ſtatutes in theſe cafes require a qualification alto- 


ether in land; but that two. ſtatutes in the reign of king 
Tame intitle the party under perſonal as well as real qua- 


ifications: that the ſtatute 2 Jac. enacts, that no one, 


« except ſuch perſon or perſons, which ſhall be ſeiſed, &c. 


of lands, tenements, or hereditaments, of the clear yearly va- 


lue of ten pounds by the year or more, over and above all 
charges and. repriſes; or be poſſeſſed of goods or chattels to 
the full Value of tos hundred pounds to his. own uſe, ſhall be 


qualified, &c.“ that it appears from hence, that the mere 


having in one's own right and commanding the uſe of per- 
ſonal property, 4s-ſufficient to give a qualification, whatever 


may be the amount of ſuch a proprietor's debts ; conſe- 
quently that when the ſame ſtatute requires the having of a 


real eſtate of a clear yearly value, it muſt mean an eſtate 
which would let for a clear ſum without any deduction to be 
allowed to the occupier, and excluſive of charges and repriſes 
iſſuing out of the land; and that, if debts were not to affect the 
Full value, mortgages, which were no more than debts, ought 
not to reduce the clear value; and that ſuch not being 


charges ſtrictly iſſuable out of * no inquiry was meant 
| : | 2 -1- . 
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to be given into them: that in like manner the ſtat. 3 Fac. ® 


qualihes perſons “having any manors, lands, tenements or 
hereditaments of the c/ear year ly-vaiue of 40/, or worth in 
goods and chattels 200/.” that the ſtat. 13 R. c. 13. which 
was the eatlieſt upon this ſubject, and which muſt have 
been referred to by the framers of the above acts, qualifies 
laymen, having lands or tenements to the value, &. and 
elergymen, aduarced to the value, Kc. and that, as the title 
of this act was, none ſhall hunt but they which have a 
ſafficient eſtate, a collateral charge could not affect the 
privilege; and, if tnere was nothing ſtrictly iſſuing out of 
the land, the having here muſt be ſufficiont: that in other 
eaſes, where the legiſlature have uſed the ſame language, 
mortgages have not by conſtruction been conſidered: as in- 
cumbrances that reduced the value of the eſtate: that by 
flat. 8-H. 6. c. 7. knights of ſhires are to be choſen by the 
„people, &c“ whereof every one of them ſhall have free 
land or tenement 9 the value, &c. above all charges: that 
not only mortgages were never conſtrued te affect this 
right, but even fo late as the 7th and 8th of FF 3. the le- 
giſlature declared, that the mortgagar or ceſtuy que truſt 
in pofleflion ſhall and may vote for ſueh eſtates, notwith- 
ſtanding ſuch mortgage or truſt.” Buller, J. But he' muſt 
ſwear, that he has forty ſhillings a year, above every charge 
payable in reſpect of them. Chambre: But this is by the 
expreſs proviſion of ſubſequent ſtatutes. Lord Mansfield - 
The privilege here is given to property; and the ceuy que 
truſt, the mortgagor, is really the owner ; the ce, the 
mortgagee, is merely nominal. We conſider the defendant's 
intereſt in this court juſt as it would be conſidered in a court 
of equity : it is an intereſt ſubject to the payment of the 
mortgage: it is a qualification of property; and, though it 
is not neceſſary that he ſhould have a legal eſtate, he muſt 


have ſuch property in the land, as ſhall produce a clear in- 


come of '100/, per afinum ; or it might be carried fo far, as 
that he might have nothing, and yet enjoy the privilege. 
What then are a mortgagor and mortgagee in chancery ? 


one the owner, and the other, as having a charge upon the 


land ; and the charge goes along with it. Buller, J. In the 
caſe of rent- charges the cognizance of the juſtice is admit- 
ted; and in many others they muſt interfere, as in contracts 


between landlord and tenant : neither is there any pretence 


on the part of the defendant to complain of hardſhip; poſ- 
ſeſſion is prima facie evidence of property: the defendant 
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muſt therefore be preſumed to be the entire owner: the 
dard: taſk lics upon the other party, who muſt make proof 
of the contrary. If the juſtice may receive proof or rent- 
charges and ſervices, what ſhould prevent his doing the like 
as to mortgages? The only point then is, Whether che words 
<« clear yearly value” mean © clear yearly value to the per- 


fon in poſſeſſion? the words of this act would by them- 


ſelves leave little room far doubt; but, when explained and 


ſupported by the ſtatutes of king Fames, in pari materia, the : 


words of which are, “over and above al/ charges and re- 
prizes, “ it can no longer admit of queſtion, but that it muſt 
mean clear value to the perſon in poſleiſion: for hy the 
common rule of conſtruction, all ſtatutes upon the ſame 
ſubject are conſidered as making one ſyſtem of law, and con- 
ſequently the words in the two laſt ſtatutes muſt be reſer- 
red to the ſtatute in queſtion. Milles and Aſhhurſi, jul- 
tices, concurring, judgment for the plaintiff, Caldecort's 
| Rep. 230. ä | 


On the words, or for term of life, in the ſaid ſtatute of 


22 & 23 C. 3. it has been doubted-upon what order of qua- 
lification an eccleſiaſtical living ſhall be ranked, which is 
not held by a man in his own or his wife's right, but in the 


right of his church. It is allowed to be a life's eſtate, 


though it may happen to be determined ſooner, by reſig- 
nation, deprivation, or accepting another living incom- 
patible. The queſtion is, whether theſe words ſhall belong 
to the former or latter part of the ſentence. Abſtracted 
from the punctuation, which is no part of the ſtatute, (for 
the ſtatutes are without points) it ſeems that the former 


part of the ſentence, reſpecting a qualification of 100. a 


year by an eſtate of inheritance, ought to terminate with the 
words per annum; and it appears reaſonable that a. life eſ- 
tate, being of inferior value, was meant by the legiſlature 
to be rated with the leaſehold, whereof 150/. a year is re- 
quired to conſtitute a qualification. | | | 
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And by a modern adjudicution, this doctrime is eſtabliſhed, A Hfeeate of 


that a life - eſtate of leſs than 150/. per annum, is not a qualifi- 
cation to kill game. The cafe was as follows: E. 22 G. 3. 
Lowndes, eſguire, v. Lewis, clerk. This was an action of 
debt on the {| 


the aſſizes for the county of Oxford, the cauſe was tried be- 
fore Heath, I; and the plaintiff obtained a verdict for two 
penalties upon two counts, one for keeping, and the other 


for uling, a greyhound, upon the ground that the defendant, 


whe had a living of 190/. per annum, had not ſhe wa an ex- 
emption under the ſtat. 22 & 23 Car. 2. but with leave for 
P 3 | the 


leſs than 159l 
per annuins is 
not a qualiſica- 
| tion to kill 
at. 5 Ann. c. 14. for the better preſervation of game. 


the game, and the defendant pleaded the general iſſue. At 


* 
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the defendant to move to ſet aſide the verdict, and enter it 
for the defendant. And now upon ſuch motion it appeared 
from the judge's report, that the points of law which aroſe 
out of the facts in proof at the trial, and which were meant 
to be ſubmitted to the judgment of the court, were, 1. Whe- 
ther a perſon, having an eſtate for life of 1007. per annum, 
is qualified to kill game? 2. Whether a vicar, in reſpect of 
his church, has an eſtate of inheritance in him, or an eſtate 
for life only? | 

The firſt and moſt general queſtion depended. upon the 
words of the act, which were, © that every perſon not having 
lands and tenements, or ſome other eſtate of inheritence in 
his own or his wife's right, of the clear yearly value of one 
hundred pounds per annum, or for term of life, or having 
leaſe or leaſes of ninety-nine years, or for any longer term, 
of the clear yearly value of one hundred and fifty pounds, is 
* declared to be a perſon, by the laws of this realm, 

lowed to have or keep for himſelf or any other perſon, 

any greyhounds, &c.“ and the principal difficulty upon the 
argument ſeemed to be, whether the words “ or for term of 
life,” were properly referable to the firſt or laſt branches of 


the ſentence, which created the exemption ? ' Howorth, 


Bower, and Clerke, ſhewed cauſe againſt the rule to enter the 
verdict for the defendant : and Howorth inſiſted, that the 
intereſt of a parſon, jure ecc/erz, being no more than an 
eſtate for life, fuch property would not exempt him from the 
penalties of the ſtat. of 2 Ann. that it was neceſlary that 
ſuch an - eccleſiaſtical eſtate ſhould amount to 1 50/. . per 
annum : that it was the obvious intention of the legiſlature, 
when they paſſed the ſtat. 22 & 23 Car. 2. to make a di- 
ſtinction hetween eſtates of inheritance, and eſtates for lives 
and years: but, ſuppoſing there were any doubt upon the 
words of the ſtat. of Car. 2. the ſtatutes 1 Fac. and 7 Fac. 
being in pare materia, muſt be taken as explanatory, and 
would remove the difficulty: that thoſe ſtatutes muſt have 
been conſulted at the time, and that they make an expreſs 
difference between the qualifications neceſſary to an owner 
of the inheritance and a mere tenant for life; and that the 


words of the two acts were ſo clear and marked, and the 


conſequences to be derived from them ſo plain, that they 
could not be farther elucidated by. argument. Bower on 
the ſame {ide infiſted, that a due conſideration of the ſeveral 
ſtatutes and the general law upon this ſubject would not 


only fortify the conſtruction above contended. for; but 


would go a great way to ſhew, that no ſpiritual perſon, un- 
leſs of ſuch digaity as to have an eſtate of fee-ſimple in his 


church, 


. 
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church, could have any qualification to kill game. As to 
the words of the ſtatute of Car. 2. „or for term of life, 
and that they relate to leaſehold terms for years of 150/. per 
annum, and not inheritances of 100/. he urged, that the 
abſtract of Ld, Ch, Baron Comyns, who, when he . ſpeaks - 
from himſelf, is a very high authority, confirmed the 
conſtruction inſiſted upon by the plaintiff. In his Digeſt he 
explains it thus: © by the ſtat. 22 & 23 Car. 2. c. 25. per- 
ſons, not having an inheritance of their own or their wife s 
of 100/, per annum, r 1 gol. per annum in an eſtate for 
lives or years above ninety-nine, &c. ſhall not keep or uſe, 
&c. ” and that the act is alſo ſtated in the ſame way in the 
caſe of Bennet v. Talbot. Adair, Serjeant, in ſupport of 
the rule to enter the verdict for the defendant, inſiſted, 
that the words of the act, without calling in aid from any 
other quarter, clearly and ſufficiently explained themſelves : 
that it was impoſſible to throw back the words “ or for term 
of life, to the clauſe reſpeCting leaſes : that though it might 
be ſaid that thoſe words were aukwardly placed, from the 
_ circumſtance of their having the qualifying ſum, the 1007, 
interpoſed. between them and. the eſtate of inheritance; yet 
it would be both grammar and ſenſe to connect them with 
the firſt branch of the ſentence, which deſcribes the inheri- 
tance; whereas the next ſet of words are upon every prin- 
_ ciple of grammar plainly the introduction of a new branch 
of a ſentence, and in conſtruction detached from the former: 
that the words, © or having,” in this clauſe, anſwered and 
ſtood in oppoſition to the words © not having,” in the firſt 
and introductory clauſe ; that this was therefore a new de- 
ſcription in a new ſentence, followed by a new value : and 
conſequently that upon this ground a life eftate of 100/. per 
annum was a legal qualification to kill game, Lord Mans. 
field: A tenant for life muſt have an eſtate to the amount 
of 150/, per annum to qualify him to kill game. The clauſe, 
as it ſtands in the act, is not grammar. It is by ſome ſlip 
made nonſenſical, The word “ having” muſt be rejected; 
or the conſequence is, that the having of a term muſt, as 
the act is worded, operate as a diſqualihcation : an impoſſi- 
ble ſenſe in any way of conſidering this ſtatute, But leave 
out this word (and for the above reaſon it cannot be retain- 
ed) and all is clear, Willes, J. contended, that perſons 
who had a life eſtate of one hundred pounds per annum had 
conſtantly exerciſed this privilege, and that conſtruction of 
the act, in his opinion, ought to prevail. Aſbburſi, J. The 
act, as it ſtands, is nonſenſe. This ſubjects us to the ne- 
celſity of adding or rejecting ſomething. « Having,” there 
EE 2.7.0 fore 
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fore muſt, in the laſt member of the elauſe, be rejected, or 
« not”* muſt be added to it, to make the whole intelligible 


either way. Buller, J. This caſe ſeems to me to admit of 


no doubt, when the queſtion is conſidered with reference to 
former acts in par! materia; and if we muſt either reject, or 
add, or tranſpoſe words in this act, to obtain a clear and 
conſiſtent meaning, under ſuch circumſtances we can do no 


other than reſort to former ſtatutes ; and each of thoſe cited 


Mansfield: 


Who aro really 
elquizecs. 


in the an of king James, not only require in the caſe of 


eſtates for lite a higher qualification than in the caſe of in- 
heritances, but even to a double and treble amount, -But 
upon the act itſelf the conſtruction muſt be, that eſtates for 
lite are not equivalent to eſtates of inheritance, or the whole 
of the firft clauſe is nugatory, and altogether rejected in ef- 
fect ; as the ſecond, which is having an eſtate of freehold, 
would have included it. The paſſage in Comyns, the cafe 
in 5 Mod. and the printed form of convictions, all ftrong] 
ſhew the general underſtanding upon the ſubject; and, 
added to the ſenſe of the legiſlature in the acts pari materia, 
afford to oper an- unanſwerable argument. Lord 
We will think of it; and ſhould we change 
our opinions, we will let you know. In the mean time let 


the rule be diſcharged. It was never mentioned again. 


Caldecatt's Rep. 188. n 
Other than the ſon and heir- apparent of an eſguire.] In 
the time of the Saxons, he was an eſquire who attended a 
knight and carried his ſhield : whence he was called e/quier 
in Fregek, ſentifer or armiger in Latin. But this addition 
bas not for a long time had any reſpect to the office or em- 
Omen of the perſon to whom 1t has been attributed, but 
as been merely a name of dignity, next above the common 
title of gentleman, and below a knight. And this title is of 
that nature with us at preſent, that to whomſoever, either by 
blood, or ſituation in the ſtate, or other eminency, we con- 
ceive ſome higher attribute ſhould be given than the title of 
entleman, knowing at'the fame time that he has no other 
faneufable title legally fixed on him, we uſually ſtile him an 
eſquire, in ſuch paſtages as require legally that his degree or 
ſtate be mentioned. Seld. Tit. of Hon. 374, 462, 687. 
Thoſe to whom the title of eſquire is of right due, are the 
eldeſt fons of ' peers, though frequently titular lords. The 
youngeſt ſons of peers, and their eldeſt fons in pe 


ſucceſſion, are alio eſquires; ſo are the eldeſt fons of knights, 


and their eldeſt ſons. Many are efquires by virtue of their 
office ; of woe of the peace, and others who bear any of- 
fice of truſt under the crown. 1 Bach. 40s. f 


Alſo the ſour eſquires of the king's body; thoſe who 
y | | | ſerve 
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ſerve the king in any worſhipful calling (to uſe Camden's 
words) as the ſerjeant chirurgeon, ſerjeant of the ewry, maſ- 


ter cook, &c. All ſuch as are created eſquires 7 the king, 


with a collar of & S of ſilver, as the heralds and ſerjeants at 
arms. The chief of ſome ancient families are alſo eſquires 
by preſcription. Barriſters at law, in the acts of parliament 
for poll- money, were ranked among eſquires. Thoſe who 
bear any ſdperior office in the commonwealth, as high 
ſheriff of any conch, who holds the title of eſquire during 
his life; but a juſtic | 
time he is in commiſſion, if not otherwiſe qualified t 
it. Camb. Brit. ſ. 3. 2 Inſt. 595. | 2 
Or «ther per ſon of higher degree. ] In the order of prece- 
dence, next below knights and their ſans, and above eſquires, 
the heralds rank (1) colonels, (2) ſerjeants at law, and (3) 
doctors in the three learned profeſſions. 1 Black}. 405. 
But a diploma from Sr. Andrews in Scotland, appointing 
a perſon doctor of phyſic, does not give him a qualiſication 
to kill game under the 22 & 23 of C. 2. c. 25. as in the caſe 
of Jones v. Smart, M. 26, G. 3. This was an action to re- 


cover a penalty for killing game, by, 5 & 9 Ann. not being 


duly qualified. The queſtion was, Whether a diploma from 
St. Andrew's in Scotland, appointing the defendant doctor of 
phyſic, gave him a qualification under 22 & 23 C. 2. c. 25, 
to kill game? Confle, for the plaintiff argued, that ſuppoſing 


him to have the ſame rank as a doctor of the Engliſb univer- 
ſities, yet he is not ſuch a character as was meant. to be 


qualified by the ſtat, of C. 2. The qualification claimed 
muſt be derived from conſtruing the words, or other per- 
fon of higher degree, in the nominative caſe, and ſuppoſing 


that every perſon of higher degree than an eſquire is there- 


by qualified, And ſuppoſing the doctors of the two Eugliſb 

univerſities have the right contended for by the preſent de- 
fendant (which is a very doubtful — Fu, yet this diplo- 
ma does not confer ſuch a right, There is no inſtance in 
which foreign diplomas and degrees have been acknow- 
ledged here, and there is a great difference between de- 
precs acquired by long labour and reſidence, and one 

ſtowed in a ſummary manner, 8 Rep. 114. Dr. Bonham's 


cale. And by the union, it does not follow that perſons 2 


having taken Scotch degrees, are to be endowed with all the 
rivileges of Eng/i/h degrees. Dr, Gilbert having taken 
his degree of D. P. in Scatland; wiſhed to preach at Oe 


in his proper habit as doctor, but was not allowed: and Dr. 
Pitcairn accepted à degree at our univerſities, although he 
had before taken the ſame degree in Scetland. Erſtine 0 

EY 8 reply 


e of the peace has it only during the _ 
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reply made three queſtions, 1ſt. Whether on the conſtrue- 
tion of 22 & 23 C. 2. every perſon, as a member of the civil 
ſtate, who is an eſquire or ſuperior in rank, may not kill game? 
2dly, Whether a doctor of phyſic who has taken his ; ine 
in England be not ſuch perſon? 3dly, Whether a Scorch 
diploma does not confer the ſame privileges? As to the 
firſt, the language of the ſtat. is very ſtrong; the word 
ac other muſt be conſidered, as the nominative and not as 


the genitive caſe, both in reaſon and grammatical conſtruc. 
tion: it is clear the ſtat; did not mean to confine' the quali- 


' fication altogether to landed property, by extending it to the 


fon and heir-apparent of an eſquire, who is ſuppoſed to have 
no landed property of his own. The eſquires alſo who are 
enumerated by Camden are perſons who have no land : from 
8 Rep. 118. we may collect, that where a ſtat. will bear 
two interpretations, one contrary to ſenſe, the other agree- 
able to it, the latter ſhall prevail : here it was evidently the 
intention of the legiſlature, that perſons of higher degree 
than an eſquire ſhould be qualified; for if the oppoſite con- 
ſtruction was to prevail, a perſon would have a derivative 
title, when the perſon from whom ſuch title derived would 
have none, and this very defendant's ſon will derive a right 
from his father's diploma, which it is contended the father 

himſelf has not. 2dly, As to the queſtion, whether an Engliſ 
doctor be of ſuperior degree to an eſquire, Blackſtone ranks 
doctors above eſquires, and ſo do the Heralds, but this re- 
lates only to Ee degrees. Then, 3dly, Does a Scotch di- 
ploma confer the ſame right? A Scotch doctor is of equal 


rank to an Eng1i/h one, as a member of the civil ſtate : and 
the fourth article of the act of union ſays, there /hall be a com- 


munication of all rights, &c. except where expreſsly agreed 
to the contrary. As to the college of phyſicians and univer+ 
ſities refuſing to allow Scotch doctors their own privileges 
within their own juriſdictions, they as peas corporations 
may make what regulations they pleaſe concerning their 
own bodies ; but as to all general immunities derived from 


the common law, or under the act of union, they cannot de- 


prive any body of theſe. The court took time to conſider, 
and afterwards delivered their opinions ſeriatim. L. Manſ- 


Feld : This is an action brought by the plaintiff againſt the 


defendant for uſing a gun for the purpoſe of killing game, 

not being only qualified. The caſe 3 that the defendant 

reſted his juſtification upon a diploma from St. Andrew's in 

Scotland, conferring on him the degree of doctor of phyſic, 

Two objections have been raiſed ; iſt, That under this di- 

ploma, the defendant had the ſame rights and Wong — 
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ferred upon him as iow acquired by a degree beſtowed by 


the Engliſh univerſities, 2dly, That doctors in the learned 


profeſſions are of higher degree than an eſquire, and there- 
fore, by 22 & 23 C. 2. are exempted from the penalties of 
the game laws. The ſtatute of 22 &. 23 C. 2. has theſe 
words, © other than the ſon and heir- apparent of an eſquire, 
or other perſon of higher degree. For the defendant it has 
been contended, that & other perſon of higherdegree” relates to 
the eſquire himſelf, and means that a perſon of higher degree 
than an eſquire is qualified; whereas on the other ſide it is 
contended that it means © other than the ſon and heir-appa- 
rent of an eſquire, or the ſon of any other perſon of higher 
degree.” To be ſure, abſurd conſequences may ſeem to 


follow from giving a privilege to the ſon, which the father 


has not; but the queſtion is, Has the ſtatute done it or not? 
I with to have the general your determined becauſe of the 
conſequences : I am fatisfied on the other ground, that there 


is not a colour for ſaying that the defendant is qualified by the 


act of union; it is true, that by the fourth article of that act, 
the Scotch have the ſame general privileges as the Engl:/h, 
but then they muſt have the ſame qualifications ; otherwiſe 


they come not within the ſame deſcription ; for the general 
article which declares, there ſhall be a communication of 


all privileges, can only mean ſuch as are of a general nature: 
a burgeſs of London is endued with certain privileges, ta 
which a burgeſs of Edinburgh has no claim; fo in every 
caſe where a privilege is of a qualified nature, it muſt be 
underſtood with that qualification; a doctor of the Engl:/þ 


univerſities may become a member of the college of p yſi- | 


cians, may plead in Doctors Commons, and has various 
other privileges from which a Scotch doctor, as ſuch, is ex- 
cluded ; the qualification therefore muſt be from Oxford or 


Cambridge. In like manner, the ſtatute allowing men of 
certain degrees to have certain diſpenſations for holding two 
livings, neceſſarily refer ta ſuch degrees only as are obtained 


in an Engliſh univerſity ; for the church of Scotland is di- 


ſtint from ours, and admits not of the ſame rules; there- 


tore whatever rank the defendant may hold by courteſy, he 
is not in point of law to be conſidered as a doctor to this 


Purpoſe, Flies J. differed in opinion from the reſt of the 
court. A/>hur/t J. The game-laws are to be conſidered as 
poſitjve rules, rather than as founded on reaſon ; therefore 
it is ſafer to adopt what they have a#zally ſaid, than to ſup- 


poſe what hey meant to ſuy : though by the ſtat. of Fac. I. 
rank as well as property gave a qualification; yet under this 
ſtat. of C. 2, a man can only be qualified by means of pro- 
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perty; but, ſaid the K the heir - apparent, who is ig 
the line of ſucceſſion, thall likewiſe be qualited, from a ſup- 
poſition that the eſquire was ſo already: according to which 
conſtruction I cannot think that it was in their intention 
purpoſciy to exclude the father, but in fact they have done 
it; and the matter is put out of all doubt by the ſtat. of James, 
which expreſsly excludes them, and ſo does the ſtat. of C. 2. 
as effectually in my opinioa : the blunder has been adoptech 
perhaps, without meaning in it: this appears to me from the 
wording of the clauſe, * it ſhould ſeem ſtrange that in 
fixing the qualifications, they ſhould begin with property, 
then go to a derivatrve qualification, and then return to a 
very large deſcriptio: of original ones, namely, quality and 
degree, It is not neceſlary to ſay any thing on the other 
head; if it were, I ſhould agree with my lord. Buller J. 
| concurred, Judgment for the plaintiff, Durnf. and Ea/j7. 44. 
Certificate to be By the ſaid tax-act of 25 G. 3. c. 50. Every perſon (not 
taken out on a acting as game-keeper) who ſhall uſe any dog, gun, net, or 
| Ramp of 21-25. any other engine for the taking or deſtruction of game, thall 
previouſly deliver in a paper or account in writing, contain- 
ing his name and place of abode, to the clerk of the peace of 
the county where he ſhall refide, and annually take out a 
certificate thereof, upon which ſhall be charged a ſtamp- 
duty of 21. 25. /. 2. 
Penalty on the | And by the ſame ſtatute, ſ. 5. Every ſuch clerk of the 
clerk of the eace, on the delivery of ſuch paper or account as aforeſaid, 
| Pino with che Hall thereupon iſſue ſuch certificate ſtamped, which ſhall 
P's ear date on the day on which it is iſſued, and ſhall continue 
| in force till the firſt of 7uly next following the date thereof, 
and no longer; for which ſuch clerk of the peace, previous 
to the delivery thereof, ſhall be intitled to 15. for his trouble. 
And if he ſhall iſſue any certificate otherwiſe than as 
above ſet forth, or ſhall not deliver a certificate properly 
ſtamped as aforeſaid, he ſhall forfeit 20/. and alſo be liable 
to pay the duty on ſuch certificate. /. 6. Fo 
penalty 2cl. for And if any perſon ſhall uſe any greyhound, hound, 
vſing auy grey- pointer, ſetting-dog, ſpaniel, or other dog, or any gun, net, 
hound, Kc. or other engine, for the taking or deſtruction of any hare, 
| = + cert” pheaſant, partridge, heath-fowl, commonly called black 
game, or growle, commonly called red game, or any other 
me whatſoever, without having obtained ſuch certificate, 
6 ſhall forfeit 20/. /. 8. | 
Lift: of certifi- And the clerks of the peace ſhall annually, on or before 
cate: to be the firit of Auguſ, when thereunto required by the com- 
-—— x46 Ha miſſioners of the ſtamp- duties, make out and tranſmit to 
33 the head office of ſtamps, alphabetical liſts of the certificates 
ſo iſtucd by them, dutinguiſhing the duties paid on each 
certificate; 


* 
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certificate ; for which they ſhall be intitled to one half- | 
penny for each name; and if any clerk of the peace ſhall 
not make out fuch lift, or ſhall not inſert therein a full, true, | 
and perfect account of all the perſons the fame ought to 
contain, he ſhall in every ſuch caſe f.rfeirt 20“. /. 11. 

Such liſts ſhall be kept at the ſaid office, and may, Lifts may be in- 
within the ofice-hours, be inſpected by any perfon on the Pected. 
rr rs 

And the commiſſioners ſhall, once or oftener in every To be inſerted 
ear, as ſoon as conveniently may be after ſuch lifts havs Paper 
2 Þ tranſmitted, cauſe them to be inſerted in the news- 
papers circulating in each reſpective county, or in ſuch 
public 'news-papers as to them {hall ſeem moſt. proper. 

# To prevent the evading the payment of ſuch duties, and” A perſon who 
to facilitate the detection of offenders, if any perſon ſhall be we rn — 
found uſing any dog, gum net, or otlier engine, for require the fight 
the taking ot ſtrain of game, by any other perſon of another's 
who has obtained ſuch certificate as aforeſaid, it ſhall be I who 
lawful for ſuch perſon on producing ſuch. certificate, to de- = 9 
mand and require from the perſon ſo uſing ſuch dog, gun. 
net, or other engine, to produce a certificate iſſued to him 
for that purpoſe; and every fuch perſon ſhall thereupon 
produce ſuch certificate to the perſon lo denianding the fame, 
and permit it to be inſpected; and af any ſuch perſon ſhall 
refule to produce a certificate iſſued to him for that purpoſe, 
or, not having produced ir, ſhall refuſe, on demand thereof, 
to give in his chriſtian and ſurname, and the place of his re- 
ſidence, or give a falſe or fictious name or place of reſidence, 
he ſhall forfeit 50/. /. 15. | r 

But ſuch certificate ſhall not authorize any perſon to uſe But ſuch certit- 
any greyhound, hound, pointer, ſetting-dog, ſpariiel, or cate ilrall nor 
other dog, nor any gun, net, or other engine for the taking 8 
or deſtruction of game, at any time or in any manner pro- wiſcunqudlifict. 
hibited by law, nor give any perſon a right to uſe any grey- 6: 
hound, hound, 'pointer, ſetting-dog, ſpaniel, or other dog, 
nor any gun, net, or other engine for the taking or deſtruc- 
tion of game, unleſs ſuch perſon thall be duly qualified by 
virtue of the laws now in being for the preſervation of the 
Fame, but he ſhall remain liable to the penalties in thoſe 
aws contained, in the ſame manner as if this act had not 
been made. . 16. den | 

Perſons who refide in cities and towns which are counties Cities being 
of themſelves, and have no clerks of the peace, are to ap- <vuntics. 
ply to the reſpective clerks of the peace of any adjoining 
county, who are to proceed in the fame manner as if 


ſuch 
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recovered, | 


ſame ; and if the judgment of ſuch juſtice 


- Witneſſes. 


Searching for 
and en- 
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time. 
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2 perſon reſided in the county of ſuch clerk of the peace. 
"IP | þ 22 4g 89 0 8 

F All the penalties and forfeitures impoſed by this act, may 
forfcitures how be ſued for and recovered in the courts at Weſtmin/ier, 


to the uſe of the plaintiff if he ſhall recover the ſame, with 
coſts of ſuit. But where the penalty does not exceed 20/. 
it may be recovered before one dulden who is required, 
upon complaint, to ſummon the party accuſed and the 
witneſſes on either ſide; and, upon the appearance of the 
party accuſed, or in default thereof (ſuch ſummons being 
duly proved) to proceed to hear ang determine the matter in 
a ſummary way; and on due proof made thereof, by the 
voluntary confeſſion of the party, or the oath of one witneſs, 
fo give judgment therein, and to iſſue his warrant for levy- 
ing the penalty by diſtreſs. /. 21. 1 | 
And by the 26 G. 3. c. 82. Half ſuch penalty incurred 
by the 25 G. 3. c. 50. ſhall be to the king, and half to the 
zerſon who ſhall inform and proſecute for Wo ſame, if within 
Fix months after the offence is committed; but, if after fix 
months, the whole ſhall go to the king ; and where ſufficient 
diſtreſs cannot be found, to commit ſuch offender to the com- 
mon gaol or houſe of correction for three months, unleſs 
ſuch penalties {hall be ſooner paid. /. 2, 


7. | 
| By the 25 C. 3. c. 50. ,. 21, 22. if any perſon ſhall 
i 


himſelf aggrieved, he may, by giving ſecurity to the 
amount of the penalty, together with ſuch coſts a5 (hal be 


awarded if ſuch er ſhall be affirmed, appeal to the 


next ſeſſions, who are to hear and 1 determine the 


all be affirmed, 
3 award ſuch coſts as to them ſhall ſeem. meet. 
itneſſes not appearing, after having been duly ſum- 
moned, without a reaſonable cauſe to be allowed by ſuch 
Juſtice, ſhall forfeit 10/. to be recovered as aforeſaid. ; /. 25. 
Provided that ſuch juſtice may, if he ſhall ſee cauſe, miti- 
gate any ſuch penalties, not exceeding one moiety thereof, 
over and above the coſts and charges; and no ſuch convic- | 
tion ſhall be removeable by certiorari ifito any court what- 
ſever. . 25. 5 5 
By the 22 & 23 C. 2. c. 25. it is enacted, That the 
mekeeper, or any other perſon (authoriſed by warrant un- 
er the hand and ſeal of any juſtice of the peace) may, in the 
day-time, ſearch the houſes, out-houſes, or other places, of 
any ſuch perſon prohibited by this a& to keep or uſe the 


fame, as upon good ground ſhall be ſuſpected to have, or 


keep in his cuſtody any guns, bows, greyhounds, * 
| 5 gt . og. 
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dogs, ferrets, coney-dogs, or other dogs to deſtroy hares or 

conies, hays, tramels, or other nets, lowbels, harepipes, 

ſnares, or other engines aforeſaid, and the ſame, and every 

or any of them to ſeize, detain, and keep, to and for the u 

of the lord of the manor, or otherwiſe to cut in pieces and 

deſtroy, as things by this act prohibited to be kept by per- 

ſons of their degree. /. 2. a er ka 1 
And by the 4 & 5 M. c. 23. If any perſon not qualified 20s. penalty for 
ſhall keep or uſe any bows, greyhounds, ſetting- dogs, ferrets, keeping dogs 
coney-dogs, hays, lurchers, nets, tunnels, lewbels, hare- e % by 
pipes, ſnares, or other inſtruments, for deſtruction of fiſh,  "M 
fowl, or other game; and ſhall not give an account before 
a juſtice, to the ſatisfaction of ſuch juſtice, how he came by 
the ſame; or ſhall not in ſome convenient time (to be a 
pointed by ſuch juſtice) produce the party of whom he 
bought the ſame, or ſome other credible, perſon to depoſe 
upon oath ſuch ſale thereof, he ſhall, for every offence, 
forfeit not leſs than 5s. nor more than 205; half to the in- 
former, and half to the poor, by diſtreſs; and for want of 
diſtreſs, the offender ſhall be committed to the houſe of cor- 
rection for any time not exceeding one month, nor leſs than 
ten days, there to be whipped and kept to hard labour: and 
if any perſon ſo charged with the ſaid offence, ſhall not, be- 
fore the juſtice, give ſuch evidence of his innocence as 
aforeſaid, he ſhall be convicted thereof in the ſame manner 
as the perſon firſt; charged therewith, and ſo from perſon to 
perſon till the firſt offender be diſcovered. /. 3. 
And by the ſame ſtatute, ſ. 4. All lords of manors, or 
any perſons authoriſed by them as 1 may, with- 
in their manors, oppoſe and reſiſt ſuch offender, in the 
night- time, in the ſame manner as if the fact had been 
committed within any ancient chaſe, park, or warren in- 
cloſed. ſ. 4. ofa e 

No certiorari ſhall be allowed to remove any conviction No certiorari al; 
or other proceeding for any matter in this act, unleſs the lowed. 

party againſt whom ſuch conviction ſhall be made, ſhall firſt 

become bound to the proſecutor in 50l. with ſuch ſureties as 

the juſtice ſhall think fit, to pay within a month after the 

conviction confirmed, or procedendo granted, full coſts and 

charges; and, in default thereof, the juſtice ſhall proceed to 

the execution of the conviction. . 7. - 
By the 5 Ann. c. 14. it is enacted, That if any perſon, ;1. penalty for 
not qualified by the laws of this realm ſo to do, ſhall keep keeping dogs 


or uſe any greyhounds, ſetting-dogs, hays, lurchers, tunnels, pf, _— 


or any other engine to kill or deſtroy the game, and ſhall be - "raps 
thereof convicted, on the oath of one credible witneſs, be- | 
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fore one juſtice, he ſhall forfeit 57 half to the informer, and 
half to the pbor of the pariſh where the offence was com- 
mitted, to be levied by diſtreſs and ſale ; and, ſor want of 
diftrefs, the offender ſhalt be ſent to the houſe of correction 
for three months for the firſt "offence, and for every other 
dffunde four months.. an hrtponrt hg 
And any juſtice of the e, and lord within his manor 
„ one or 
may take away ſich dogs, "nets, or other engines, which 
| | = be in the power or cuſtody of any perſon not qualified, 
1 E „ YO deen u nnd uin, ul. 
convigion J keep or uſe any greyhounds.) H. 9. N. v. Gage. 
1 bee, Tue deten was commited on 5 rok I4- — 2 
ing a grey. | Efeyhbund in killing four hates; whereby be forfeited 20/.— 
hound, and Reede Excepted to the conviction, that the act of parliament 
killing four had only glver the juſtices juriſdiction to conviet upon the 
oath of one or more credible witneſſes, whereas this was 
upon his own confeſſion, hieh he inſiſted the juſtices had 
no power to take; and it follows in the act, that the perſon 
ſo convicted ſhalt forfeit; which word ſ% is-rclative to the 
former method by oath of one or more credible witneſſes: 
and he put the common caſe upon the removal of à poor 
; perſon, which muſt be upon complaint of the churchwardens 
or overſeers ; the juſtices haviug juriſdiction only in that 
manner. By the court: The conviction muſt bei con- 
firmed. The intent of mentioning the oath oÞ one; witneſs 
was only to direct the Juſtices; that cy ſhould not convict 
on leſs evidence: ſuppoſe the conſeſſion had not been before 
the juſtices, but before two witneſſes hS⁰ had ſworn ity, that 
would be convicting bim onthe baths of witneſſes, and yet 
the evidence would not be ſo ſtrong as this. By the civil 
law, cotife!fion is "eſteemed the higheſt evidence ; and in 
ſotne cafes, though there are one hundred witneſſes, the 
party is tortured to confeſs, Here the juſtices had à better 
evidence than the oath of any i and ãt is a mon · 
ſtrous thing to ſay that a better ſort of evidence ſhall not do. 
Eyre, J. thought there was no oecuſion to carry this act of 
parliament ſo far, the 22 & 23 C. 2. c. 26. giving power to 
convict for this offence upon confeffion,: with a different 
penalty, and it ought to have been a conviction'upon that 
37 ſtatute. The conviction was confirmed. Str. 546. 
S dogs, E. 22 G. 3. K. v. Hartley. Under the ſtat. 5 Hum. c. 14. 
kink emmeras. for the better preſervation of the game, the deſendant was 
ed, is, as well as Convicted for keeping and uſing a greyhound to kill and de- 
uling them, ag ſtroy the game. This conviction, upon the information of 
dle gung lau,; Fohn Bottorfiley, of the pariſh of Hiliuiet, in abe He 
and evidence Riding of the county of Iort, labouter, * 
| , r inſen 


\ 
| 
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Einſon Busficld, Eſq. one of the juſtices, &c. ſtated, that fu — | 


John Hartley, of the pariſh of Thornton, in the Met Riding which they are 
of the county of York, & did at the pariſh of Thornton afore- kept. 


ſaid, within the Veſt Riding aforeſaid, within three months 
now laſt paſt, viz. &c. keep and uſe a certain dog, called à 
« greyhound, to kill and deſtroy the game, &c.” And the 
conviction farther ſtated, that on the 24th day, &c. &c. one 
credible witneſs, to wit, John Foulds, of the pariſh of Carle- 
ton, in the Ae Riding aforeſaid, yeoman, cometh before, 
&c. and being then why there ſworn, &c. depoſeth, &c. in 
the preſence of the ſaid John Hartley, that “ within three 
months next before information was made before me the 
faid juſtice, by the ſaid John Bottomly, as aforeſaid, to wit, 
on the 20th day of September aforeſaid, in the 21ſt year 


aforeſaid, the ſaid Fohn Hartley, at the pariſh of Thornton 


aforeſaid, in the Ve Riding aforeſaid; being a perſon not 
then having lands, &c, &c. did keep and uſe a certain dog, 
called a greyhound, to kill and deſtroy the game: where- 
upon all and ſingular the matters, things, and evidences 
above mentioned being fully heard and underſtood by 
the ſaid Fohn Hartley, &c. &c. and for as much as the ſaid 
John Hartley doth not offer, alledge, or ſay any thing, or 
produce or offer any evidence in anſwer to the ſaid informa- 
tion, evidence, matters, things and premiſes,” or any of them 
charged on him as aforefiid, it manifeſtly appears to me, 
the ſaid juſtice, that the ſaid Fohn Hartley is guilty of the 
premiſes in manner and form aforeſaid above laid to his 
— Wherefore I the ſaid juſtice, upon the oath; &c. 

adjudge that the ſaid John Hartley, on the 20th day of 
September aforeſaid, in the 21ſt year aforeſaid, at the pariſh 
of Thornton afot eſaid, in the Ne Riding aforeſaid, did keep 
and uſe a certain dog, called a greyhound, to kill and de- 
ſtray the game, and that the faid John Hartley had not then 
any lands, &c. And thereupon 1 the ſaid juſtice, &c. do 
convict, &. . . 

0 | I. A. BUSFIELD.” 


On a rule to ſhew cauſe why this conviction ſhould not 


be quaſhed, Chambre took two objections: 1. That it was 


not fully and ſufficiently ſtated, that there had been an uſing 
of the greyhound, i. e. how and in what manner, and for 
what purpoſe. 2. That it was not expreſsly and poſitively 
ayerred, that he had kept and uſed a greyhound at all. He 
contended, that it was an eſtabliſhed rule in convictions, 
that every material fact ſhould be directly averred, and the 
evidence particularly ſtated : that in the preſent inſtance the 
manner of uſing, or purpoſe for which uſed, was fo far from 
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being particularly ſet out, that the conviction had only at 
molt purſued the language of the act, viz. that the grey- 
hound was kept © to kill and deſtroy the game:“ that this 
was not ſuſncicut. That it is not ace and poſitively 
averred, that the defendant had kept and uſed a greyhound. 
at all; but only that he kept and uſed a certain dog called a 
greyhound i that it might be called ſo, and yet be another 
kind of dog; that it might partake even of the nature of a 
greyhound ; but that the act clearly deſcribes, one particular 
ipecics of dogs: that it might be an Italian greyhound, and 
unſit for the purpoſes prohibited by the act: and that it had 
been adjudged, that keeping a hound, though for the de- 
ſtruction of the game, could not be puniſhed under this ſta- 
tute. It was inliſted, in ſupport of the conviction, that the 
reaſon of the thing by no means juſtified the authorities that 
had been cited; and therefore that in a formal objection, 
Where all the authorities were not uniform, the court would 
not, if not ſatisfied upon principle, avoid an act of a magi- 
ſtrate, which was not impeached upon the merits z eſpecially 
as by ſo doing they would inevitably ſubject him. to an ac- 
tion, a diſtreſs having been taken under the authority of this 
conviction :. that where an act deſcribes an offence, there 
ſeems to be no method ſo accurate, and fo little exception - 
able, as to follow the words of the Jegiſlature : neither in the 
preſent caſe, in which the penalty was the ſame whateyer the 
fort, of game might be, could any objection ariſe from the 
inability of the magiſtrate, under a general charge, to pro- 
portion the puniſhment to the particular nature of the of- 
fence: that there was but one ſpecies of game that a,grey- 
hound could kill: and that independent of the uſe, the keep- 
ing only for thefe purpoſes, of any dog prohibited by the 
ſtatute, was ſufficient to conſtitute the offence ;. for the ſta- 
tute ſays. in the disjunctive, keep or uſe; and that, unleſs 
from the particular circumſtances attending the dog, or 
other , proofs adduced, the contrary could be ſhewn by the 
defendant, the law would infer that ſuch dog was. kept for 
ſuch purpoſes. Lord Mansfield: Convittions muſt certainly 
be preciſe, that the court may ſee whether the offence. com- 
mitted falls within the juriſdiction of the magiſtrate z and, 
whatever the conſequences are, they muft be quaſhed if not 
ſo. In this act there are two offences deſcribed ; a, keeping 
and an / ng; and the legiſlature means, that there may be a 
keeping to deſtroy, &c. which is not of neceſſity to be 
proved by an uſing for that purpoſe, If it were ſo, 1t would 
be tautologous ; for ſuch evidence would be a proying of the 
other offence, , The keeping therefore of a thing N 

N 2 | being 


Game. 
being an offence under the act, it is neceſſarily 22 facie 
evidence of a keeping for the purpoſe prohibited; 


a favourite dog, or a particular ſpecies of de The 
deſeription cannot be more preciſe, unleſs ſome particular 
inſtance of uſing is ſhewn, Which, if keeping of itſelf con- 
ſtitutes an offence, cannot be neceſſary. As to the other 
objection, that the averment in this conviction is defective, 

- in ſtating only that this was a dog called a greyhound, I 

think it poſrtive enough: it muſt mean the dog of that ſpe- 

cies, generally known in this country. Milles, J. The caſe 
of The K. v. Gardner is in point, and muſt govern this. 

There is hardly another uſe to which this ſpecies of dog can 

be applied. Aſphurſt, J. There is no doubt but that, un- 

der the common acceptation of the words uſed in the con- 
viction, this is a ſufficiently apt deſcription of a greyhound : 
andi it is not neceſſary in convictions to adhere, to tbe letter. 


Buller, J. coneurring, Rule diſcharged and conviction af- 


firmed. 'Caltecott's Rep. 1 


and it ĩs 
incumbent upon the defendent to ſhew that it is kept for an- 
other purpoſe; as that in the preſent caſe, it is a houſe- dog, 
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bY A 1870 
E. 13 6. K. v. Philip Wha. The defendant was con- Conviction on 


victed by Lord Barrymore, a juſtice'of peace of the county the fame ſtatute 
aving and 


grey- 


of Chefter, for that he not being qualified according to the ung d 
= . : - Sowa} N 0 
ſtatute, on the 24 Jan. 13 G. at the vill of Mottram Au- hounds. 


drews'in' the ſaid county, two greyhounds, for the Fling 
and deſtroying game, unlawfully had in his cuſtody, and 
then and there uſed to deſtroy the game, contrary to the 
ſtatute; for which he was adjudged to forfeit 5/, This 
conviction being removed by certiorari into the court of 
King's Bench, the defendant's counſel took an exception to 


it, that by the 5 hin. c. 14. for the better preſervation df 


the game; on which ſtatute this conviction is grounded, by 
J. 43 one half of the 50. forfeited is to be paid to the infor- 
mer, and the other half to the poor where the offence is 
committed. But in this caſe it does not appear that the 
offence was committed in any pariſh, for both the infor ma- 
tions alledge the offence to have been at the vill of Motiram 
Andrews, in the county of Cheſter and the zen of the 
juſtice is, it appears to me, the juſtice aforeſaid, that the 
rid P. V. is guilty of the premiſes aforeſaid, in the in- 
formation aforeſaid ſpeciſied, and charged on him in man- 
ner and form, as in and by the information aforeſaid is above 
alledged againſt him. But there does not appear to be 
any ſuch, pariſh as Mottram Andrews, and conſequently 


the poor will be deprived of their moiety of the 51. for- 


feited. But not allowed. By the court: If there was no 
ſuch pariſh as 3Z:t:ram Andrews, it ſhall be ar firſt ſight 
A2 intended 


| 
| 
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Keeping a ſet- 
ting-dog and 


engines for the deſtruction of it. Mr. Juſtice Demon con- 


for the deſtruction of the game; and that he the faid Jarvis 


all negatively ſet out; otherwiſe the juſtices have no juriſ- 


| Game 8 
intended to be co- extenſive with the vill. But if the offence 
was committed in a vill which was extra- parochial (as it 
may be), then the informer will have the whole penalty: 
therefore the conviction was confirmed. L. Raym. 1478. 

H. 30 G, 2. K. and Farvis The conviction ſet forth, 
that the defendant did unlawfully keep and uſe, and had in 
his cuſtody and poſſeſſton one ſetting-dog and ſetting- net, 


was not then any wiſe qualified, impowered, lice or 
authorifed, by or according to the laws of this realm, to kill 
me. It was moved to quaſh this conviction. And by 
rd Mansfield, chief juſtice :_ It is now ſettled by the uni- 
form courſe of authorities, that the qualifications muſt be 


diction over the perſons killing game, or keeping dogs or 


curred, and faid it was a clear cafe ; and that it was fully 
fettled and eſtabliſhed that, in theſe convictions, the want of 
the particular qualifications mentioned in the 22 & 23 C. 2. 


dought to be negatively ſet out, If not, the juſtices have no 


Conviction on 


juriſdiction to convict the defendant as an offender. And 
the evidence and adjudication ought both of them to be, that 
he has not the qualifications which are ſpecified in that act, 
nor any of them. Mr: juſtice Fe/ter alſo concurred, and 
ſaid, that on negative acts of parliament, the point is fully 
fettled and eſtabliſhed, that the particular qualifications 
mentioned in the purview of them muſt be tively ſpe 
cified in convictions rhade upon them. And by the court 
unanimouſly,- the conviction was quaſhed. Burr. Mans}. 
. 8 G. K. v. Fler. The defendant was convicted on 


the ſtatute of 5 the 5 Ann. c. 14+ for keepping a lurcher to deſtroy game; 


Ann. for keep- 
ing 4 lurcher. 


| queſtion they made -was, Whether a gun was fuch an en- 


not being qualified. It was excepted, that it was not 
ſhewn he had made uſe of the dog to deſtroy the game; 
and it may be he kept it only for a gentleman who was 
zualified, it being common to put out five in that manner. 

y the court: flat. 5 Ann. c. 14. is in the disjunctive, 
keep or uſe ; ſo that the bare keeping a lurcher is an offence ; 
and ſo it was determined in the cafe of K. v. King, E. 3 G. 
in the court of King's Bench, which was a conviction for 
keeping a gun ; and it was not doubted by the court, whe- 
ther the keeping was not enough to be ſheun; but the only 


gine as is within that ſtatute ? And in that Caſe a difference 
was taken as to keeping a dog which could only be to de- 
ſtroy the game, and the keeping a gun which a man * 

x 0 
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do for the deſence of his houſe. The conviction was con- 
firmed. Str. 496. | 


H. 13 G. 2 Hooker v. Wilks. In an action on the fat. 
8 G. c. 19. for the penalty of 30/. incurred by uſing an hound 


to deſtroy game, After a verdict for the plaintiff, the judg- 


ment was arreſted ; for Hal. 5 Aun. c. 14. has not the word 


hound, and the words other engines come after nets, &c. and 
are applicable only to inanimate things. And this being a 
penal law, cannot be extended. Stat. 22. & 23. C. 2. c. 25. 
has indeed general words, or any other dogs to deſiroy game z 
but this is not a conviction on that ſtatute. Str. 1126. 
H. 12 G. X. and Hill. The defendant was convicted 
for unlawfully keeping a lurcher and a gun to kill and deſtroy 
the game, not being qualified by the laws of this realm ſo to 
do. And the conviction being removed into the court of 
King's Bench by certiorari, was qualhed ; becauſe it was 
only averred generally that he was net qualified, and it was 
not averred that the defendant had not the particular quali- 
fications mentioned in the ſtatute, as to degree, eſtate, and 


. 


the reſt. L. Raym. 1415. 


T. 11 G. 2. Reaſon v. Liſle. On an action upon the ſta- 


tute, the plaintiff declared; that the defendant did keep and 


A 


uſe a dog to deſtroy the game, It was objected, that he 
ought to have expreſſed 15 fort of dog, for it might poſ- 
ſibly be a maſtiff or a lap;00g which might happen to kill 
game; and this being a penal law ſhall not be extended by 
— 2 The court was of this opinion, and judgment was 
arreſted. Comyns 576. | | es 
T. 10 Ann, Q: v. Mathews. The defendant was con- 
victed on „at. 5 Ann. for the preſervation of the game. 


Two exceptions were taken to this conviction: 1it. That 


the charge ſetting forth that the defendant not being a per- 
ſon ſo and ſo qualified, and enumerating diſtinctly the ſeve- 
ral qualifications in the ſtat. of C. 2. for the gs of 
the game, omitted a new qualification allowed by this act, 
vize that he was not a perſon authoriſed by a lord or lady 
of a manor to kill game for their uſe. 2dly. That the de- 
fendant was here charged with as many five pounds as he 
had killed hares in the ſame day; whereas the offence in 
the /atute was for keeping of dogs, engines, &c. and not 
killing hares. The court were of opinion, that had it been 
laid generally thus, that he not being a perſon. qualified ac- 
cording to the law, it had been enough; but the qualifica- 
tions being diſtinctly and ſeverally mentioned, omiſſion of 
one is fatal. As to the ſecond point, the court were of 
opinion, that the offence for which the fatute gave forfei- 


ture, 
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ture, was the keeping of dogs and engines, and not killing 
hares. If a man not qualified, goes a hunting, and kills ever 
ſo many hares on the ſame day, he would forfeit but one 5/. 
for it is but one offence; but if a man keeps dogs, and goes 
a huntirg ſeveral days, and kills hares; if it had been thus 
laid, that he had ſuch a day kept dogs and killed, &c. and 
then again on ſuch a day; by laying it thus piers the 
offence is ſevered, and he ſhall forfeit 5. for each offence. 
But tne caſe was adjourned. 10 Mod. 7. 

So in the following caſe, E. 4 G. Marriot and Shaw, 
The defendant was convicted, that on ſuch a day he kept 
and uſed a greyhound to kill and deſtroy the game at ſuch 
a place; that on the ſamł day ne kept and uſed a greyhound 
to kill and deſtroy the game at another place; and ſo at a 
third place, and kilfed ſeveral hares at the faid'ſeveral places. 
By the court: As this was all done on the ſame day, it con- 
ſtitutes but one offence ; for this ſtatute of 5 Ann. c. 14. does 
not give 5/. for every hare; it only fays, If any unqualified 
perſon ſhn!t keep or uſe any greyhound, and the like, to kill 
and deſtroy the game, he Mel forfeit 5I. Comyns 274. 

Ani otber engite.] T. 11 G. 2. X. and Gardiner. The 
defendant was convicted by a juſtice of the peace for un- 
lawfally having and keeping a gun, being an engine or in- 
ſtrument for deſtroying the game, 8 to fat. 5 Ann. 
c: x4. It was moved to quaſh this conviction; and it was 
urged, that this is no ſufficient charge within this act, or any 
other of the laws relating to the game: for it is not ſaid, 
that the defendant uſed the gun fot the deſtruction of game; 
arid" gun is not an inſtrument ſo far appropriated to killing 
game, as that it is criminal for a perſon to have one in his 
cuſtody only: and it would have been as well, if it had been 
ſaid that the defendant had in his cuſtody, a cane, for the 
deſtruction of the game, which may poſſibly be uſed for 
that purpoſe. The only offences intended to be prevented 
by the act, are the keeping of engines appropriated to, and 
which can only be uſed in, the deſtruction of game. A 
gun is an engine, not only for killing the game, but for 
the defence. of a man's houſe. And the whole court were 
clearly of opinion, that this conviction is not good. For, 
ſaid they, if the ſtatute is to be conſtrued ſo largely as to ex- 
tend to the bare having of any inſtrument that may poſſibly 
be uſed in deſtroying game, it will be attended with very great 
indovenience, there being ſcarce any, though ever ſo uſeful, 
þut what may be applied to that purpoſe. And though a gun 
may be uſed in deſtroying game, and then certainly falls 
within the words of the act; yet as it is an inſtrument 
proper, and often neceſſary, to be kept and uſed for other 
Es | purpoſes, 
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as the killing of noxious vermin, and the like, it is not the 


having a gun, without applying it in the deſtruction. of game, 
that is prohibited by the ak 


poſed for killing game. The bare ke-epmg of theſe for the 
purpoſe of killing game, is ſufficient to convict an offender, 
and it, will be incumbent upon the defendant himſelf to 


prove, that he kept them for other purpoſes. The con- 
viction therefore was quaſhed. 2 Seſſ. Car. 204. Str. 1098. 


And /hall be thereof convifted] H. 6 G. KX. and "agg 
Conviction for keeping a gun, not being qualified. 
ception was taken b Mr. Fazaker lcy that here was not a 
reaſonable ſummons 3 for it was made on the fifth of Ofober, 


to appear the ſame day, which might be impoſſible upon 
account of diſtance, or the ſummons being ſerved late, and 


his witneſſes might not be got together on ſo ſhort a warn- 
ing; then it is to appear at the pariſh aforeſaid, whereas 


there are two pariſhes mentioned before; ſo the man may 


have gone to one, whilſt they were convicting him at the 
other. It was anſwered, that the defendant appeared at the 


time and made defence, ſo that cures all defects in the ſum- 
mons. And by the court: The anſwer is right. Str. 261. 


H. 26 G. 3. X. v. Thomas Spencer Crowther. This was 


founded was not given in the preſence of the defendant; for 


on his appeari efore the juſtice, the witneſs only heard | 


his former depoſition read and affirmed to be true, and X. 
v. Vipont was cited. 2dly, The qualifications required by 
22 & 23 C. 2. c. 25. were not negatived by the evidence. 
The evidence was only general, that what he did was again/t 


the form of the ſlatute, &c. and K. v. Farvis, and X. v. 
Fheatman, were cited, In anſwer thercto it was ſaid, 


that the depoſition of the witneſſes having been read over 
in the.defendant's preſence, and affirmed by him to be true, 


was the ſame as if he had been re-ſworn: that as to the 


other objection, the information had negatived every ſepa- 
rate qualification, and was ſo ſtated in the conviction, and 
there was no occaſion to prove it by evidence. It was im- 
poſſible to bring evidence to prove the want of each qualifi- 
cation Keira i It the information is ſpecihc, a general 
depoſition that he is not qualified, is ſufficient. to put the de- 
fendant upon proving that he was. By the court: The 
firſt objection is good: the witneſs ought. to have been re- 
ſworn in the defendant's preſence. As to the other point, 


Q 4 13 there 


: but it is otherwiſe of lurchers, 
harepipes, and ſuch like, which are peculiarly fitted or dii- 


Ex- 


a conviction before a juſtice on 5 Ann. c. 14 for uſing 2 
gun. It was moved to quaſh this conviction on the two- 
ollowing grounds: 1ſt, That the evidence on which it was 
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there is no caſe in which it has been directly decided, that 
the evidence ſhould negative every particular qualification, 
It cannot be ſo from the nature of the caſe, Conviction 
quaſhed. Durnf. & Ea. 1285. l 
7. 27 G. 3. K. and Thom/on. This was a conviction on 
5• Ar. c. 14. f. 4. ſtating the information on the 8th Dec. 
1786 ; the appearance of the defendant on the th, after be- 
ing ſummoned, and the plea of not guilry, and then proceed- 
ing as follows; «© Nevertheleſs on the faid gth day of Dec. in 
« the year aforeſaid, at, &c. one credible witneſs, to wit, 
« Richard: Taylor, of, &c. cometh before me the ſaid juſtice, 
and before me the ſame juſtice, upon his oath, &c. ſaith, 
* that the deſendant, on the 7th day of Dec. aforeſaid, in the 
£ year aforeſaid, at, &c. [negativing the qualifications of 22 
& 23 C. 2. c. 25. f. 3+] did keep and uſe @ gun to hill and 
« Zeftroy the game and thereupon the ſaid defendant, &c. 
<« before me the ſame juſtice, by the oath of one credible 
& witneſs aforeſaid, according to the form of the ſtatute 
& aforeſaid, is convicted, and for his offence aforeſaid hath 
« forfeited 51. to be diſtributed, &c.*” Coctell objected, 
that it did not appear upon the conviction, of what the de- 
fendant had been convicted: it only ſaid, ( Thereupon the de- 
fendant, on, &c. before me the ſame juſtice, by the oath of 
one credible witneſs, according to the form of the ſtatute, is 
convicted, and for his — forfeited,” &c. This is 
only a concluſion of law, and not an adjudication of the juſ- 
tice. There is nothing to connect it with that which pre- 
cedes it; ſuch as that & he is convicted of the premiſes, or 
& in manner and form aforeſaid.” Chambre, in ſupport of 


the conviction, did not diſpute the general rule that it was 


neceſſary to ſtate the evidence particularly in a conviction ; 
but inſiſted that, in the preſent caſe, the evidence was fuffi- 
ciently ſtated, being expreſsly ſtated, that the defendant kepr 
and uſed the gun ta &iil and deftroy the game; and that this 
form of conviction has been almoſt univerſally uſed on ſimi- 
lar occaſions. Aſbburſt, J. If this were a new caſe, I 
ſhouid moit undoubtedly be of opinion that this conviction 
could not be ſupported, becauſe I think the evidence ſhould 
be ſet forth particularly, that we may judge whether the juſ- 
tice has convicted upon proper evidence. The fact of keep- 
ing or uſing the gun for the purpoſe of deſtroying game, 
ſhould appear; but it is only ſtated here that the defendant 


kept and uſed, &c. which is the reſult of his evidence. But 


as the precedents are uſually in this form, and as the con- 

viction in K. v. Hartley was ſimilar to the preſent, it is bet= 

ter to ſupport this gonviction, than by quaſhing it to over- 
pe Hh | A 8 ae 
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turn all former precedents. Buller J. If this precedent had 
never been adopted, I ſhould have been of opinion that the 
eyidence ſhould have been fully ſet forth: but after ſo many 
convictions have been made-in the ſame form, it would be 
dangeroùs to quaſh the preſent. The diſtinction taken in 
K. v. Filer is good law); it is not an offence to keep or v/e 
a gun, unleſs it be kept or uſed for the purpoſe of killing 
game. But it is here ſtated by the evidence, „that the de- 
ec fendant did keep and uſe a gun to kill and deſtroy the 
„game.“ 2 I cannot give my conſent to ſupport 
this conviction. The juſtice ſhould return particularly all 
the facts and the concluſion in the gonvidtion ; firſt the in- 


formation, the ſummons, the appearance, or the defendant's 
default in not appearing, that the information was read to 


the defendant, that he was aſked what he had to plead, the 
whole of the evidence particularly, and the adjudication. 
The witneſs ſhould ſwear to the ya, and nat to the Jau 
and in this caſe it is almoſt incredible that the witneſs ſhould 
have ſworn in the manner in which this evidence is ſet out; 
the juſtice ſhould not have received it, if it were offered in 


this general way, but ſhould have queſtioned the witneſs as 


to the manner in which this gun was kept, for what pur- 


poſe it was uſed, and what particular kind of game he killed 
or attempted to kill. All theſe particulars ſhould have been 
fpecially ſet forth, in order that we might judge whether 
they conſtituted an offence within the act. Here the wit- 


neſs ſware to the law, namely, that the defendant kepr and 


uſed a gun to kill and defiroy the game. Though this con- 
viction cannot be quaſhed, becauſe my brothers have given 
their opinions in ſupport of it, yet I did not chooſe that this 
queſtion ſhould paſs — Alentio, eſpecially as this declaration 
of my opinion may 

future to ſtate the whole matter upon the record. There 
was another doubt entertained by the court, namely, whether 
it ſufficiently appeared that the evidence was given in the 
defendant's preſence ? But it was over- ruled. Conviction 
affirmed, Durnf. & Taft. v. 2, 18. 

Credible witneſs] M. 2 G. 2. K. and Stone. A convic- 
tion was quaſhed, becauſe the informer was the only witneſs, 
ſeveral convictions having been quaſhed for the fame reaſon 
before. L. Raym. 1545. Str. 316. 


The ſame was adjudged in the caſe of K. and Blany,-T. N 


II G. 2. Andr. 240. 2 
And in the ſtatute of the 2 G. 3. c. 19. it is recited, that 
in proſecutions on the act of 8 G c. 19. in the courts at 
H :jiminſier, where a part of the penalty is given to the 
| | „ ooo 


ave the effect of inducing juſtices in 
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poor of the pariſh; the inhabitants of ſuch pariſh had been 
diſallowed to give evidence; therefore, in that caſe, the act 
gives the whole penalty to the proſecutor, in order to enable 
the inhabitants to give evidence. "I ts PET 

In the caſe of X. and Buck, H.12 G. Strange moved to 
quaſh an indielment for killing a hare, this not being a matter 
indictable, the ftatute appointing a ſummary proceeding before 
Juſtices of the peace; and a caſe was cited, K. and James, 
7. 1 C. where an indictment for keeping an alehouſe was 
qua:hed, becauſe the ſtatute of the 3 C. c. 3. had directed a 
particular remedy. ' And by the court, the indictment muſt 
be quaſhed. S. 679. Sys | 

To the poor of the pariſh where the offence was committed.] 
Af. 3. W.-K. and Alfop, The place where the offence was 
committed is, where the party ſtood when he ſhot, and not 

where the object was which he ſhot at. Show. 339. 

For want of diſtreſs to be ſent to the houſe of correction for 
three months.] T. 12 G. Hill and Bateman. Before Raymond 
Ch. J. at Weſtmin/ter. The defendant, being a juſtice of 
the peace, had convicted the plaintiff for deſtroying game, 
and though (as it was proved) the plaintiff had effects of 
hrs own, which might have been diſtrained, which were 
ſufficient to anſwer the penalty he had incurred, the defen- 
dant fent him immediately to Bridewwell, without endeavour- 
ing to levy the penalty upon his goods: and an action of 
treſpaſs and falſe impriſonment being brought againſt Bate- 
man for this committment, the chief juſtice was of opi- 
nion, that the action well lay. Str. 710. | 
And by the faid ſtatute of 5 Ann. c. 14. . 2. No rertic- 
rari ſhall be allowed to remove the conviction or other 
proceedings on this act, unleſs the party convicted ſhall, be- 
fore the allowance thereof, become bound to the proſecutor 
in the ſum of 50/. with ſuch ſufficient ſureties, as the juſtice 
before whom ſuch offender ſhall be convicted ſhall think 
fit, to pay full coſts and charges in fourteen days after the 
conviction [confirmed], or pwn granted; and in 
default thereof, the juſtice ſhall proceed in execution of ſuch 
conviction in ſuch manner as if no certiorari had been 
awarded, 49 . 
Search for And by the 4 & 5 W. c. 23. The conſtable, head- 
ge ers tor borough, and tithingman, authoriſed by a juſtice's warrant, 
havicg it, by r may enter into and ſearch (in ſuch manner and with ſuch 
4K 5 W. power as where goods are ſtolen, or ſuſpected to be ſtolen) 
| the houſes, outhouſes, or other places belonging ta ſuch 
houſes of ſuſpected perſons not qualified: and if any hare, 
partridge, pheaſant, pigeon, filb, fowl, or other . ſhall 
, upon 
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(upon ſuch ſearch, or otherwiſe be found, the offender ſhall 


be carried before a juſtice; and if he ſhall not give a good 


account how he came by ſuch game, ſuch as ſhall ſatisfy the 
ſaid juſtice, or ſhall not in ſome convenient time, to be ſer 
by the juſtice, produce the party of whom he bought the 
ſame, or ſome other credible perſon to depoſe upon oath 
ſuch ſale thereof, he ſhall be convicted by the faid juſtice of 
| ſuch offence, and upon ſuch conviction ſhall forfeit for every 
hare, partridge, pheaſant, fiſh, fowl, or other game, any 
ſum not under 5s. and not excceding 20s ; half ro the in- 


former, and half to the poor, by diſtreſs ; and for want of 
diſtreſs he ſhall be committed to the houſe of correction for 
any time not exceeding on month, ncr leſs than ten days, 


there to be whipped and kept to hard labour. / 3. 


And if any perſon ſo produced, or charged with the ſaid 
offence, ſhall not before the juſtice give ſuch evidence of his 


innocence as aforeſaid, he ſhall be convicted thereof in the 


ſame manner as the firſt perſon charged therewith ; and ſo 
from perſon to perſon till the firſt offender be diſcovered. Id. 


Allo by /. 7. of the ſame ſtatute, No certicrari ſhall be al- 
lowed to remove any conviction or other procecding for any 
matter in this act, unleſs the party firſt become bound to the 
proſecutor in 50/. with ſufficient ſureties as the juſtice ſhall 
think fit, to pay within a month after the conviction con- 


firmed, or procedendo granted, full coſt and charges; and in 


default thereof, the juſtice to proceed to the execution of 
the commiſſion. - | 


And by the fame ſtatute, . 10. Whereas great miſchiefs 


enſue by inferior tradeſmen, apprentices, and other diſſolute 
perſons, neglecting their trades and employments, who fol- 
low hunting, fiſhing, and other game, to the ruin of them- 
ſelves, and damage of their neighbours ; therefore, if any 


ſuch. perſon ſhall preſume to hunt, hawk, fiſh, or fowl (un- 


leſs in company with the maſter of ſuch apprentice duly 
qualified), he ſhall not only be ſubje& to the other penal- 
ties, but if he be proſecuted for treſpaſs in coming on any 
perſon's land, and be found guilty, the plaintiff ſhall not 


* recover Ne him, but full coſts. 
r other game, lee ſ. 3. of this act.] Rabbits killed in a 


private warren are not game within this ſtatute. L. Raym. 


151. bai EN 
Inferior tradeſmen, apprentices, and other diſſolute per ſons. 
- # T G. K. . e. Te defendant was . 5 on 8 
4 & 5 M. c. 23. for deſtroying game, not being a perſon 
duly qualified. The defendant's counſel took the following 
exceptions to the conviction: Iſt, That * 

whic 
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«was ſet forth in the indictment was inſufficient to warrant 
-the conviction : for the information only recited that he was 
an inferior trade ſman, but did not ſhew that he had waſted 
his ſubflance, or that he was a diſJolute perſon, which are the 
words of the ſtatute ; and therefore it did not appear by this 
conviction that the defendant was ſuch a perſon as was inten- 
ded by the ſtatute; for he might be an inferior tradeſman, and 
et have a ſufficient eſtate to qualify him to hunt, &c. 2dly, 
That it was not any where ſet forth in the conviction that 
the defendant did uilawfully hunt; and for any thing which 
appears in this coriviction, the defendant might have bought 
the hare, and have Hunted and killed it in his own yard, 
which would have been lawful. 3dly, That the conviction 
ſet forth, that information was given co ſuch a one, a juſtice 
of peace, but did not ſay then a juſtice; and he might be a 
juſtice at preſent; and not at the time of the information. 
But the court over- ruled all the exceptions z and to the firſt 
they ſaid that the ſtatute was in the disjunctive, viz. inferior 
tradeſman OR difſolute per ſan; and therefore ſaying that the 
defendant was either was ſufficient. To the ſecond; the court 
ſaid that the ſtatute forbid ſuch perſons as the defendant to hunt 
at all, and made it criminal for fuch perſons to hunt generally. 
And in this ſtatute there is no diſtinction between lawful 
and unlawful hunting, as there is in the ſtatute againſt deer- 
ſtealers ; and they agreed that in a conviction for deer-ſteal- 
ing, it muſt be ſet forth, that the defendant did wn/awfully 
Hunt; but in the preſent caſe it need not, becauſe there is 
no ſuch diſtinction. To the third exception, the court faid, 
The conviction ſet forth, that information was made to ſuch 
a perſon, being one of the zuflices, &c. which muſt be in- 
tended that he was one at that time, and was ſufficient with- 
out ſaying then. And fo all the exceptions were over- ruled, 
and the conviction confirmed. Str. 711. an ide; 

Proſecuted for treſpaſs.] For no man can come 
another's ground to kill game with being liable to an action 
of treſpaſs. 2 Bac. Abr. 613. 

But if he is qualified to kill game, and the damage ſhall 
be under 49s. he ihall in ſuch caſe pay no more cofts than 
damages. Id. « ; 

In the caſe of Buxton and Mingay, T. 30 & 31 G. 2. in 
the Common Plcas. The plaintiff declared, that the defen- 
dant being an inferior tradeſman, viz. an apothecary; ſuch a 
day committed a treſpaſs in hunting in the nlaintiff's cloſe. 
On a trial at the aſſizes, a verdict was found for the plaintiff, 
with 15. damages, and 400. colts, ſubject to the opinion of 
the court, upon a caſe made, which Rates that it was proved 

| | | at 
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at the trial, that the defendant, at the time of the treſpaſs, 
was a ſurgeon and an apothecary,, and not qualified to kill 
game: that, on ſuch a day, be was hunting with divers 
not qualified, in company with a perſon who was properly 
qualified to kill game, and committed a treſpaſs in the plain- 
_ tiff*s cloſe. ,, The queſtion before the court was, Whether, 


upon theſe. facts,” the defendant ſhall be deemed an ixſerior 


trade/mang within the meaning of the ſtatute? This caſe was 
ſeveral times argued at the bar, and the judges were equally 
divided. For the plaintiff it was argued, that, among trades. 
men, no line can be drawn with reſpect to who are ſuperior 
and who are inferior, they being as tradeſmen. upon an 
equal footing; but that the line meant to be drawn by the 
legiſlature was, that every tradeſman who is not qualified is 
inferior. For the defendant it was urged, that every caſe 
of this kind ought to be determined on its own particular 
. circumſtances, and left to the jury, whether the defendant 
is an inferior tradeſman or diſſolute per ſon within the ſtatute, 


The court being equally divided, no rule in this caſe was 


made. 1 Hulſe o. NN 
And in the caſe of Pallant and Rall, E. 13. G. 3. T 


* 


805 
for that the defendant, being a diſſolute perſon, neglecting 
and 


his employment, and following hunting and other game, an 

by no — nocd N do, broke 40 entered 
the plaintiff's cloſes, and with dogs, guns, and other engines 
for deſtruction of the game, hunted upon the ſaid cloſes, 
trod down the graſs and corn, and broke the fences, againſt 
the form of the ſtatute. On not guilty pleaded, and iſſue 
thereon, a verdict was found for the plaintiff, at Bury aſſizes, 
for * ſubject ta the opinion of the court upon the 
. following caſe: The defendant was not qualified in his own 
right to kill game, but was, and for three years had been, a 


menial ſervant and huntſman to. Robert Leman, eſquire, a 


gentleman of 1500/. a year eſtate, who had kept hounds 
for twenty years; and the defendant went out by his ma- 
ſter's order with the hounds, his maſter not being preſent, 


and was beating over the plaintiff's grounds. The plaintiff 


deſired the defendant to go off his land, which he refuſed, 
and at length found a hare, and hunted it over ſeveral pieces 
of land mentioned in the declaration, two: of which were 
ſown with wheat. The queſtion was, Whether, if the court 
could be of opinion that the defendant is not a 4///slute 
perſon, or the like, under the ſtat. of 4 & 5 V. the plaintiff 
can recover againſt him in this action upon the ſtatute, or 
whether he ought to have brought a common action of treſ- 
paſs for breaking his cloſe ? By the court: We have no 


doubt 


237 


238 


Game. 
doubt but that the defendant. is not a diſſolute perſon, with- 
in the meaning of the ſtatute. The only real queſtion is, 
Whether, as this action is framed, the plaintiff can recover 
any thing? He certainly cannot have his full coſts. If he 
cannot recover any thing, but is nonſuited, he muſt pa 
coſts. If he can recover, as upon a common action of treſ- 
paſs, he faves his coſts. Now certainly any man might have 
always brought an action of treſpaſs ſor hunting upon his 
ground; for this injury, among others, the ſtatute of C² 
ec/ler gave coſts as well as damages. The ſtatute of 22 & 
23 C. 2. to prevent vexation, lowered the coſts, and, if leſs 
than 405. recovered, gave no more coſts than damages. 
The ſtat. of 4 and 5 . reſtored full coſts again, even in 
caſe of ſmall damages recovered againſt diſſolute and other 
perſons deſcribed. in the ſaid ſtatute; but as we are of opi- 
nion that the defandant 1s not within theſe deſcriptions, the 
offence falls back upon the ſtatute of C. 2. hereby the 
plaintift ſhall recover no more coſts than damages; and the 
verdict was entered by conſent, that the jury find the de- 
fendant not a diſſolute perſon, but guilty of the treſpaſs, da- 
mages 15. coſts 15s. Black/?. Rep. oo. ad 4 
But it is otherwiſe in treſpaſs for breaking and entering a 
free warren, as in the caſe of lord Dacre and Tebb, E. 17. 
G. 3. Declaration in treſpaſs for breaking and entering his 
free warren'in Aveley, in the county of \&//ex, and chating, - 
hunting, and killing divers foxes, hares, conies, — 5 
his 


and pheaſants of the plaintiff, and taking away other 


ods and chattels. On not guilty pleaded, and tried by a ' 
Pecial jury, the defendant was found guilty, of breaking and 


entering the free warren of the plaintiff, and chaſing and 


hunting one hare, damages 6d. and not guilty as to the re- 
ſidue. It was moved for the plaintiff that he ſhould have 
full coſts, alledging that the. ſtatute of 22 and 23 C. 2. did 
not extend to this action, in which there could not poſſibly 
be any queſtion relating to the land, but merely to the fran- 
chiſe of the warren. By the court: This is confined 
to thoſe actions of treſpaſs where the ſoil or land is men- 
tioned in the declaration as the ſubject of the treſpaſs com- 


*plained of. The right of free warren was not in the con- 


templation of the legiſlature. In an action merely for 
breaking free warren, it is impoſſible that the title of the 
ſoil can ever come in queſtion; for though both may con- 
cur in one perſon, yet the title to the free warren is always 
collateral to that of the land; for a man may have free war- 
ren in another man's land: beſides, the hare ſo hunted was 
the perſonal property of the owner of the free warren, __ 
| | 1 


if any injury be done to perſonal property, that will take it 
out of the ttatute, and entitle the plaintiff to full coſts; 
and the rule was made abſolute for taxing full coſts. ' Black/t: r ; 
Redv TEE a, 48 + | | 55 

y — 5 Ann. c. 14. 2 If any higler, cha man, car- Penalty on hig- 
ier, inn · keeper, victualler, or alehouſe-keeper, ſhall have in Kc irs, 
his cuſtody or poſſeſſion, or ſhall buy, fell, or offer to ſale, cuſtody or ſel- 
any hare, pheaſant, partridge, moor, heath-game, or grouſe, ling game, by 5 
unleſs ſuch game, in the hands of ſuch carrier, be ſent up by Ann. c. 14. 
ſome perſon qualified to kill the game, (or, if any perſon 
whatſoever, whether qualified or not, ſball fell, expoſe or 
offer to ſale any hare, pheaſant, partridge, moor, heath game, 
or grouſe, 28 G. 2. c. 12.) he ſhall be carried before a juſ- 
tice where the offence is committed, and being convicted 
thereof, in three months after the offence, upon view, or on 
the oath of one credible witneſs, he ſhall forfeit for every. 
hare, pheaſant, partridge, moor, heath-game, or grouſe, the -.. 
ſum of 50. half to the informer, and half to the poor by diſ- 
treſs: and for want of diſtreſs, the offender to be committed 
to the houſe of correction for three months for the firſt of- 


fence, and for every other offence four months,. And no And no cert- 
certiorari ſhall be allowed to remove the proceedings of or orari allow 


concerning any matter in this act, unleſs the party convicted 
ſhall, before the allowance thereof, become bound to the pro- 
ſecutor in the ſum of 50. with ſuch ſufficient ſureties as 
the juſtice ſhall think fit, to pay full coſts in fourteen days 
after the conviction confirmed, {or procedendo granted; aud 
in default thereof it ſhall be ſawful for the juſtice to pro- 
_ ceed in execution of the conviction, in ſuch manner as if no 
certiorari kad been awardec. 5 75 65 | 
And by the fame ſtatute, / 3. Any perſon who ſhall de- Offender in- 
ſtroy, ſell, or buy, any hare, pheaſant, partridge, moor, 1 againſt 
beath-game, or grouſe, and ſhall, within three months, make 
diſcovery of any higler, chapman, carrier, inn-keeper, ale- 
houſe-keeper, or victualler, who has bought or ſold, or of- 
fered to buy or ſell, or had in their poſſeſſion any hare, 
pheaſant, partridge, moor, heath-game, or grouſe, ſo as any 
one ſhall be convicted of ſuch offence in manner as afare- 
ſaid, ſuch diſcoverer ſhall be diſcharged of the pains and pe- 
nalties hereby enacted for killing or ſelling ſuch game, and 
ſhall receive the fame benefit which any other infornier 
ſhall be intitled to by virtue of this act, for ſuch diſcovery 
and information. 409 | 3 
Alſo by. the ſame act, ſ. 4. It ſhall be lawful for any juſtice A juſtice or lord 
of the peace, in his reſpective county, riding, city, town- of the manor 
corporate, or liberty, and for the lerd within his manor, to 


; +I game. 
gb 


may take ſuch 
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Game ſound in 
the houts of 
onhkerers, 
| Calefmen, ſiſh- 
n.onpers, and 
cooks. 


2 Officers and 
ſoldiers. 


Game. 
take away ſuch hare, pheaſant, partridge, moor, heath-game, 
or grouſe, or any other game from any ſuch higler, chapman, 
carrier, inn-keeper, or victualler, or any other perſon not 
qualified by the — to keep the ſame, which ſhall be found 
in his cuſtody or poſſeſſion, to their own ule. 

And if any hare, pheaſant, partridge, moor, heath-game, 
or grouſe, ſhall be found in the ſhop, houſe, or poſſeſſion of 
any poulterer, ſaleſman, fiſhmonger, cook, or paſtry-cook, 
or of any perſon not qualified in his own right to fill game, 
or intitled thereunto under ſome perſon ſo qualified, it ſhall 
be deemed an expoſing thereof to ſale. g Ann. c. 25. +. 2. 
28 C. 2. c. 12. | | 

By the annual mutiny acts, it is enacted, . That if any 
officer or ſoldier ſhall, without leave of the lord of the ma- 
nor, under his hand and ſeal, deſtroy any hare, coney, phea- 
fant, partricge, pigeon, or other fowl, poultry, or fiſh, or his 
majeſty's game, and be thereof convicted on the oath of one 
witneſs, before one juſtice, he ſhall forfeit 5/. to the poor ; 
and the commanding officer upon the place, for every of- 
fence committed by any ſoldier under his command, ſhall 
forfeit 20s. in like manner. And if, on conviction by the 


juſtices, and demand thereof made by the conſtable or over- 


ſeers of the poor, he ſhall not in two days pay the ſaid penal- 
ties, he ſhall forfeit his commiſſion. x | 
There is a ſtatute, not abſolutely repealed, of the 33 H. 
8. c. 6. made ſolely for the encouragement of the uſe of the 
long-bow, with certain penal reftriftions with reſpect to 
ſhooting in any croſs- bow, hand- gun, ut, or demihake. 
It is not only obſolete, but the object of it is a matter now 
totally in diſuſe. The effect of it alſo with reſpect to the 
game, is virtually ſuperſeded by the ſeveral ſubſequent ſta - 
tutes : no apology can therefore be required for not intro- 
ducing it under this title. As it cannot poſſibly be of any 
uſe, we have thought proper to reject it. 


- 


J. The four -footed or quadruped Game; - 


| Theſe are of three kinds, viz : 
I. Deer. | 
2. Hares. 
3. Conies. 
1. Deer. 


CCC 
7 


c. 7. and 


By 


are thoſe of 3 Ed. 1. c. 2. 21 Ed. 1. fl. 2. 1 
1 fac. Co 27. | ; * . 
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By the firſt (3 Ed. f. c. 20) it is enacted, That if treſtaſg Treſpaſſing in 
ſers in parks be thereof attainted at the ſuit of the party, 2 by 3Ed.I, 
and large amends ſhall be awarded, according to the treſpaſs, | 
and they ſhall have three years“ impriſonment, and after ſhall 
make fine at the King's ? Ar (if they find whereof), and 
then ſhall find good ſurety that after they ſhall not commit 
the like treſpaſs: and if on liave not whereof to fine, aftet 
three years" impriſonment, they ſhall find like ſurecy ; and if 
they cannot find like ſurety, they ſhall abjure the realm; and 
if none ſue within! the year and day, the king ſhall have the 
By treſpaſſers are meant thoſe who chaſe in a park; or en-. Who are treſ- 
deavour to kill ſome of the game thereof. 2 1. 199, r 
T bis act being very penal, muſt not be extended to nomi- unt are re a 
nal parks, but to lavyful parks only,” whereunto three things parks. 
are required. . A liberty either by grant or preſeription. 
2. Incloſure by pale, wall, or hedge. And, 3. beafts ſavages 
of the park. 2 In. 199. PR 
By the ſecond of theſe ancient ſtatutes, viz. the 2r Ed. 1. By 21 Ed. r. 
„. 2. If any foreſter or parker fhall find any treſpaſſers wran- treſpaſſers de- 
dering within his liberty, intending to do damage therein, — 
and that will not yield themſelves after hve and ery made to fercfters Kc. 
ſtand unto the peace, but do continue their malice, and diſ- may be killed 
obeying the king's peace, do flee, or defend themſelves with with impunity. 
force and arms; although ſuch foreſter, parker, or their aſ- 
ſiſtants, do kill fuch offenders, they ſhall not be troubled on 
the fame. ' of inn bs 4 | a 3 ; 
Tue next of cheſe ancient ſtatutes is that of 1 H. 7. c. 7. Hunting in 
by which it is enacted; That when information /hall be made foreſis and parks 
of any unlawful hunting, in any foref? or park, by night, or by nine _ 
with painted faces, to any of the king's counſel, or to a juſ- fg © 
tice of the peace, of any perſon to be ſuſpected thereof, he 
- may make 2 warrant to take asd arreſt the perſon, and to 3 
have him before the maker of the warrant, or any other of | 
the ſaid counſel, or juſtices of the peace, who may by their | | 
diſcretion examine him of the ſaid hunting, and of the ſaid 
doers in that behalf: and if the ſame perſon wilfully conceal 
the ſaid huntings, or any perſon with him defective therein, 
that then the ſaid concealment be, againſt every ſuch perſon | 
{6 concealing, felony. But if he then confeſs the truth, and ; 
all chat he ſhall be examined of and knoweth in that behalf, | | 
then the ſaid offences of hunting by him done, ſhall be but 
treſpaſs fine able at the next general ſeſſions. And if any 
reſcousgor diſobeyſance be made to any perſon having au- | | 
thority to excute. the Warrant, by any perſon which ſo | 
ſhould be arreſted, ſo that the execution of the warrant there- ' 
by be not had, then the ſaid reſcous and diſobeyfance ſhall” 
Vol. II. (18.) R | =. 


— —— — — renee een erm en — 


| Game, 1 
be feder An if any perſon ſhall dene aten ſuch 


2 1650 buntings, with painted faces, via ots, orothetwife diſguiſed, to 


the intent they ſhould not be known, or of unlawful hunt- 
ing in time of night, then the ſame perſon ſo con ict, to to have 
like punition as he mould have if he were convict of felony... 
I den information hall be. made.] But ſuch information 
mult ſhew at leaſt. good cauſe of ſulpicion; and it muſt be 
_ in eee is the ground of the warrant, 


„ or park, de not extend to a G 
bee or park which are not ſo in law., 


| L, | 33 55 C. 21. > 4% 4 
Sclling, er buy next and laſt 2 which, can with propriety be claſſed 


8 2 the ancient ſtatutes on this head, is that 1 Jac. c. | 


. which enacts, That every perſon who ſhall ſell; or buy to 


_— again, any deer, hall, on convidtion at the affzes or ſeſ- | 


ſions, or before two juſtices out of ſeſſions, forfeit for every 


deer 407 half to him who ſhall ſue, and half to the poi. 


We Ie medery ſtatutes xeſpecting game are the following : 
S fa * the 5 G. c. 28. the 9 G. C 22 the a5 . 2. c. 19. ä 
and the 16 G. 3. c By 


By the 5 e That if any perten ſhalt 
enter into any park, paddock, e Baoued where. 


i fallow deer — — . of the owner of the 
ground, or of the the perſon. intruſted with the cuſtody thereof, 
or ſhall be aiding or affiſting them therein, and ſhall-be 


-  _._..._ Conviſted thereof before the judge of alize, upon indiftment- - 
| +7... by verdict or cofeſhon ; he ſhall * 0 rec 


NR] 1 
By the next madern laute, vin. the 9 8. * 24. (com-," 


L aue, monly called the Black AQ) itis enatted, Thatif any! Perz 
appearing in fon or perſons, being armed With ſwords, fre- IS, « other 
e N 5 8 — his ot their faces blacked, or, 
= 1a diſguiſed, ſhall appear in any foreſt, chal, . 


other fence, * — deer have been or {hall be uſ 


kept, os ſhall, unlawfully Sl hunt, wound, kill, de- . 
„or ſteal. any red 2 et ; or if an perſon. or 
ons (whether — 9 diſguiſed or "not) ſhall, unlawful- 


and . dung 216 kill, deftroy, or ſteal any red or 
fare = in 5 the king's s foreſts. 


Acer are uſually kept, and wiltully wound or kill any red or 


— 7 grounds incloled with any wall, pale, or. - 


I ' . 
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by gift or promiſe of money, or other reward,” procure any | 68 
ke jein Rur dr them in 8 unlawful. act; every perſon 
ſo offending, being thereof lawfully convicted (in any coun- | 
ty in England) Pal be guilty of felony without benefit 3 8 
clergy; but not to Work corfuprion of blood, nor forfeiture 
VE reſpeQing theſe 
offenders, eng TT nn ; 
The 121 in er „ hn * = 5 - 4 toying the 
190. to prevent the deſtroyin covert for deer. It is n d 
by ted, That herbs 8 the burning and deſtroying of 9 
gos, furze, and fern, in foreſts and chaſes, deſtroys the cover 
neceſſaty for the preſervation of the deer and game there 3 | 1 
therefore if any perſon, not having à right of 22 — _ = W_ 
do the'fame, hal fer fire to, burn, or deſtroy, (or be aiding 4 
therein) any gols, furze, or fern, in any foreſt" or chaſe, | 
without the conſent of te owner oͤr perſon chigfly intruſted 
with the cuſtody of ſuch fofeft or chaſe or of ſome part 
thereof,” and being taken before 'a juſtice Thall be thereof 
convicted; by confeſſon or bath of one witnefs, or on view 
of the juſtice, be ſhall forfeft a füm not exceeding. 5/ nor 
leſs than 40; half to the informer, and half to che poor; if 
not forthwith paid, to be levied by Giſtreſs, For want „„ 
 ſuſlicienit Gffreſs, the juſtice an commit him to che com- 
mon gaol for aby de noc exceeding three monte, nor 
ls danger 7 4 OE AIG MF-oigt pe 3 Hts 2, 2 
But the aſt and principal Att on "this ſubject, is chat of Killing or at- 74 
the 16 C. 3. e., 30. by which nine preceding acts reſpect- Ping to kill 
: 7 WIN ee 999.748 1 2 1 in any \ 
ing er are in the whole" or part repealed "and ſuch acts, foreſt, chaſe, 
or the reſpectiye clauſes Tepeated, are therefore omitted in park, or incloſed 
this title. By this ſtatute of. 16 G. 3. c. 30. it is enacted, ground. 2 
That if any perſon ſhall courfe'or hunt, or take, in any ſlip,” 1" 
nooſe, toyle, or fnare, or ſhall Kill, wound, deftroy, ſhoot at, t 
or otherwiſe attempt to kill, wound, or deftroy, or thall car- | 
ry any, any red or fallow deer, in any: foreſt, chaſe, purlieu, 
or ancient walk, whether incloſed or not, or in any incloſed 
park, paddock; wood, or other incloſed ground Where deer 
are, have been, or fhall be uſually ihe, ihr the conſent 
of the owner, or without being otherwiſe duly authoriſed; 
or ſhall be aiding, abetting, or afſiſting therein or thereunto; | 
every perſon fo offending, by cburſing, _—— ſhooting v 
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or otherwiſe attempting to kill, wound, or deſtroy, or by 
aiding therein or thereunto, ſhall foffeit for every ſuch of. 
tence 207; and every perfon 10 offending by killing, wounds. 
ing, or deſtroying, or by taking, in ele n 
Mare, or by carrying away, of by aiding therein reſpectivel , 
ſhall for every deer fo wouhded, killed, deſtroyed; taken,"or - 
3 as BEL hos R2 carried 


„ 


— * * ates 2 


1 any deer ſhall 


procure infor- houſe, out-houſe, garden, or other place, or ſhall be proved 
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carried away, forfeit 301; and ſhould the offender be a 
ries of, or intruſted with the cuſtody or care of ſuch deer, 
he ſhall forfeit double. /. 1. 


And if any perſon who ſhall have been convicted of any of 
the aforeſaĩd offences, ſhall offend again; ſuch ſecond of- 


fence, whether it be the ſame as the firſt offence, or any 


other of the aforeſaid offences, ſhall be adjudged felony, and 
the offender, being lawfully convicted upon indictment, ſhall 
be tranſported for ſeven years. 1d. | 


And by the ſame ſtatute, /. 2. If any offender, who has 


been convicted under any of the former as, ſhall again 


commit any of the aforeſaid offences againſt this act, he 


ſhall, on proof of ſuch former conviction, be adjudged to 
have committed a ſecond offence, as if ſuch former convic- 
tion had been made under the proviſions of this act. 

And to facilitate the conviction of perſons for a ſecond 
offence, the juitice before- whom the oftender {hall be con- 
victed for the firſt offence, ſhall tranſmit the conviction to 
the next ſeſſions, to be there filed amongſt the records; and 
ſuch conviction ſo filed, or a copy thereof, certified and ſub- 
ſeribed by the clerk of the peace, ſhall be ſufficient evidence 
to prove the conviction of ſuch firſt offence. /. 3. 


Warrant to And it ſhall be lawful for one juſtice, on complaint, to 
, kcarch tor deer. him made on oath by any credible perſon, that there is reaſon 


to ſuſpect any perſon of having in his poſſeſſion, or in any 
dwelling-houſe out-houſe, yard, garden, or place, any red 
. or fallow deer which ſhall have been unlawfully killed, or 
the head, ſkin, or other part thereof, or any flip, nooſe, 
toyle, ſnare, or other engine, for the unlawful taking of deer, 
by his warrant cauſe ſuch perſon, and ſuch dwelling houſe, 
out-houſe, garden. or place to be ſearched ; and if any ſuch 
ſhall be found, he may cauſe the fame, and ſuch. perſon 
fo having poſſeſſion, or in whoſe dwelling-houſe, out-houſc, 
garden, or other place, the ſame ſhall be Gong to be brought 

| before any juſtice having juriſdiction ; and if ſuch perſon 
| ſhall not produce before fuch juſtice the party of whom he 
received the ſame, or ſatisfy him that he came lawfully by 
ſuch deer, or the head, ſkin, or other part thereof, or had a 
lawful occaſion for ſuch flip, nooſe, toyle, ſnare, or other 


engine, or did not keep the ſame for any unlawful purpoſe, 


he ſhall forfeit a ſum not exceeding 301. nor leſs than 10/. at 
the diſcretion of ſuch juſtice. /. 4. 


be fond onfach And if any red or fallow deer, or the head, ſkin, or other 
ſearch, the juſ- part of ſuch deer, ſhall, on ſearch under fuch warrant, be 


mou perſons to 


mation. to 


tice may ſum- found in the poſſeſſion of any perſon, or in any an 
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come diſhone 


TT 
Game. _ : 
to, have been in the poſſeſſion, houſe, out-houſe, garden, or 
place of any perſon who may be juſtly ſuſpected to have 
ily or unlawfully by the ſame as aforeſaid; and 


ſuch perſon ſo in poſſeſſion, or the owner or occupier of ſuch 


under the proviſions aforeſaid, be liable to conviction: in 
ſuch caſe, for the diſcovery of the party who actually killed 
or ſtole ſuch deer, it ſhall be lawful for any juſtice having 
juriſdiction, as the evidence given and the circumſtances of 
the caſe ſhall require, to ſummon before him every perſon 


_ through whoſe hands ſuch deer, or the head, ſkin, or other 


part thereof, ſhall appear to have paſſed ; and if the perſon 
from whom ſuch deer, or the head, ſkin, or other part there- 
of, ſhall appear to have been firſt received, or who having 
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dwelling houſe, out-houſe, gardens or other place, ſhall not, 


had poſſeſſion thereof, ſhall not give proof to the ſatisfaction 


of ſuch juſtice, that he came lawfully by the ſame, ſuch per- 
ſon Gall on eyery conviction, forfeit a ſum not exceeding 
30/. for leſs than 100. /. 5. | 

If it ſhall appear, on the oath of one witneſs, that any 
perſon has or had, in his poſſeſſion, any red or fallow deer, 
or the ſkin, head, or other part thereof, and ſhall be reaſon- 
ably ſuſpected to have come diſhoneſtly or unlawfully there- 
by; every ſuch perſon, and all others through whoſe: hands 


the {ame ſhall appear to have paſſed under the like ſuſpicion, 
may he proceeded againſt in like manner, and, on conviction, 


ſhall be liable to the ſame penalty as if ſuch deer, or the 
head, ſkin, or other part thereof had been found in the poſ- 
fd. 1 ſuch perſon, on ſearch made by warrant as afore- 
Alſo by the ſame ſtatute, .. 7. If any perſon ſhall ſet, 
lay, or uſe any net, wire, flip, nooſe, toyle, or other engine, 


for the purpoſe of taking or killing deer, within or upon any 


foreſt, chaſe, purlieu, or ancient walk, or in the ring or 
outer fence or bank dividing the ſame from the adjoini 

lands; or in any incloſed park, paddock, wood, or — 
where deer are, have been, or ſhall be uſually kept (ſuch 
perſon not being the owner of ſuch foreſt, chaſe, purlieu, 
ancient walk, park, paddock, wood, or ground, or intruſted 
with the care of the deer within the ſame), and ſhall be con- 


a ſum not exceeding 100. nor leſs. than 5/; and for every 
other offence a ſum not exceeding 20/. nor leſs than 10. 
And if any perſon ſhall wilfully pull down or deſtroy, or 


Perſone ſuppoſ- 


ed to have come 


dimoneſtly by 


ſuch deer, how 
proceeded 


agaiuſt, 


Setting nets, 
wires, or other 
envincs, 


victed of any ſuch offence, he ſhall forfeit for the firſt offence 


Pulling down 


cauſe to be pulled down or deſtroyed, the pale or pales, or Þ*'*5 or other 


walk, park, paddock, wood, or — ground where any red 


bl 


any part of the walls, of any foreſt, chaſe, purlieu, ancient 2 of apy 


reſt, chaſc;&c. 
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Se ring of dogs, 
tons. ſnares, and 
engines. 


Apprehendlin 8 
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or fallow deer ſhall be then kept, without the conſent of the 
owner or perlon chiefly intruſted with the "woo thereof, 
or being otherwiſe duly authorized, he ſhall be ſubject to 


the forfeiture hereby inflicted for the firſt offence of killing 


any deer. /. 8. | ; : 

If any perſon carrying a gun or other fire arms, or any 
ſword, ſtaff, or other oftenſive weapon, ſhall come into any 
foreſt, chaſe, purlieu, or ancient walk, or into any incloſed 
park, paddock, wood, or any other ground where deer are 
uſually kept, whether it be incloſed or not, with an intent 
unlawfully to thoot at, courſe, or hunt, or take in any flip, 
nooſe, toyle, ſnare, or other engine, or to kill, wound, de- 
ſtroy, or take away, any red or fallow deer, it ſhall. be law- 
ful for the ranger or keeper, or perſon intruſted with the 
care of ſuch deer, to ſeize and take from ſuch perſon, in and 
upon ſuch foreſt, chaſe, purlieu, ancient walk, park, pad- 
dock, wood, or other ground, for the ufe of the owner 
thereof reſpectively, all ſuch guns, fire- arms, flips, nooſes, 
toyles, ſnares, or other engines, and all dogs there brought 
for courling deer, in like manner as the gamekeepers of 
manors are impowered by law within their reſpective ma- 
nors, to ſeize and take dogs, nets, or other engines, in 
the cuſtody of perſons not qualified by law to 2 the 
ſame: and if any ſuch perſon ſhall there unlawfully beat 


or wound any ranger or keeper, or his ſervants or aſſiſt - 


ants, in the execution of their office, or ſhall attempt 
to reſcue any perſon in the lawful cuſtody of any ſuch ranger, 


-keeper, ſervant, or aſſiſtant, he ſhall be guilty of felony, and 


being convicted on indictment ſhall be tranſported for ſeven 
years. /. 9. | | 
And on complaint or information on oath of one witneſs 
before one juſtice, of any offence againſt this act; ſuch juſ- 
tice (except in ſuch caſes only where he is ſpecially directed 
previouſly to ſummon the party before him) may by his 
warrant cauſe the party complained of to be apprehended and 
brought before him, at the time and place fpecified in ſuch 
warrant ; and thereupon he may proceed to hear and de- 
termine the matter of ſuch complaint. And, in caſe where 
it is provided by this act, that the party complained of ſhall 
be ſummoned to appear; if the party fo ſummoned ſhall not 
appear, then on proof of the ſervice of fuch ſummons, either 
12 or by leaving the ſame at his dwelling-houſe, 
lodgings, or other uſual place of abode, ſuch juſtice may ap- 
prehend him by warrant, and proceed as if no previous ſum- 
mons had been directed by this act. /. 10. | | 
The pecuniary penalties incurred on this act may be re- 
. covered 


o 


\ 


* 
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covered before one juſtice, on the oat! ne witr | 
confeſſion; half to the king, to be paid for his uſe into the 
hands of ſuch perſon as the juſtice ſhall direct, and half to 
the informer; and on non-payment thereof, with the charges 
incident to the conviction, immediately upon the convic- 
tion, the fame ſhall be levied by warrant of ſuch. juſtice by 
diſtreſs ; and for want of ſufficient diſtreſs, the offender, ex- 
cept where it is otherwiſe provided by this act, ſhall be 
committed to the common gaol for one whole year, unleſs 
the ſaid penalty and charges ſhall be ſooner paid. /. 11. 

And if on convicion he ſhall not immediately pay the 
penalty, the juſtice may order him into cuſtody during ſuch 


time, not exceeding three days, as ſuch juſtice ſhall thin 


proper to allow for return of the warrant of diſtreſs. .. 12. 
Provided that if it ſhall be made appear; to the ſatisfaction 
of ſuch juſtice, by confeſſion of the party or otherwiſe, that 
he has not goods or chattels ſufficient whereon to levy the 
penalty, the juſtice may, without iſſuing a warrant of diſ- 


treſs, commit the party convicted, as if a warrant of diſtreſs 
had been really iſſued, and a nulla bona returned thereon. 


J. 13. 


Provided alſo, that if any perſon committed for a firſt 


offence againſt this act ſhall, before his commitment to 
priſon, procure ſecurity to be given by two ſufficient ſure- 
ties, to the ſatisfaction of ſuch juſtice, for payment of the 
penalty, with the charges incident, within ſix days, incluſive 
of the day of conviction, the juſtice may accept of ſuch ſe- 
curity, and, on payment thereof at the time, may cauſe the 


party and his ſaid fureties to be apprehended by warrant, and 


commit them to the common gaol for ſuch time as the part 
convicted was liable to have been impriſoned if ſuch ſecurity 


had not been given, unleſs the penalty and charges ſhall be 


ſooner paid. /. 14. | 

By the fame ſtatute, /. 15. It ſhall be lawfulsfor any 
keeper or under-keeper, their ſervants or aſſiſtants, to ſeize 
and apprehend on the ſpot any perſon whom they ſhall diſ- 
cover in the fact of hunting, courſing, killing, wounding, 
ſhooting at, taking, deſtroying, or carrying away, any red 
or fallow-deer, from any foreſt, chaſe, purlieu, or accient 
walk, whether it be incloſed or not incloſed, or in any in- 


cloſed park, paddock, wood, or other incloſed ground, or 


attempting ſo to do; or in ſetting or laying any net, wire, 
ſlip, nooſe, toyle, ſnare, or other engine therein, for the 
taking, killing, or deſtroying of deer; and to take ſuch of- 
fender before ſome neighbouring juſtice, to be dealt with ac- 


cording to law, | 
R 4 if 


* = 
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oath of one witneſs or 
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Offender in- 


another. 


Form df con- 
viction. 


Certiorari. 


forming again? fender 3 ſo as he be convicted, ſhall be di charge 


Game. 


If an offender for his firſt offence againſt this act be com- 
mitted for want of ſuſſicient diſtreſs, and ſhall, whilſt in 
gaol, obtain the conſent in writing of the, proſecutor, and 
the owner, ranger, foreſter, keeper, or other perſon. chiefly 
intruſted with care of the deer in the foreſt. or other 
place, for his enlargement, the juſtices, in ſeſſions may 
cauſe him to be brought before them, and by their order may 
direct the, gaoler to ſet him at liberty. /. 16. 

An offender who ſhall make 5 of any other of- 

i of all the 
penalties in this act, by him incurred previous to ſuch diſco- 
very. / 17. | . 

he 8 ſhall be fairly written on parchment or 


paper, in the following form of words, or any other form 
to the like effect: 1 


Be it remembered, that on the 
year A. O. was, upon the complaint of A. I. con- 
victed before of the juſtices of the peace fr 
in purſuance of an att paſſed in the fixteenth year of the reign 
of his majeſiy king George the Third, for Jas the 
caſe ſhall be]. Given under my hand and ſeal, the day and 


year above written. ſ. 18. 


And ſuch conviction ſhall be certified to the next ſeſſions, 
to be there filed amongſt the records. Id. 

No certiorari ſhall be allowed to remove any conviction 
or other proceedings on this act, unleſs the party convicted 
ſhall, before the allowance of ſuch certioruri, become. bound 
to the proſecutor in 1007, with ſufficient ſureties as the juſ- 
tices, before whom the offender was convicted ſhall approve, 
with condition to pay to the proſecutor within thirty days 
after ſuch conviction confirmed, or a procedendo granted, 
his full coſts and damages to. he aſcertained upon his oath ; 
and ſhall alſo become bound to the juſtices, before whom 
the conviction was made, with ſuch ſufkcitat ſureties as the 
Juſtice ſhall approve, in the penalty of Go.. with condition 
to proſecute ſuch writ of certiorar; with effect, and to pay 


day of in the 


to the juſtice the forfeiture to be diſtributed as by this ac 


is directed, or to render to the juſtice ſuch perſon convict- 
ed, within thirty days after the conviction ſhall be confirm- 
ed, ot a procedendo granted; and in default thereof, it ſhall 
be lawful to proceed to levy the penalty as if no certiorari 
had been awarded. /. 19. G 

And after confirmation of the conviction by any of the 
ſuperior courts at //*/iminſ{tr, and delivering to the 1 


Game. 


the rule whereby the conviction has been confirmed, he 
may proceed againſt the * in the ſame manner as if a 
- procedendo had been granted. /. 0b00 
, But by * agans clauſe in the ſaid act, it is enacted, 
'That no conviction ſhall be removed or removable by cer= 
tiorari, or any other writ or proceſs whatſoever, into aui 
of his majeſty's courts of record at Weftminfler 3 any law 
o. ſtatute to the contrary notwithſtanding. '/. 23. 
Theſe contradiftory clauſes cannot be reconciled ; it is 
therefore matter of doubt whether either or which of them 
is in force. It muſt be mere matter of conjecture. 
Any perſon who ſhall think himſelf aggrieved by the de- Appeal. 
termination of the juſtice, and ſhall not have ſought his 
remedy by removing the matter by certiorari, may appeal to 
dhe general or quatter- ſeſſions next after the expiration of 
twenty days from the time of the conviction, giving the pro- 
ſecutor ſix days notice in writing, of his intention of bring- 
ing and proſecuting ſuch appeal, and of the matter thereof; 
and entering into recognizance before a juſtice, with two 
ſufficient ſureties to be approved by the ſaid juſtice, to ap- 
pear and try the appeal at ſuch ſeſſions, and to abide by the 
order or determination of that court, and for payment of 
ſuch coſts. and charges as ſhall be awarded by ſuch court. 
And if the conviction ſhall be there affirmed, the appellant 
{ſhall pay the proſecutor his full coſts, to be afeertained by 
order of the ſaid court. .. 21. | * 
Provided, that if ee who ſhall think himſelf ag- 
rieved as aforeſaid, have paid the penalty, or ſhall be 
n impriſoned, he may appeal againſt ſuch conviction as 
aforeſaid, on entering into recognizance by himſelf only with- 
out ſurety, conditioned as before mentioned; the ſaid pe- 
nalty remaining in the hands of ſuch juſtice, or ſuch perſon 
continuing in priſon in the mean time, and until the merits 
of the appeal ſhall be determined. /. 22. 
Provided alſo, that no conviction ſhall be ſe: aſide by the 
ſaid ſeſſions for want of, form, or for want of ſtating, or 
through the miſ-ſtating of any facts, circumſtances or matter 
what oever, if the facts alledged in the conviction, or on 
which the ſame ſhall be grounded, ſhall be proved to the 
ſatisfaction. of the court; but the appeal ſhall be decided on 
the merits of the.caſe only. /. 24. 3 | 
Proſecutions on this act ſhall be commenced within twelve Js wth 


calendar months from the time of the offence committed. proſecutions ta 
J. 2 5. | CUNUNENCE, 


1 


2. Of 
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menen 
By the 14 & 15 H. 8. c. to. No perſon or perſons of 


| —— What eſtate, degree, or condition they be, from henceforth 


| the ſnow by ball trace, deſtroy, and kill any hare in the ſnow, with any 
14 & 15 H. 8. dog, bitch, bow, or otherwiſe :/ and the juſtices of the peace 
at ſeſſions, and ſtewards of leets, ſhall have full authority 
and power to inquire of ſuch offenders; and after ſuch in- 
quilition found, they ſhall for every hare ſo killed, ceſs upon 
every offender 65. 8. to be forfeited to the king if found by 
the juſtices in their ſeſſions, and to the lord of the leet, 
| if found in the leet. es 
Tracing and And by the 1 Fac. c. 27. it is enacted, That every perſon 


—j»—ͤ 5j „ Ar rr Do 
| 


— wag who trace or courſe any hares in the ſnow, ſhall, on 
c. 7. conviction before two juſtices, by confeſſion, or oath of two 


witneſſes, be committed to gaol for three months, unleſs he 
pay to the churchwardens for the uſe of the poor 20s. for 
every hare, or, after one month after his commitment, be- 
come bound by recognizance with two ſureties in 200. each, 
before two juſtices, not to offend in like manner. /. 2. 
Hare- pipes and And every perſon who ſhall at any time take or deſtroy 
other engines. any hares, with hare - pipes, cords, or any ſuch inſtruments 
or other engines, ſhall forfeit for every hare 20s. in like 
Shooting at or RYE Wh ns nt | | 
Killing Rares. And by the ſame ſtatute, every perſon-who, ſhall ſhoot at, 
N kill, or deſtroy any hare, with any gun or bow, ſhall on con- 
viction before two juſtices, by conſeſſion or oath of two 
witneſſes, be committed to gaol three months, unleſs he pay 
to the churchwardens for the uſe of the poor 208. for every 
hare, or, after one month after his commitment, become 
. | bound by recognizance with two ſureties before two juſtices 
in 20/. each, not to offend again in like mauner. The re- 
1 cognizance to be returned to the next ſeſſions. Id. 
11 Selling bares or Alſo by the ſame ſtatute, ſ. 4. Every perſon who ſhall 
l —_ to {ell {ell, or buy to ſell again, any hare, ſhall-on conviction at 
i the aſſizes or ſeſſions, or before two juſtices out of ſeſſions, 
forſeit for every hare 108; half to the poor, and half to him 
who will ſue. N 
setting ſnare, And by the 22 & 23 C. 2. c. 25. If any perſon ſhall be 
hare· pipes and found or apprehended ſetting or uſing any ſnares, hare - pipes, or 
: — 8. other like engines, and ſhall be thereof convicted, by con- 
feſſion, or oath of one witneſs, before one juſtice, in one 
' month after the offence, he ſhall give the party injured ſuch 
damages, and in ſuch time, as the juſtice ſhall appoint, and 
ſhall pay down preſently to the overſeers, for the uſe of the 
poor, ſuch ſum not exceeding 10s, as the juſtice ſhall ap- 
| | point; 


* 


* 


= TH, _ . 
point; and on his neglecting ſo to do, the juſtice ſhall com- 
mit him to the houſe 5 correction for any time not ex- 
ing. one month. /. 6. wigs 97 12 >. EY 
. 9 Fab — 5. 7 3. If any perſon ſhall- take or 2 
kill any hare. in the night- time, he all, on conviction be- BE In the 
fore one juſtice, on oath. of one witneſs, forfeit 5/. half to 
the informer, and half to the poor, by diſtreſs ; and for want 
of diſtreſs, the offender. ſhall be ſent to the houſe of cor- 
rection for three months for the firſt offence; and for every 
other offence four months. | © $61 36 ON; 
And by the 9 G. c. 22. (frequently mentioned by the Taking bares in 
name of the. Black AR) If any perſon armed or diſguiſed, warrens by the 
ſhall appear in any warren. or place where hares ſhall be Rack AG. 
uſually kept, or at Ba 3 rob any ſuch warren; or ( whe- 
ther armed and diſguiſed or not) ſhall forcibly reſcue any 
| perſon, being lawfully in cuſtody of any officer or other per- 
ſon, for either of the ſaid offences, or ſhall procure any to 
join him in any ſuch unlawful act, he ſhall be guilty: of fe- 
— without benefit of clergy. . 5 1 
| But ſubſequent to all theſe ſtatutes, and the laſt upon this Killing, deſtroy- 
ſubject, is that of 13 G. 3. c. 80. whereby it is enacted, That ing, or raking 
if any perſon ſhall knowingly and wilfully kill, take, or deſtroy, mr ty f 
or uſe any gun, dog, ſnare, net, or other engine, with intent to Sunday or 
kill, take, or deſtroy any hare in the night, that is to ſay, be- Chriltmas-day. | 
tween the hours of ſeven at night and ſix in the morning, from 
October Ia to February 12, and between nine at night and four 
in the morning from February 12 to O ober 123 or, in the 
day time, on a Sunday or Chriſtmas day, he ſhall, on convic- 
tion, on oath of one witneſs before one juſtice, forfeit for 
the firſt offence a ſum not exceeding 20/. nor leſs than 100. 
and for the ſecond offence a ſum not exceeding 301. nor 
leſs than 20/; and the juſtice ſhall cauſe' the conviction to 
be made out in the manner and form following : 


* 


* 


Be it remembered, that on the | day e in the Form of con- 
year of our Lord A. B. is convicted beſore me, N 

one of his majeſty's juſtices of the peace for the-county 
8 [ ſpecifying the offence, and when and where 
committed, and alſo ſpecifying that it was the firſt or ſecond 
.offence againſt this act, as the caſe ſhall be]. Given under 
my hand and ſeal the day and year aforeſaid. 


And the faid juſtice ſhall cauſe ſuch conviction to be Convidion ta 
fairly written on parchment, and returned to the next ſeſ- be filed. 
ſions to be filed by the clerk of the peace, who ſhall, on ap- | 
| e pallication 


252 Gant. 
plication to him made for that purpoſe, deliver copies thereof, 
on payment of one ſhilling for each copy. ' _ 
But if any information ſhall be made upon oath as afore- 
ſaid before a juſtice againſt an offender; and it ſhall appear 
that he has already been convicted of à firſt and ſecond of- 
fence, then the juſtice ſnall commit him to the common 
aol or houſe of correction till the next general quarter- ſeſ- 
ions, unleſs he ſhall have entered into recognizance with two 
ſufficient ſureties to appear at ſuch ſeſſions, then and there 
to be tried by indictment for the ſaid offence; and ſuch juſ- 
1 tice ſhall alſo bind over the informer to proſecute the ſaid 
1 offender by indictment as aforeſaid: and if upon ſuch in- 


| dictment the offender ſhall be convicted, he ſhall forfeit and 
| | pay in court 50; and, on neglecting or refuſing ſo to do, 


i be ſhall be committed to the common gaol or houſe of cor. 
| rection for any time not leſs than fix, nor more than twelve 


1 calendar months, unleſs ſuch penalty ſnlall be ſooner paid; 1 

Ll and ſuch offender ſhall, if the juſtices think proper, be once ub 
| publicly whipped at the expiration of ſuch commitment, in f. 
| the town or place where ſuch gaol or houſe of correction 

= | ſhall be, between the hours of twelve and one in the day. 

_ - mY Provided that no proceedings ſhalt be upon this act, un- 


TH | leſs information on oath be made before a juſtice, within 

i one calendar montti after the offence"eotnimitted. | 

|  .  Fhe faidforfeitures for the firſt, ſeeond, and third offence, = i 
| on. conviction" at the ſeſſions, together with the coſts and 1 
' 


charges on ſuch conviction (to be aſcertained by the juſtice 1 
1 | or ——_ before whom the offender ſhalf be convicted), I 
g ſhall be forthwith paid, half to the informer and half to the | 
ih poor: and if ſuch perſon ſhall refuſe or negle& to pay the 


| ſame, or to give ſecurity for the payment thereof, ſuch juſ- 
f tice or juſtices ſhall by their warrant cauſe the ſame to be 
9 levied by diſtreſs: and the ſaid juſtice or juſtices may order 
= | ſuch offender to be detained in ſafe cuſtody, until return may 
x © Conveniently be had to the warrant of diſtreſs, unleſs the 1 
party ſhall give ſufficient ſecurity, by recognizance or other- 1 
uy LE wiſe to the ſatisfaction of ſuch juſtice or juſtices, for his ap- 
it pearance before the ſaid juſtice or juſtices on the day ap- 
| | pointed for the return of the ſaid warrarit, not oe RN 
|} ſeven days from the taking ſuch ſecurity : and if upon ſuc j 
| | | return ſufficient - diſtreſs cannot be had, the ſaid juſtice or 
= Juſtices ſnall commit the offender to the common gaol or 
nl houſe of correction for three calendar months, unfeſs the 
48 forfeiture ſhall be ſooner paid, or until fuch'offender, think- 
| ing himſelf aggrieved by fuch conviction, ſhall give notice 


if to the informer, that he intends to appeal to the next ſeſſions, 
48 | . ; and 


; Game. 
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and ſhall enter into a recognizance before a juſtice with two 
luckcient ſureties, — — 2 try ſuch appeal, and tu a- 


bide the order, of, and pay ſuch, coſts, as ſhall be.awarded. by 


the juſtices. at ſeſhons :, which: notice ſhall be not Jeſs 
than fourteen days before the trial of the appeal; and the 
juſtices at ſuch, ſeſſions, on proof of ſuch notice and recog- 
nieance, Mall determine the appeal in a ſummary way, and 
award colts to either party as they ſhall judge proper. 
If the offender ſhould dwell in another county, the juſtice 
or juſtices before whom. the information or indictment was 
made, may direct their warrant of apprehenſion and of diſ- 
treſs, to any conſtable where-the offence was committed; to 
be by him carried to a juſtice reſiding near where the of- 
fender dwells, to be ſigned by him on the back of the ſaid 
warrant, upon proof on oath of the hand- writing of the juſ- 
tice who firſt granted the warrant ; Which indorſement ſhall 
be ſufficient authority for the conſtable o the place where 
he dwells, or where his goods and chattels are, or ſor the 


conſtable Who brings the warrant. to. be indorſed, to appre- 


head and bring the offender before the juſtice who firſt 


granted the Wartant, or any other juſtice of that county 


where the offence. was committed or for ſuch conſtable to 


levy, the penalty.by diſtreſs; | and alſo, if no ſufficient. dif 
trels can be had, to convey the offender” before the juſtice 
who firſt, granted tha warrant of diſtreſs, or any other juſtice 
of that county where the offence, was committed,” to be dealt 
with according. ] And the g̃uſtice wko indorſed the 


warrant ſhall, direct the conſtable et ot er perſon making 


the diſtreſs, to deliyer over the money levied to the juſtice 
who eee ; andiEipch-conftable.or other 
perſon ſhall [neglect or refuſe to pay ſuch ſum, or deliver 
over all proceedings upon ſuch diſtreſs or warrant of ap- 
prehenſion, the jaſtice Who firſt granted the warrant, or the 
Juſtice who indorſed it, may commit him to the common gaol 
or houſe of correction for {ix months, or till the money thall 
be paid, and the proceedings delivered over. | 
And no order made, or any proceedings upon this act, 
ſhall be quaſhed fox want of form, or removed by certierari 
2 other ,wr.t into any of the courts of record at Me. 

injler. 75: Hy LEE» , W 
| There is certainly a miſtake reſpecting the third offence 
againſt this act of 13 G. 3. c. 80. The former part of the 
act ſays, if he ſhall not pay in court the. penalty of 501. he 
ſhall be committed to the comman:gaol or houſe of correc- 
tion for not leſs than ſix nor more than twelve months. The 


latter part ſays, the penalty ſhall be levied by diſtreſs; and 
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if ſafictent diſtreſs cannot be had, the Juſtice or juſtices 
ſhall commit the offender to the common gaol or houſe of 
correction for three months, with power of appealing to the 
feſons then next following, on his entering into a recog- 
nizance before a juſtice, with two ſufficient ſureties, con- 
ditioned to try ſuch appeal, &c.— How are theſe things to 
be — rl An act to explain this is devoutly to be 
r | . 
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—— 
. 2 


3. Of Conies. p | 
Trefpaſſers By the 21 Ed. 1. fl. 2. it is enacted, That if any war- 


—— rener ſhall find any treſpaſſers wandering within his liberty, 
be reſiſled by 2x intending” to do damage therein, and who will not yield 
Ed. 1. themſelves after hue and cry made to ſtand unto the peace, 

but do flee or defend themſelves; although the warrener or 


his affiſtant do kill ſuch offenders, they mall not be troubled 


upon the ſame. = | | 

Hunting in 2 And by the 1 H. 7. c. 7. On information made of un- 
warren by night lawful hunting in a warren by night, or with painted faces, 
Abe 711 to any of the king's eounſel, or toa juſtice of the peace, of any 
perſon ſuſpected, he may make a warrant to bring ſuch perſon 
before himſelf, or any other of the ſaid counſel or juſtices; 3 
and if ſuch perſon ſhall conceal the faid hunting, or any of Wn 
his accomplices, it ſhall be felony ; but if he confeſſes, it 4 
ſhall be but treſpaſs, fineable at the ſeſſions. WARE | 
, Alſo by the 3 Jac. 4 13. /. 2. Any perſon who ſhall, in 
deled warren the night- time enter into any grounds ineloſed, and uſed 
for keeping of conies, and hunt, drive out, take or kill any 
conies, ſhall, on conviction at the ſuit of the king or of the 
party, at the aſſizes or ſeſſions, or indictment, bill, on in- 
fot mation, or otherwiſe, be impriſoned three months, and pay 
to the party grieved treble damages and coſts, and find ſure- 
ties for his good abearing for ſeven years, or continue in 
priſon till be does: but this ſhall not extend to any grounds 
to be incloſed and uſed for conies after the making of this 
| „ -  aQ}, without the king's licence. TEE | 
— * wa a By the ſame ſtatute, /. 5. If any perſon not having lands 
certain qualiſi- Or hereditaments of 40l. a year, or not being worth 2000. in 
cation, by the goods, ſhall uſe any gun or bow to kill conies, or keep any 
lame flatute. ferrets or coney-dogs (except he have grounds incloſed for 
keeping of conies, the increaſing of whieh ſhall amount to 
* 405. a year to be let, and except warreners in their warrens); 
1 in ſuch caſe any perſon having 100. a year may ſeize the 

[1 ſame to his own uſe. | . 
1 Killing. at all . And by the a2 & 23. C. 2. c. 25. Any perſon who ſhall 


| times, in p aces . x 
1 inclolcd or noe. at any time enter wrongfully into any warren or fully 


* 
E : ; * % 
9 
, * 
n * 9 
R 


ſ 


luufuly uſed or kept for the breeding or keeping of conies, 


whether incloſed or not, and there chaſe, take, or kill an 


conies, and be thereof con) icted in one month after the of- 


fence, before one juſtice, by conſeſſion, or oath of one wit- 
neſs, ſhall yield to the party grieved treble damages and 


coſts, and be impriſoned three months, and after till he find 


: 


ſureties for his good abearing. /. 4 


H. 8 & 0 M. K. v. Yaites. Phe defendant was con- 


victed of killing conies in a private warren, by inquiſition 


taken before a juſtice of peace, and was fined 205. a rabbit; 


and the court was moved to quaſh the inquiſition, becaule 


the juſtices of the peace have no authority to ſet a fine on a 


man for ſuch offence. For the ſtat, 22 & 23 C. 2. c. 25. 


gives treble coſts and damages; but no fine. And ſtat. 4 & 
5 M. c. 2.3. extends only to game, which eannot be extended 


to rabbits kept in a private warren. And of this opinion was 


the whole court; and therefore the inquiſition was quaſhed. 


. Raym. 151. 


HMH. 9 W. Sutton v. Mocdy. On an action of treſpaſs 
wherefore he broke his cloſe, and hunted, killed, took, and 
carried away an hundred conies, his property, then and there 
found. On not guilty pleaded, a Verdict was given for the 
plaintiff, and intire damages. It was now moved in arreſt- 
of judgment, that conies are wild by nature, and therefore 
there is no property in them in any one; therefore ſince the 
plaintiff has laid property in them, by the word his, it is ill, 
and no pg e ought to have been given for them. But 

ad been for having hunted in his warren, and 


if the action 


. 


killed his, conies there found, it had been good ; for then he 


would he would have a privileged property in them. The 


ſame law for fiſh taken in his fi/bpond. ' Fitzh. N. Br. 17. 


1 Cro. 553: Greenhill v. Child, March 48. Jones 450. 


But generally there is no property in things which are wild 
by nature, and therefore trover does not lie for a hawk, *- - 
without alledging that he was tamed, and in ſuch an action it 
was adjudged againſt the plaintiff, though it was alledged in 
dhe declaration, that he was poſſeſſed of the hawk as of his 
oon proper goods. Dyer 306. b. pl. 66. But not allowed. 
Hol, chiefꝗquſtice: A warren is a privilege, to uſe land for 


ſuch a purpoſe; and a man may have warren in his own 
land, and he may alien the land, and retain the privilege of war- 
ren. But this gives no greater property in the conies to the 


WP - warrener, for the property ariſes to the party from the /e 
Lion; and therefore if a man keeps, conies 7 bes cloſe au 1. 
way) he has a poſſeſſory propertyin them, ſo ong as they abide 
WW there; but if they run into the land of his neighbour, he may kill 
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them, for then his neighbour has the poſſeſſory property. | 


L. Kaym. 250. 


Killingin the By the, 22 & 23 C. 2. 0. 25. , 5. No person ſhall kill 
night © 


ene or take in the night ny conies upon the borders of warrens, 
eee or other grounds Jawfully uſed for the breeding or keeping 
of cones (except the o ner or poſſeſſor of the ground, or 
perſons employed by him); on pain that the 2 on 
conviction iu one month aſter the offence, before one juſtice, 
by confeſſion, or oath of one witneſs, ſhalb give to the par- 
ty injured ſuch damages, and in ſuch time as ſhall be ap- 
pointed by the juſtice, and alſo pay down preſently to the 
overſcers for the uſe of the poor, ſuch ſum, not exceeding, 
105. as the juſtice ſhall appoint; which if he ſhall not do, 
the juſtice ſhall commit him to the houſe of correction for 

any time he ſhall think fit, not exceeding one month. 
Upen the borders of warrens.] But if they are out of 
the warren, no. perſon has any property in them, and a man 
may 2 killing them if they eat up his corn; but no ac- 
2 ies againſt the owner of the warren. 5 Co. 104. Read. 

ame. 
So a perſon who has a right of common may kill them, 
when they are out of the warren, and deſtroy the common; 
but he cannot have an action on the caſe aguinſt the lord; 
for that would be to create a-multiplicity of actions. Cre. 
Tac. 195. Cro. Car. 388. K's 


Conies in their A perſon cannot have an action for another s conies break- 


tural libert7 zn 1 , | 
mer be killed IO his ground; for they are no 


the other's than 

while they remain in the warren or place where he has a 

right to keep them; therefore no violation hereby ariſes to 

the property of one man by the beaſts: of another; but the 

conies, being then in their natural liberty, may be lawfully 
killed by the owner of the ſoil. 2 Bac. Abr. 614. 

One who has But if the lord has a right to put conies upon the com- 

right of c mon, and by an exceſs in the number ſurcharges the com- 

een cannot mon, and by the number of burrows made by the conies th: 

juſtify filling up commoners' cattle is prevented from depaſturing the com- 

Lurrows, how- mon, the tenant may not of his own accord fill up the bur- 

ever numerous. rows, and remove the nuiſance; but an action in ſuch caſe 

is the proper remedy : as in the caſe of Cooper v. Marſa's, 

E. 30 G. 2. By the conrt: The lord is owner of the ſoil, 

and has a free warren, therefore he has a right to put conies 

upon the common: the conies themſelves naturally make 

the burrows ; ſo that they are incident to the right of put- 

ting on the conies. If the lord ſure 


is injured in his right of common; But the queſtion is, 


Whether the common ſhall be intruſted to deſtroy the _ 


# 


harges, the commoner 


- "Fg 
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of the lord, in order to preſerve his own right of common: 
this would be to conſtitute himſelf judge in his own cauſe. 
A coney-burrow is not of its own nature a nuiſance; on 
the contrary, it is eſſential to a free warren; therefore the 
nuiſance depends upon the number of them. T he juſtifica- 
tion is clearly bad. It ĩs founded on a right of claim which 
cannot be maintained. It is admitted that a commoner can- 
not, in this caſe, deſtroy the comes ; conſequently he can- , 
not deſtroy the burrows; for the effect is, deſtroying the co- 
nies. If the lord has exceeded the bounds of his right, the law 
is to determine the quantum of ſuch exceſs ; and to the law 
the commoner muſt reſort for his remedy if he be aggrieved. . 
Burr. Mansf. 252. {Rt 5 
By the 22 & 23 C. 2. c. 25. / 6. Any perſon found or Setting or uſing 
| apprehended ſetting or uſing any ſnares, or other like en- mo by 22 & 
gines for taking of conies, who ſhall be thereof in like man- 1 
ner convicted, ſhall give the party grieved ſuch damages, 
and in ſuch time as the juſtice ſhall appoint, and pay down 
preſently to the overſeers for the uſe of the poor ſuch ſum, 
not exeeeding ICs. as the juſtice ſhall appoint ; and in de- 
fault thereof the juſtice thall commit him to the houſe of 
correction for any time not exceeding one month. 
And by the Black Act (9 G. c. 22.) If any perſon armed pelony without. 
and diſguiſed, ſhall: appear in any warren or place where benefit of clergy 
conies are uſually kept, or unlawfully rob any ſuch warren ; the — 
or (whether armed and diſguiſed or not) ſhall forcibly reſcue 
any perſon, being lawfully in cuſtody of any officer or 
other perſon for ſuch offence, or thall procure any to join 
— therein, he ſhall be guilty of felony without benefit of 
clergy. me f 
And finally, by the 5 G. 3. c. 14. it is enacted, That Killing conies 
whereas there are many thouſand acres of land in this king- by night in a 
dom altogether unfit for cultivation, and yet the ſame are V4 _ 
: : e grounds, by the 
capable of rendering great profit, by the breeding and main- 5 G. 3. 
taining conies, as well to the owners of ſuch lands, as to a 
multitude of induſtrious manufacturers, who gain their live- 
lihood by working up coney-wool; and whereas a great 
part of the {aid land is already uſed as warrens, in the breed- 
ing and maintaining conies ; but becauſe divers diſorderly 
perſons, neglecting their own lawful trades, have betaken 
themſelves to the taking, killing, and ſtealing of conies, in 
the night-time, whereby the owners and occupiers of ſuch 
warrens are greatly — and many ſuch owners and 
occupiers have been- induced to deſtroy ſuch warrens, and 
others have been deterred from ſtocking other lands, to the 
great prejudice- of the manufacturers of this kingdom : and 
Vol. II. 18.) 1 whereas 


, 
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whereas the proviſions already ſubſiſting have by experience 
been found inſufficient for the effectual preſervation of conies 
in war rens: for, remedy thereof, be it farther enacted, that 
if any perſon or perſons ſhall, wilfully and wrongfully, in the 
Night-time, enter into any warren or. grounds lawfully: uſed 
or kept for the breeding or keeping of conies, although the 
ſame be not incloſed, and ſhall then and there wilfully and 
. wrongfully take or kill, in the night-time, any coney or 
conies, againſt the will of the owner or occupier thereof, or 
ſhall be aiding and aſſiſting therein, and ſhall be convicted 
thereof at the aflizes ; every ſuch perſon and perſons ſo of- 
fending, ſhall be tranſported for ſeven years, or ſuffer ſuch 
other leſſer puniſhment by whipping, fine, or, impriſonment, 
as the court, before whom ſuch perſon or perſons:ſhall be 
tried, ſhall in their diſcretion award and direct. /. 6. 
Provided, that conies may be taken, in the day-time, on 
the ſea and river banks in the county of Lincoln, lo far as the 
tide ſhall extend, or upon any land or ground within a 


furlong of the ſaid banks; and the perſon taking them ſhall 


not be obliged to make fatisfaction for damage, unleſs ſuch 
damage ſhall exceed the ſum of 16. Same flat. . 7, B, . 
This proviſion is to prevent miſchiefs which might be occa- 


ſioned by the increaſe of conies on the ſea and river banks in 


ot; 


that fenny, country. | | | 
VI. Winged Game. che 


1. Swans. 
2. Hawks. N 1 

3. Partridges and Pheaſants, 

4. Heath-fowl, Grouſe, and Buſtards. 
F. Wild-ducks, Mila-geeſe, and other Water-fouwl. 

5. Herons. 1 

Pigeons. 
b. Sundry other Fowl. 


I. Swans. 


Qualification By the 22 Ed. 4. c. 6. it is enaQed, That no perſon 
for keeping (other than the king's ſon) not having lands of freehold .to 
* the value of five marks a year, ſhall have any mark or game 

of ſwans, on pain of forfeiting the ſwans; half to the king, 


and half to any perſon (fo qualified) who ſhall ſeize the ſame. 
Swans marked. To take ſwans lawfully marked is felony, though they are 


at large. Dat. c. 156. 
marked. 


re And it is felony to take ſwans unmarked, if they are do- 


meſtical 
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Game. _, 
is, kept in a moat, or in 2 pond near 
a dwelling-houſe. II. | 3 

So it ſeems of ſwans unmarked, while they keep within a 
'; manor” or within his private rivers z or if they eſ- 
cape from thence, and are purſued and taken, and brought 


In again. 4... Hos! | | Mp | 
But if ſwans unmarked ſhall be abroad, and ſhall attain to Swans at large. 
their natural liberty, the property of them is loſt ; and ſo 
long felony cannot be committed by taking them, 77. 

Yet ſuch unmarked and wild ſwans (being abroad) may, 


* 


* 


- 


b y the king's prerogative, be ſeized by the king's officers for 


his uſe. Alſo the king may grant them, and by conſequence 

another may preſcribe to have them, within a certain pre- 

cin& or place. Id. 18 952 | - | 
By the 11 F. 7. c 17. No perſon ſhall take, or cauſe to Taking the eggs 

be taken, on his own ground, or on that of any other perſon, = ſwans, by 17 

the eggs of any ſwan ; on pain (on conviction before the 

juſtices of the peace) of impriſonment for a year and a day, 

and fine at the king's will; half to the king, and half to the 


owner of the ſwans. | 


And by the lateſt ſtatute reſpecting ſwans, (viz. that Taking or ſpoil» | 


ing the eegs of 


of 1 Fac. c. 27.) Every perſon who ſhall take the eggs of any l 2 fan. 


ſwans out of the neſt, or wilfully ſpoil them in the neſt, and . 27, 
ſhall be convicted thereof before two juſtices, by confeſſion, 


| or oath of two witneſſes, ſhall be committed to gaol for three 
months, unleſs he pay to the churchwardens for the,uſe of 


the poor 20s. for every egg; or, after one month of his 
commitment, become bound by recognizance, with two 
ſureties in 20/. each, never to offend again in like manner; 
_ recognizance ſhall be returned to the next ſeſſions, 
52. | 1 
| | 2. Hawks. c * 
By the 34 Ed. 3. c. 22. Every perſon who findeth,,”  _.._.. 
a faulcon, Ow or nee? 92 hawk that is — ntkg a 
loſt, ſhall preſently bring it to the ſheriff, ' who ſhall make loſt. 
oclamation in all the good towns in the county, that he 
ath ſuch an hawk in his cuſtody ; and if he is challenged in 
four months, the owner ſhall have him again, paying the 
coſts : if not challenged in that time the ſheriff ſhall have 
him, making gree to him that took him, if he be a ſimple 
man; but if a gentleman, and of eſtate to have the hawk, 
the ſheriff ſhall redeliver to him the hawk, taking of him 


reaſonable coſts for the time he had him in Ms cuſtody. | 


If any man ſhall ſteal a hawk, and carry it away, not doing gteahne à ha 
the ordinance aforeſaid, it ſhall be done of = as of op rw, Ro” 
„ r 
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WOE on the Hike pain of forfeiting the fame to the king. And 


Lis 
"of 
1 * 


thief that ſtealeth a horſe or other thing, 37 Ed. c. 19; 

that is, - ſhall be guilty of felony, but ſhall have his clergy, 

| 2 I. 98. a | 2 

What hawk+a q By Ks 11 H. 7. c. 13. No man ſhall bear any hawk of ? 9 
e e the brerd of Eny/and, called à nyefle, goſhawk, taſſel, laner, "jth 
21 H. 2. 7 laneret, or faulcon, on pain of forfeiting his hawk to the king. 
And if he bring any of them over ſea, or out of Scotland, he 

ſhall bring a certificate thereof from the officer of the port ; 


the perfon who bringeth any ſuch hawk to the king, ſhall 
have a reaſonable reward of the king, or the hawk tor his 
Diking Greges Done | 
han, 8 And by the fame ſtatute, No manner of perſon, of what 
| condition br degree he be, ſhall take or cauſe to be taken 
on his own or any other perſon's ground, the eggs of any 
faulcon, goſhawk, or laner, out of the neſt; on pain (being 
convicted thereof before the juſtices of the peace) of impri- 
fonment for a year and a day, and fine at the king's will; 
half to the king, and half to the owner of the ground where 
the eggs were taken. Id. | 
Taking or driv- And no man ſhall take any ayre, faulcon, goſhawk, taſſel, 1 
ED from Janer, or laneret, in their warren, wood, or other place; nor TK 
omen . purpoſely drive them out of their coverts accuſtomed to breed * 
in, to cauſe them to go to other coverts to breed; nor ſlay 1% 
them for any hurt done by them, on pain of 10/;. half to him 1% 
that will ſue before the juſtices of the peace, and half to the 19 
king. Il. E 138 
Takmg hawks, By the 5 Eliz. c. 21. If any perſon ſhall unlawfully take 4 
aut of ts any hawks, or their eggs, out of the woods or ground of any 
woods. perſon, and be thereof convicted at the aſſizes or ſeſſions, 
on indictment, bill, or information, at the ſuit of the king or 
of the party, he ſhall be impriſoned three months, and pay 
treble damages ; and, after the expiration of the three months, 
ſhall find ſureties for his good abearing for ſeven years, or 
| remain in priſon till he Goch. TL. - | 
. Faulcenry, or hawking, ſeems now entirely diſuſed, and 
Then gared. has long been declining, if a judgment may be formed from 
the ſtatutes on that ſubject: the laſt of which (except a clauſe 
in 7 Jae. c. Ik. which ſee under Partridge) is that of the 
23 Eliz. c. 10. which enacts, That if any manner of perſon 
ſhall hawk in another man's corn after it is eared, and be- 
fore it is ſhocked, and be thereof convicted at the aſſizes, 
ſeſhons, or leet, he ſhall forfeit 40s. to the owner; and if 
not paid within ten days, he ſhall be impriſoned for a month. 


3 Par- 
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3. Partrudges and Pheaſants. ? 
Partridges and pheaſants ſeem peculiarly under the protec- by is {0 
tion of the laws : the moſt ancient ſtatute in e pheafants in a- 
them, is that of the 11 H. 7. c. 17. whereby it is enactedh ocher mau's 
That no perſbn, of what condition he be, ſhall take or Cauſe ground: 
to be taken, any pheaſants br partridges by nets, ſnarFes or 
other engines, out of his own warren, upon the frechold of 
any other. perſon, without the ſpecial. licence ofthe owner, 
or poſleflioner, of the ſame, on pain of 10/; half to him that 
ſhall ſue, and half to the owner or poſſeſſioner of the ground 
where they ſhall be taken. „ Co iid. ©. 
And by the 23 Elix. c. 10. If any perſon, of what eſtate, 2 * the 
degree, or condition foever, ſhall take, kill or deſtroy any pe 
pheafants or partridges in the night-time, and be thereof con- 
victed at the aſſizes, ſeſſions, or leet, he ſhall forfeit for every 
pheaſant 205. and for every. partridge 105 half to him who 
121 ſue, and half to 3 lord of the manor, unleſs ſuch lord 
ſhall licence or procure the ſaid taking or killing; in which 
caſe ſuch half ſhall go to the poor, to be recovered by an 
one of the churchwardens ; and, if not paid in ten days at- 
ter conviction the, offender ſhall be _ impriſoned for one 
month. And, beſides ſuch forfeiture and imprifbnment, he 
ſhall give bond to ſome juſtice of the peace, with good 
ſureties, not to offend again in like manner for two years. 
Alſo, by the 1 Fac, . 27. Every perſon who ſhall ſhoot at, Taking par- 


tridges and 


kill, O deſtroy an pheaſant en tridge, with any gun or bow pheaſants with 


or ſhall take, kill or deſtroy them with ſetting dogs or nets, dogs, nets or 
or 'with any manner of nets, ſnares, engines, or. inſtru- engines; or their 
ments whatſoever ; or ſhalt take their eggs out of the neſt, ©5885 by 2 Jac. 
8 . $5.04 Aa Sf = 1 . $507 © io wo 
or {poil them in the neſt, ſhall, on 1 before two juſ- * 
44 tices, by confeſſion, or 115 two witneſſes, be committed 
do gaol three months, unleſs he pay upon conviction to the 
. churchwardens for the uſe of the poor, 205. for every phea- 
+1 fant, partridge, or egg; or. after one month after his com- 
mittment, become bound by recognizance with two ſureties, 
before two juſtices, in 20% each, not to offend again in like 
1 manner. The, recognizance to be returned to the next 
1 ſcfhons, /. 2. | WI Fe rage al 
WO And by the fame ſtatute, /. 4. Every perſon who ſhall gang or guy. 
1 ſell or buy to ſell again, any partridge or pheaſant (except ing by 1 Jac. 
ch as are reared. in houſes, or brought — beyond ſea) 
1 1 all, on conviction at the aſſizes or eons, or before two 
i juſtices out of ſeſſions, forfeit for every partridge 105. and 
for every pheaſant 205; half to him who will ſuc, and half to 
= thc poor, - 
4 | | 83 | By 
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3 By the 7 Fac. c. 11. Every perſon who ſhall take, kill, 
with ucts, ſett= Or deſtroy any pheaſant or partridge with ſetting-dogs and 


A pan] or nets, or otherwiſe, with any manner of nets, ſnares, or en- 
* 


7 Jac. 6.1 1. Eines, ſhall on conviction before two juſtices, by confeffion 


or oath of one witneſs, be committed to gaol for three 
months, unlefs he ſhall forthwith pay to the churchwardens 
or overſcers 20s. for every pheaſant or partridge, and alſo 
become bound by recognizance of 200. before one juſtice, 
not to kill or deſtroy any pheaſant or partridge thereafter, 
The recognizance to be filed at the next ſeſſiuns. 
When banking And by the fame ſtatute, . 2. Every perſon who ſhall 
ot them ſhall be \ mA . R 
prohibited. hawk at, deſtroy, or kill, any pheaſant or partridge, with 
any hawk, or dog, by colour of hawking, between the firſt 


ef Jul and the laſt of Auguſt, ſhall, on conviction before _ 
two juſtices, by confeſſion or oath of two witneſſes, in ſix 
months after the offence, | be committed to gaol for one 


month, unleſs he pay upon conviction to the churchwardens 
or overſeers for the uſe of the poor 40s. for every ſuch 
hawking at any pheaſant or 8 and 20s, for eve 
ſuch pheaſant or partridge which he, his hawk, or dog, ſh 
take or kill, vg 

Taking or kill- By the 9 Ann. c. 25. Any perſon who ſhall take or kill 

«Foxy IG any pheaſant or partridge in the night-time, ſhall, on con- 

c. bo 79 9": viction before one juſtice, on oath of one witneſs, forfeit 5/; 
half to the informer, and half to the poor by diſtreſs ; and 


for want of diſtreſs, the offender to be ſent to the houſe of 


correction for three months for the firſt offence, and for 

every other offence four months. _ 1 
Limited time By the 2 G. 3. c. 19. For the better preſervation of the 
—— — game, it is enacted, that no perſon ſhall, upon any pretence 
bited by 2 G. 3. Whatſoever, take, kill, carry, fell, buy, or have in his poſ- 
c. 19. ' fſeffion or uſe, any partridge between Feb. 12, and Sept. 1. 
or any pheaſant 2 Feb. 1, and O#. 1, yearly ; on 
pain of forfeiting, on conviction, by one witneſs, in any of 
the courts of record at W:/tmin/ter, 51. for every ſuch fowl, 
with full coſts, by action of debt, bill, plaint, or information. 
Provided,. that nothing in this a& ſhall extend to any phea- 
fant, which ſhall be « hed in the ſeaſon allowed by this act, 

and kept in any mew or breeding-place. 1 

Killing or de- And laſtly, by the 13 G. 3. c. 80. If any perſon ſhall 
ſtrozing them in knowingly and wilfully kill, take or deſtroy, or ufe any gun, 
ver fon. ar or on dog, fare, net, or other engine, with intent to kill, take, or 
Chriimee day. deſtroy, any pheaſant or partridge in the night; that is, 
| between the hours of ſeven at night and fix in the 
morning ſrom Oz. 12 to Feb. 12, and between nine 
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Game. 


ſhall forfeit for the firſt offence a ſum not exceeding 20/. 
nor leſs than 10/; for the ſecond, not exceeding 30/. nor 
leſs than 201; and for the third and every other ſubſequent 


offence 500. To be levied and recovered as the like penal- 


ties for killng 


maz-day, as above ſet fortn. | 
fl 4+  Heathfow!, Grouſe, and Buſtards. 


10 


By the 1 920 c. 27. f 2. Every perſon who ſhall ſhoot Shootin 


at, kill, or deſtroy, with any gun or bow, any grouſe, heath- 
cock, or 'moor-game," ſhall, on conviction before two juſ- 
tices, by confeſſion, or oath of two witneſſes, be committed 
to gaol for three months, unleſs upon conviction he ſhall 
pay to the churchwardens for the uſe of the poor 205. for 
edch"fowl;- or, after one month after his committment, be- 
come bound by recognizance, with two ſureties in 20/, 
each; before two juſtices, not to offend again in like man- 
ner. The recognizance to be returned to the next ſeſſions. 

And by the 9 Ann. c. 25. Any perſon who ſhall take or 
kill any moor, heath-game, or grouſe, in the night-time, 
ſhall, on conviction before one juftice, on the oath of one 
witneſs; forfeit 51; half to the informer and half to the 


poor, by diſtreſs; and ſor want of diſtreſs, the offender to 


de ſent to the houſe of cortection for three months for the 


* 


firſt offence; and four months for ny other offence. 

By the 13 G. 3. c. 80, it is enacted, That if any-perſon 
ſhall knowingly and "willfully kill, take, or deſtroy, or uſe 
any gun, dog, ſnare, net, or other engine, with intent to 
kill; take, or deſtroy, any 'moor-game or heath-game in 
the night, viz. between the hours of ſeven at night and 
ſix in the morning from O#. 12 to Feb. 12, and between 
nine at night and four in the morning from Feb. 12, to 
Ocr. 12, or in the day-time, on a Sunday or Chriſimas- 
day, he ſhall forfeit for the firſt offence a ſum not ex- 
ceeding 200. nor lefs than 10/; for the ſecond, not exceed- 


ing 3o/. nor leſs than 20/; for the third and every ſubſe- 


quent offence 50/. To be levied and recovered as the like 
penalties for killing any hare in the night or on a Sunday or 


 Chriflmas-day, as above. 


And by the 13 G. 3. c. 55. No perſon ſhall wilfully take, 


ill, deſtroy, ſell,” buy, or have in his poſſeſſion or ule, any 


beath-fowl, commonly called black game, between Dec. 10, 
FO | &* 5 and 


at night and four in the 8 from Fab. 12 to Of. 
12; of, in the ho for re a Sunday or Chr iſi mus-day; he 


heath- 8 47 


any hare in the night, or on Sunday or Chri- 


gat, kill- 
deſtroy- 
by 1 


ing them, 
Jac. c. 27. 


Killing in the 


night, by g Ann. 


* 


Killing &c. in 
the night, or on 
a Sunday or 
Chriſtmas day, 
by 13 G. 3. 


Limitations for 
killing them by 
13 G. 3. 
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and Aug. 20; nor any grouſe, commonly called red game 
between Decem. 10, and Aug. 12; nor any bu/lard, between 
„Har. 1, and Sept. 1, in any year; on pain of forfciting, 


for the firſt offence, any ſum not exceeding 201. nor lets 


than to; and for the ſecond, and ie offeuce, 


not exceeding 300. nor leſs than 20/ 
and half to the poor. /. 1, 2, 4. | 

The fame to be recovered in any of his majeſty's courts 
of record at I te ,, on proſecution within ſix calendar 
months after the offence committed. Or ſuch penalties may 


If to the informer, 


be recovered before one juſtice, information on oath being 


made before him within three calendar months after the of- 
fence committed; and ſuch juſtice may convict the offender 
by confeſſion or oath of one witnels ; and on neglect or re- 
iafal to pay, he ſhall levy the ſame by diſtreſs, with all coſts 
and charges attending the ſame, And the ſaid juſtice may 
order the offender to be detained in ſafe cuſtody, until re- 
turn may conveniently be had to the warrant of diſtreſs, un- 
leſs the faid offender 3 

otherwiſe, to the ſatisfaction of ſuch juſtice, for his appear- 


ance before hin on the day appointed for the return of the 


warrant of diſtreſs, ſuch day not exceeding five days from 
the time of taking ſuch ſecurity: 108 if no ſufficient 
diſtreſs can be had, ſuch juſtice, ſhall. commit the of- 
fender to the common gaol, or houſe of correction, to 
hard labour, for any time not exceeding fix, nor leſs than 
three calendar months, unleſs the forfeiture, and all coſts 
and charges attending the proſecution, _ be ſooner paid, 
5 | | 

Ard the conviction ſhall be drawn up in this or the like 


form: 


Be it remembered, that on the day ß in the 
rear of our Lord A. B. having appeared before me 
one Hit maze/ty*s juſtices of the peace for the county 
of and due proof having been made upon oath by one or 
ore credible witneſs or witneſſes, or u confeſſion of the 
party (as the Caſe 12 be) 7s convicted of | ſpecifying the of- 
fence, and when and where it was ee ; and allo 
ſpecifying, if known, that it is the f, /econd, or any ſubſe- 
quent offence againſt this act, as the caſe ſhall be]. Given 
under my hand and ſeal the day and year aforeſaid. 


And the juſtice ſlall cauſe ſuch conviction to be written 
on parchment, and returned to the next ſehons, there to be 
188 PE | | 5 filed 


all give ſecurity, by recognizance or 


— end 


| Gitine. | | | % 
filed and kept amongſt the records: and the clerk of the 
peace ſhall grant copies thereof, on the payment of 15. for 
eachieepy. 7. , | 


265 


9 


And by the lame ſtatute, /. 10. Any perſon who ſhall * 1 


think himſelf aggrieved, may appeal to any general quarter- 
ſeſſions to be Ride wichin four calendar months after the 


cauſe of complaint ſhall ariſe, giving fourteen days notice in 


writing to the juſtice and to every other perſon againſt 


whom complaint ſhall be made, and, in four days after 
| ſuch notice, entering into recognizauce before a juſtice, 


with one ſufficient ſurety, conditioned to try the appeal at, 
and abide the order of, and pay ſuch cofts as ſhall be award- 
ed by the juſtices at ſuch ſeſhons. And the jultice, naving 
received notice of appeal, ſhall return all praceedirigs ha 

before him, touching the matter of the ſaid appeal, to the 
Juſtices at ſuch ſeſſions. And the ſaid juſtices, upon proof of the 


notice given, and of the entering into ſuch recognizance, ſhall 


determine the appeal in a ſummary way, and award coſts to 
either party. And none of the proceedings ſhall be quaſhed 
for want of form, nor removed by certiorari or other proceſs 
into any of the courts at MHminſter. ſ. 10. 


* 


The better to preſerve the red and black game of grouſe, Burning gig, | 
8 called heath-cocks, or heath- polts, it is enacted ling, hea 


- 


by the4& 5 W. c. 23. That no perſon whatſoever on any 
mountains, hills, heaths, moors, foreſts, chaſes, or other 


waſtes, ſhall preſume to burn, between Feb. 2. and Fune 


twenty-four, yearly, any grig, Ting, heath, furze, goſs, or 
fern, on pain of being committed to the houſe of correction 
for any time not exceeding one month, nor leſs than ten 
days there to be whipped and kept to hard labour. / 11. 

Note. No method of conviction being directed for this 


| offence, the juſtices of the peace ſeem to have no cognizance 
of it; therefore the trial and conviction muſt be at the af- - 


ſizes, or in the coutts at JVeftminſter. 
5. Wild-Ducks, Wild-Geeſs, and other Water- Fowl. - 


furze, &c. when 
prohibited. 


By the 25 H. 8. c. 11. No perſon ſhall, between the laſt Not to be taken 
day of May, and the laſt day of Auguſt yearly, take or cauſe to in the mouking 
be taken any wild-ducks, mallards, widgeons, teals, or n | 


dents ava with nets or other engines, on pain of a year's 
impriſonment, and to forfeit for every fowl fo taken 44; 


half to the king, and half to him who will ſue by action of 
debt. The juſtices of the peace may alſo enquire of, hear, 
and determine the ſame, as in caſes of treſpaſs, /. 2, 3. 


But 


269: Game. 
Exception. ut any gentleman, or other perſon. that may dilpend 40s, 
a 2 2 of Feeboſ. may hunt. and abe ſuch Wie 916 
tbeix ſpaniels only, without uling any net or cer engine, 
except the long bow., 14, /. 4. 

Defrroying their By the lame ſtatute, /. 5. No perſon from. Mary I, to 
egg Jae Zo, ſhall take or deſtroy the e 888⁸ of any mallard, teal, 
or other waterfowl, on pain of a year 8 impriſonment,” nd 
of forteiting for every egg one penny ; half to the king, and 

half I 55 that will ſue, as before ire by this act. 

: An the 1 Fac. c. 27. /. 2. Ever perſon who ſhall 
bad, duck tea ſhoot at, kill, or achioy with any gun or pr” any mallard, 
or wiegeon, dy duck, teal, or widgeon, ſhall on proof by confeſſion, or 
x Jac: . ... gath of two witnelles, before two juſtices, be committed to 

gal for three months, unleſs he pay to the churchwardens 
or the uſe of the poor 20s. for each fowl ; Or, 2 after one 
month after commitment become bound by ecognizance 
with two ſureties, before two juſtices in 40½ each, not to 
offend again in like manner. ne be 
returned to the next ſeſſions. 


Tabing them Alſo by the 9 Ann. c. 23. If a any perſon, patience (he 


with nets be- tween June 1, and OF. 1, yearly, io G. 2. c 
7. waoky by hays, tunnels, or, other nets, drive and take 49 . 
9 Ann, e. 25. duck, teal, widgeon, or any ar wild-fowl commonly re- 
| . puted water fowl, in any place of feſort for wild-fowl.in the 
moultin ſeaſon, and dal be 4854 there of befare one 
| juſtice, by the oath of one witneſs, he ſhall" for every ſuch 
. fowl forfeit 55; half to the informer, and half to the poor of 
the pariſh where'fuch offence ſhall be committed, by diſ- 
een rendering the overplus above the penalty and charges 
of giſtreſs; for want of diſtreſs, the offender to be com- 


4 — - 


mittted to the houſe of correciib n for any t time not exceed- | 


ing one month nor leſs than fourtee g days, to be "Whipped 1 
kept to hard labour, and the hep ©Y be 121 All de- 


+13 IJ. To 


85 frauen the e of che juſtice.” 7. . * 5 


1G 36:9 Ne 1 22 4 
8 . v3. 5 th Herons. - WCL N Wl, un 
No pe rſon ſhall | 


by hawking or 


bag bers craft or engine, att Lt. unleſs it be with hawking or 


long bows ; on pain of Of. 84. to him who ſhall ſue by ac- 
tion of debt: or the ſeſſions may call before them perſons 
ſuſpected. and examine them; and, if found in default, com- 


ſeiture 


* 


with | 


| — i TY: P t. 11. No perſon, without his own 
make herons but So 5 th: GY take, or Cauſe to be taken, by means of 


mit them till they have found ſurety for payment of the for- 


Gante. 2657 
ſeiture to the king; and the juſtices ſhall have the tenth part 
of the forfeiture for their labounu. N 
iff And no perſon. ſhall, without his own ground, take any Taking young - 
TE young herons out of the neſt; Zen 10s. in like man- heran 
Eli, er, for every young heron. | ng. 3 9818 [ane 
1 "By the 2 Th * 1. If any perſon, from March 31 to Peſtroying the 
Fune 30, ſhall take or deſtroy the eggs of any heron, he s“ 
all be impriſoned a year, and forfeit for every egg 84 ; half 

to the king and half to him that will ſue by action of debt, 

or before the juſtices of the peace. ro? hi OE: 
And by the 1 Fac. c. 27, it is enated, That every per- dae ot and 
who ſhall ſhoot at, kill, or deſtroy any heron, with gun or by ITS 
bow, ſhall on conviction. before two juſtices, by confeſſion, OE 
or oath of two witneſſes, be committed to gaol for three 

months, unleſs on conviction he pay to the church wardens 

for the uſe of the poor 205. for each heron, or, after one 
month from his committment, become bound by recogni- 

zance with two ſureties in 20/. each, before two juſtices, 

not to offend again in like manner. The recognizance to J 
be teturned to the next ſeſſionnss | | 


! 


4 i 5 ) 
2 " 1 & * 9 * 1 
4 \ 4 
2:04 FITS i 187 n | 
= TJ N geons. - — F. 4 : „ © 


A freeholder may build a dove- coat on his own ground. Frecholder may | 
Cro. Elix. 548. N Croc Fac: 382. . Ur, hy; HIVES — 
And. a Jord of a manor may build one on his on land, and lerd of a 
parcel of the manor; but a tenant of a manor cannot do it manor. 
without the licence of the lord. 3 Salk. 248, ; 5 

It has been adjudged, that erecting aYove-houſe is not a 
common nuiſance, nor preſentable in the leet. Cro. Fac. 


* l 7 * 
” 
\ 


499, 491. 155 (LO I THY Edie I 83 ,nit.» XS "Be 744 : 8 
Doves, in a dove-houſe, both y and old, go to the Pigeons go to 
1 A te the — © heb. ol wil „ 
By the I fac, c. 27. it is enacted, That every perſon who Shooting at, or 
ſhall ſhoot at, kill, — deſtroy any e or pigeon, killing them by 
1 with any gun or bow; or take, kill, or deſtroy the I. © 7. 
= fame: with ſetting - dogs and nets, or with any manner of : 

of nets, ſnares, engines, or inſtruments whatſoever ;. ſhall, on 

| | conviction before two juſtices, by confeſſion, or cath of two 

= witneſſes, be committed to gaol for three months, unleſs. he 


$ 
ll pay to the churchwardens, for the uſe of the poor, 20s. for 
every pigeon, or, one month after his commitment, become 
bound by recognizace with two ſureties, before two juſtices, 
in 200. each, not to offend again in like manner. The re- 


And 


| 
| cognizance to be returned to the next ſeſſions, ſ. 2. 
# 
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Shoting with 


And 


Ganid. 


by a ſudſequent ſtatute, viz... the 2 C. 4. e. 29. If 


intent to kill, any perſon {hall ſhoot at, with intent to kill, or thall by any 


oC king 


Pigeons, by 2 G. 
3. 


ing. 


ä 
P n 23 


March to 
or night, take or deſtroy any 
- * from ox in any 
kind of the fame 


means whatſoever kill, ot take, with a wilful intent to de- 
ſtroy any houie-dove or pigeon, and ſhall be thereof con- 
victed, by confeſſion or oath of one witneſs, before one juſ- 
tice of the county, city, or place where the offence was 
committed, or the party offending apprehended, he ſhall 
forfeit 205. to the proſecutor ; and if the money ſo forfeited 
ſhall 'not be forthwith paid, ſuch juſtice may commit the o- 
fender to the gaol or houſe of correction, there to be kept 


to hard labour for any time not exceeding three calendar 
months, nor leſs than one, unleſs the forfeiture ſhall be 


ſooner paid. Provided, that nothing in this act contained 
ſhall extend to the owners of dove- coats, with regard to 


their own pigeons. And provided alſo, that perſons con- 


vited by this act, ſhall not be convicted ſor any ſuch of: 
fence under any former or other act: and proſecutions on 
this act ſhall be proſecuted and carried on with effect, with. 
in two calendar months after every ſuch offence ſhall be 
committed; and where any perſon ſuffer impriſonment 
for default of payment of any penalty impoſed under this act, 
ſuch „ 


62 | 
But it the pi come upbn my land, the oer has no 
remedy againſt me if I kill them, though I may be liable to 


the ſtatutes which make it penal to deſtroy them. Cre. 


þ 
W 5 8. Sund y other Fowl * 

ö 1 * 1 : Sraininnn 1011 rn een 
By the 25 H. 8. c. 11. No perſon, from the laſt day of 
laſt day of Fane yearlxyi- ſhall, eicher by day 

eggs of any kind of d- owl, 

neſt or place where they ſhall be laid by any 

on pain of impriſonment for a 


year, and to forfeit for every egg of a b 
ogg of a bittour or ſhovelard 84. and for every egg 
wild- fo ( except crows; ravens, boſcards, and other wild- 
fowl not ufed to be eaten) 14; half to the king, and balf to 
him who will fue by tion of debt. 'The juſtices of the 
peace may alſo determine the ſame, as in caſes of treſpaſs. 


not be liable afterwards to pay ſuch penalty. 


ard 20d, ſor every 
of other 


F 


4 
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T ſcems that, by the common law, the playing at cards, Gaming at the 
1 ice; &c. when praftifed innocently, and as a recreation, common law. 
the better to fit a perſon for buſineſs, is not at all unlawful, 
nor puniſhable as any offence whatſoever, 2 Vent. 175. 
5 Mid. 13. 1 Sell. 100. 2 2 n 
And Mr. Dalton ſays, that playing at cards and dice, and 
the like, are not prohibited by the common law; neither 
are they mala in ſe of their own nature, but oaly* prohibited 
by ſtatute. Dall. c. 46. | FI 
But though gaming, in the manner that has been men- Cheating at 
tioned, may be lawful, yet if a perſon be guilty of cheating, pays by — 
as by playing with falſe cards, dice, &c. he may be indicted 225 
for it at common law, and fined and impriſoned according 
to the circumſtances of the caſe, and the heinouſneſs of the 
offence. 2 Bac. Abr. 620. | Math : 
It has been ſaid that all common gaming-houſes are nui- | 
ſances in the eye of the law, as being great .temptatiqns to 
idleneſs, and apt to draw together numbers of diforderly per- 
ſons. 1 Haw. 198. 4 ni. 3 | 
By the 33 H. 8. c..9. / 11, No perfon ſhall for his gain, Gaming houſes 
lucre, or living, keep any common houſe, alley, or place of prohibited, by 
bowling, quoiting, cloyſh, cayls, half-bowls, tennis, dicing- 33 Ka 
— carding, or any unlawful game, on pain of 40s. a 
lay. / 11, . 
| 1 was however reſolved, upon this clauſe, in the third What is not a 
year of Fac. 1. That if the gueſts in an inn or tavern call for Zaming-houſe, 
a pair of dice or tables, and for their recreation play with under this ach, 
mem; or if any neighbours play at bowls for their recrea- 
tion, or the like, theſe are not within the ſtatute ; for, 
though the games are uſed at an inn, tavern, or other houſe, 
yet if the houſe be not kept for gaming, lucre, or gain, and 
ſuch play is only for recreation, and not for any gain to the 
owner of the houſe, this is not within the ſtatute ;- nor is a 
perſon who plays at ſuch houſe that is not kept far lucre or 
gain, within the penalty of the law. Dalt. c. 46. £ 
1 oy Oe ſaid e 105 33 H. 1 c. 9. 7 — perſon Haunting 
uſing and haunting any of the ſaid houſes, and there playing, Saming-ouſos. 
{hall forfeit 6s. 84 7 ; n is od. FILE : 
And all juſtices of the peace, mayors, fheriffs, and other Jutices, Kc. 
head officers, may enter all ſuch houſes and places, where may enter ſuch 
ſuch games {hall be ſuſpected to be holden ; and the keepers _— os im 
of the ſame, as alſo the perſons there reſorting and playing, — 
* | babes may 
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Gaming. 


may take, arreſt, and impriſon, and keep in priſon, unleſs 
the ſaid kcepers have found ſureties to the king's uſe, to be 
dound by recognizance or otherwiſe, no longer to uſe, keep, 
or occupy any ſuch houſe, * 5 game, alley, or place; and 
alſo that the perſons there ſo found, be, in * caſe, bound 


270 


exerciſe from thenceforth, in, at, or to any of the ſaid places, 
or at any of the ſaid games. Id. .. 14. 1 
And the mayors, ſheriffs, bailiffs, conſtables, and other 


Ofkecers to 
head officers in every city, borough, or town, ſhall make due 


fearch ſuch 


; outres weckl 
— — ” ſearch my or monthly at fartheſt in all places where any 
ſuch houſes ſhall be ſuſpected to be kept; and if they ſhal Y 
not make ſuch ſearch once a month, if the caſe ſo require, 
every ſuch perſon offending ſhall forfeit 40s. for each month, 1 
Juſtices, &c. Id. /. 1. 5 FEM [ISS | 9 
may commit oſ- All juſtices of the peace, mayors, bailiffs, ſheriffs, and other 
ſenders againſt head officers, and every of them, finding or knowing any W 
this a, perſon — unlawful games, contrary to this act, may com- 
g mit every ſuch offender to ward, there to remain without 
bail or mainprize, till he be bound by obligation to the king's 
uſe, in ſuch ſum-as the ſaid juſtices, or other ſuch officers 3M 
ſhall think reaſonable, that they ſhall not from thenceforth Kt 
uſe ſuch unlawful games. Id. /. 16. 1 
Jeſtice may Alfo by the 2 G. 2. c. 28. it is enacted, That where it ſhall 
| — be proved on the oath of two witneſſes before any juſtice, | ' 
and where he ſhall find upon his own view, that any perſon 
has uſed any unlawful game contrary to the ſaid ſtatute, ſuch i 
juſtice have power to commit him to priſon without 
bail, unleſs and until he ſhall enter into recognizance, with 
ſureties or without, at the diſcretion of ſuch juſtice, that hz 
i ſhall not from thenceforth uſe ſuch unlawful game. {. 9. 
Artificersxand And no artificer, handicraftſman, huſbandman, apprentice, 


are? "7 labourer, ſervant at huſbandry, journeyman, or ſervant of ar- 
145. tificers, mariners, fiſhermen, watermen, or any ſerving man, 
ſhall play at the tables, tennis, dice, cards, bowls, claſh, 
quoiting, logating, or any other unlawful game, out of 
Chriſtmas, on pain of 20s ; and in Chri/tmas to play at ſuch 
mes only in their maſters* houſes, or in their maſters” pre- 
ence ; and no perſon ſhall at any time play at bowls in open 
ces out of his garden or orchard, on pain of 65. 84. Id. 
But by the ſame ſtatute, /. 22. Any maſter may licence 
his ſervant to play at cards, dice, or tables, with himſelf, or 
with any other gentleman openly in his houſe, or in his 
lence. | 1 5 
And any nobleman, or other perſon having 100/. a year, 


by themſelves, or with ſureties, no more to play, 'haunt, or 


may licence his ſervants or family to play within the — 
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Gaming. | 
of his houſe, garden, or orchard, at cards, dice, tables, bowls, | 
or tennis, as well among themſelves as others repairing to 

the ſame houſe. Id. 3. 


Where any of the forfeitures by this act ſhall be found Diſpoſal of 


ſorfeitures un- 


within the precincts of any leet, the lord {hall have half, and er 


the other half ſhall; be to him who ſhall ſue in any of the 
king!s.courts ; and elſewhete they ſhall be half to the king, 
and half to him who ſhall ſue in like manner. /. 18. 


But by the 31 Eliz. c. 5. /. 7. All ſuits to be purſued upon How ſui:s for 
any ſtatute (meaning any ſtatute then in force) for uſing an 
unlawful game; ſhall be ſued and proſecuted, or otherwile he proecuted. 


heard and determined in the general 3 or aſ- 
ſizes of the county where the offence ſhall be committed, or 
in the leet within which it ſhall happen, and not in anywiſe 
out of the county. | . ee by 

And by the 18 G. 2. c. 34. No privilege of parliament 


or place ſor playing at any prohibited game. /. 7. , 
"By the — 7. any — hal beam fraud, 
u nlawful device, or other ill practice, in playing at ca 
dice, tables, tennis, bowls, ſkittles, fhuffleboard, or by 
cock-fightings, horſe- races, dog- matches. foot- races, or other 
paſtimes, game or games whatſoever, or by bearing a ſhare or 
part in the ſtakes, or by betting on the ſides of ſuch as ſhall 
play, act, ride, or run as aforeſaid, win or obtain to himſelf 
any ſum of money or other valuable things, he ſhall forfeit 
treble the value; half to the king, and half to the party grieved, 
or who ſhall loſe the money or thing ſo won or obtained, 
(provided he ſhall ſue in ſix months) otherwiſe to any perſon 
who ſhall ſue in one year next after the ſaid ſix months, by 
action of debt, bill, plaint, or information, in anyof the courts 
of record at Meſtminſter, with treble coſts. ſ. 242. 
And by the 9 Ann. c. 14. it is enacted, That if any per- 
ſon do ,or- ſhall, by any fraud or ſhiſt, coſenage, circum- 
vention, deceit, or unlawful device, or ill practice whatſo- 
ever, in playing at or with cards, dice, or any the games 
aforeſaid, or in or by bearing a ſhare or part in the ſtakes; 
wagers, or adventures, or in or by betting on the ſides or 
hands of ſuch as do or ſhall play as aforeſaid, win, obtain, 
or acquire to him or themſelves, or to any other or others, 


any ſum or ſums of money, or other valuable thing or things 


whatſoever, or ſhall at any one time or ſitting win of any 
one or . 2 by perſons whatſoever, above the ſum f 
ten pounds; that then every perſon or perſons ſo winning 
by ſuch ill practice az atorelaid, or winning at any n 


unlawful 
gaming ſhall 


Privilege of 
_ } DF g arliament not 
ſhall be allowed to any perſon againſt whom a proſecution Iowed. 


| ſhall be commenced for keeping any common gaming-houſe 


cheating, by 16 
C. 2. 


I ofing 10l. or 
upwards at a 
time by 9 Ann - 


Gaming. 

or ſitting above the ſaid ſum or value of ten pounds; and 
being convicted of any of the ſaid offences, upon an indict- 
ment or information to be exhibited againſt him or them 
for that purpoſe, ſhall forſeit five times the value of the ſum 
or ſums of money, or other thing ſo won as aforeſaid; and 
in caſe of ſuch ill practice as aforeſaid, ſhall be deemed in- 
famous, and ſuffer ſuch corporal puniſhment as in caſe of 
wilful perjury ; and ſuch penalty to be recovered by ſuch 
perſon or perſons as ſhall ſue for the ſame by ſuch action as 
aforeſaid. /. 5. . | 

M. 10G. Anonymous. On a motion for an information 
againſt the defendant on an affidavit of the proſecutor, who 
made oath that he had loſt 15/. or thereabouts, to the de- 
fendant at one {fitting ; the words of ſtat. 9 Ann. c. 14. 


being, any per ſen winning at one time above the value of 10ʃ. 
aud being convicted thireof on an information, or indidt ment, 


all 1 oy five times the valuc, Sc. The counſel on the 


other ſide objected, that the 1 had already indicted 
the defendant for the ſame offence, and that the grand jury 
had found the bill, which was true; but the defendant was 
not tried on it, becauſe it was quaſhed for inſufficiency. 
However, the court would not grant the proſecutor leave to 
file an information, for that the grand jury had already found 


a bill; and though the inditment was quaſhed, they might 


find another bill for the ſame offence, therefore there was no 
reaſon for this court to interpoſe. 8 Rep. 187. 

'T.g G. 2. The XK. v. Luckup. The defendant was 
convicted on an information on this act, which ſays he ſhall 
forfeit ive times the value, to be recovered by a common 
informer, on conviction. The court was moved, that a 
fine ſhould be ſet on the defendant if he refuſed to /pea: 
with the proſecutor. 
can give is, that he is convicted; and a new action muſt be 
brought on that judgment for the forfeiture, which was thought 
ſufficient to deter offenders. In the caſe of recuſancy there is 
no other judgment. Lutw. 159, 162. 5 Med. 431. Cre. 


Car. 504. Co. Ent. 362. Therefore the defendant was 


diſcharged withbut any fine or coſts. Str. 1048. 

By the 9 Ann. c. 14. / 2. Any perſon who ſhall at any 
time or /itting, by playing at cards, dice, tables, or other game 
or games whatſcever, or by betting on the ſides of ſuch as 
do play, loſe to any one or more perſons ſo playing or bet- 
ting in the whole, the ſum or value of 10/. and ſhall pay or 
deliver the ſame, or any part thereof, the perſon ſo loſing and 
paying, or delivering the ſame, ſhall be at liberty within 


three months then next, to ſue for and recover the ſame, with 


coſts 


By the court: All the judgment we 
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Gaming 


coſts in any court of record: and if he ſhall not ſue in three 


months, it ſhall be lawful forany perſon to ſue for and re- 
cover the ſame, and treble value, with coſts; half to the 


perſon who will ſue for the ſame, and half to the poor of 
the pariſh Where the offence ſhall be committed. 


And every pe 


7.3 


rſon who ſhall be ſo liable to be ſued for the The winner to 


ſame, ſhall be obliged to anſwer on oath ſuch bill as ſhall be diſcover on oath. 


preferred againft him, for diſcovering the ſum of money or 
other thing ſo won. 9 Ann. c. 14+ {+ 3. 18 G. 2. c. 34. 
5 — any time or filing. ] In the caſe of Bones and Booth, 
M. 19 G. 3. On a motion for a new trial, baron Perryn re- 
ported from the Bri/tol aſſizes, that che. action was brought 
to recover back fourteen guineas won by gaming, upon the 
ſtatute of 9 Ann. c. 14. The partics played at a coffee- 
houſe at Friſtol at all-fours, for two guineas a game, from 
Monday evening to Tueſday evening, without any inter- 
ruption, except for an hour or two at dinner, but they 
never parted company. On the trial it was inſiſted, that 
this was not won at any one fitting, ſo as to fall within the 
ſtatute, -becauſe the dinner had intervened. The judge 
thought otherwiſe ; but the jury found a verdict for the de- 


fendant. Gould, juſtice, (in the abſence of De Grey chief- 


juſtice) was clearly for granting a new trial, the verdict be- 
ing manifeſtly contrary to evidence. The ſtatute, with re- 
(pet to the party loſing, is remedial, not penal. He is 


to recover his money, ànd to that end the third ſection 
of the ſtatute of 9 Ann. allows a bill in equity for a 


diſcovery, which plainly ſhews, that it was not conſidered 


as a penal ſtatute. Had this been a proceeding on that 


branch of the ſtatute,, which inflicts pillory or other corporal 


puniſhment, it had been otherwiſe. Blachſtone, juſtice, of 


the ſame opinion. The ſtatute makes the winning of 10/. 


at one time, or ſitting, a nullity, and therefore gives the loſer 


an action to recover what ſtill properly continues to be his 
own money. Lo loſe 100. at one time, is to loſe it by a 
Jingle ſtake or bet; to loſe that ſum at one /itting, is to loſe 
it in a courſe. of play where the company never part, though 
the perſon may not be aCtially gaming the whole time. 
Nares, juſtice, of the ſame opinion; and the rule vas made 
abſolute for a new trial. ,;Blackflone's Rep. 1226. 

In the caſe of Edgebury v. Roſidale, it was ſtated to have 


been upon articles of agreement concerning a horfe-niatch, 


that the defendant agreed to tun ſour heats, on ſeveral days, 


tor gol. each heat, and this was held byJaed, Hale to be but 


Vol. II. (18.) 15 


o, 


Gaming. 
l one agreement, though to be run at ſeveral times. 5 Mod. 
52. TN OY | 
n Or other game er games.] In the cafe of Goodburn and 
and Mu, ley, M. 15 G. 2. it was determined, that hor /c- 
races are within theſe general words. Str. 115. And in 
that of B'axton and P/, E.b G. 3. 2 Will. 309. 

A frot-race is alſo within the ſtatute, and if a perſon runs 
againft time it is a foot-race. 2'/Yl/. Lynall and Long- 
bothom, M. 30 G. 2. | | 

E. 10 G. 3. Clayton and er On an action ſor 
five guineas won by betting at a horſe-race, it appeared tha: 
the bet was ten guineas by the plaintiff to five guineas by 
the defnedant. The plaintiff won, and obtained a verdict. 
It was moved in arreſt of judment, that there was no mu- 
tuality in the wager, for by the ſtatute the defendant could 
not have recovered the ten guineas, therefore the plaintiff ſhall 
not now recover. The whole court was of that opinion, 
and judgment was arreſted. Black. Rep. 706. 

' The plaintiff brought his action for 200/. as the loſer 
of ſo much by gaming; and the queſtion was upon q Ann. 
c. 14. which gives an action of debt at any time within 
three months againſt the winner, whether the defendant 
could be held to ſpecial bail; the defendant's counſel com- 
: paring it to the caſe of actions upon penal ſtatutes, where no 
bail is ever required. But the court held, there ought to 
be ſpecial bail in this caſe, which is at the ſuit of the party Wl 
grieved, and wherein the ſaid defendant is a debtor to the 
plaintiff, and the clauſe is to be conſidered as remedial ; and 
therefore, upon conſideration and talking with the other 

judges, ſpecial bail was ordered. Str. 1079. 8 
Winning more By the ſaid ſtatute of ꝙ un. c. 14. /. 5. If any perfon 
than 101 by 9 ſhall at any one time or /tting win of any one or more perſon 
; or perfons above the ſum or value of 10/. heſhall upon con- 
viction, on indictment or information, forfeit five times the 

value of the ſum of money or other things fo won, to be re- 

ES covered by ſuch * as ſhall ſue for the 1 : 
inning or And by the 18 C. 2. c. 34. it is enacted, That if an 
— ang moe than p erſon hall win at play; or by betting, at any one time, — 
1ol. at a time, | P | DY , OD Y 

or 20l. in 24 fum or value of 10/. or within the ſpace of twenty-four 
hours, indit- hours the ſum or value of 20/. he ſhall be liable to be in- 
able by 18 C. 2 gicted for ſuch offence in fix months, either in the King's 
Bench or at the aſſizes; and, being convicted, ſhall be fincd 
five times the value of the ſum won or Joſt, which (after 
. ſuch charges as the court ſhall judge reaſonable, allowed 
| thereout to the proſecutor and evidence) thall go to the 
poor. /. 8. 
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And if one offender ſhall diſcover another, ſo that he be offender diſco- 
Wc dr diſcoverer ſhall be diſcharged from all penal- vcring another, 
ties on account of ſuch offence, if not before convicted 
thercof, and {hall be admitted as an evidence to prove the a 


n in this act ſhall repeal the aforeſaid act of 9 


[Tis Id. . . 8 ' | 8 
45 the 165. 2. c. 7. If any perſon ſhall play at cards, 2 — 
dice, tables, tennis, bowls, ſkittles, ſhuMeboard, or any other Ns 


aſtime, game or games whatſoever (other than with and for paying ready 
5 en or mal bet on the ſides of ſuch as ſhall play, money. 
or ſhall loſe any ſum or other thing excceding oO. at any 
one time or meeting, upon ticket, or credit, or otherwiſe, 
and ſhall not pay down the ſame when he ſhall ſo loſe it, he 
ſhall not in fich caſe be bound to make it good, but the 
contract or contracts for the ſame, and for every part thereof, 
and all aſſurances and ſecurities for the ſame ſhall be void 
and of none effect; and the winner ſhall forfeit treble value „5 
ol all ſuch ſums or other things as he ſhall ſo win above 100/1;' 
half to the king, and half to him who ſhall ſue, within one. 
year, in any of the courts of record at //etmin/ter, with 
treble coſts. /. 3. M FR | 
And by ꝙ An. c. 14. it is enacted, That all notes, bills, Securities for 
bonds, judgments, mortgages, or other ſecurities or con- r ee 
veyances whatſoever, where the whole or any part of the , 7? 
conſideration of ſuch ſecurities and conveyances ſhall be for 
money or any other valuable thing won by gaming, or play- 
ing at cards, dice, tables, tennis, bowls, or other game or 
games whatſoever; or by betting on the ſides of ſuch as do 
game at any of the games aſoręſaid; or for the reimburſing 
or repaying of any money knowingly lent or advanced at 
the time and place of ſuch play, to any perſon or perſons ſo 
gaming or betting as aforeſaid, or that ſhall (during ſuch 
play) ſo play or bet, ſhall be utterly void, fruſtrate, and of 
none effect. And where ſuch ſecurities ſhall be of lands, z 
tenements, or hereditaments, or ſuch as incumber and affect 
the ſame ; they ſhall enure and be to the ſole uſe and bene- 
fit of, and devolve upon ſuch perſon as ſhould or might have 
ſuch lands, in cafe the ſaid grantor, or perſon ſo incumbring 
the ſame had been dead: and all grants or conveyances to 1 
hinder them from devolving on ſuch perſon ſhall be deemed 
fraudulent and void. /. 1. 43 
Notes, bills, bonds, judgments, mortgages, and other ſe- 
eurities.] MH. G. Coleborne v. Stockdale, In an action 
of debt on a bond, &c. the deferidant pleaded, that the ſaid 
bond was given for money won at play; the plaintiff replied, 4 
n 1 it 


Gaming. 
it was not given ſor money won at play; and on demurrer 
to this replication, it was inſiſted for the defendant that it 
was ill, becauſe the plaintiff did not ſet forth, that the money, 
or any part thereof, was not won at play; for by ſtat. 9 
Ann. it is enacted, “ That all ſecurities, where the whole or 
any part of the conſideration is for money won at. play, ſhall 
be void ;”” fo that it is not ſwfhcient for the plaintiff to al- 
ledge, that the money for which the bond was given, was 
not won at play; but he muſt likewiſe add, nor any part 
thereof ; for it any part is for gaming-money, the entire ſpe- 
cialty is avoided by the ſtatute. On the other fide it was ar- 
guec, that where the plaintiff has any manner of right, he 
may alledge it to ſupport his action, and where the defendant 
pleads but one fact, there can be but one reply. The court 
was of opinion, that the replication was too large and un- 
certain; therefore gave judgment for the defendant. 8 
Mod. 58. 

2 botrew=2 H. 19 C. 2. Barjeau and I a!mſley. The plaintiff and de- 
<< 12 up fendant gamed together at toſſing up for five guineas a time; 
and the plaintiff having won all the defendant's ready money, 
lent him ten guineas at a time, and won it, till the defendant 
had borrowed a hundred and twenty guineas. In an ation Mt 
for money lent, it-was inſiſted for the defendant, that by the 
ſtatute 9 An. c. 14. the plaintiff could not maintain an % 
action; for by that act, “ All notes, bills, bonds, judgments, 
mortgages, or other ſecurities or conveyances, given, grant- 
ed, drawn, entered into, or executed, for money knowingly Ml 
lent and advanced to game with, are made voĩd;“ and the 
borrowing on an agreement to pay, is a ſecurity. But the 
chief- juſtice held this was not a caſe within the act, for 
there is not the word contraffed as in the ſtatute of 
uſury: and the word ſecurities as it ſtands in this act, 
muſt mean laſting liens upon the eſtate. The parliament 
might think there would be no great harm in a parol con- 
tract, where the credit was not like to run very high, and 
therefore confined the act to written ſecurities; wherefore 

the plaintiff obtained a verdict for 126. Str. 1249. 
7 14 C. 2. Boyer v. Pampton. On a caſe ſtated at ni/ 
prius in an action brought by the plaintiff as indorſee of ſe- 
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veral promiſſory notes, it appeared that the notes were given | J 
by the defendant to one J. C. for money by him knowingly Wl 
advanced to the defendant to game with at dice, and that C. 1 
indorſed them to the plaintiff, for a full and valuuble conſi- Wl 
deration, and that the plaintiff was not privy to, or had ary Wl 
notice that any part of the money for which the notes were 
given, had been lent for the purpoſe of gaming. On this 2 
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queſtion aroſe on ſtat. ꝙ Ann, c. 14. /. 1. e That 
all notes, where the whole or any part of the conſideration is 
money knowingly lent for gaming, ſhall be void'to all in- 
intents and purpoſes whatſoever,” whether the plaintiff could 


maintain the action againſt the defendant. And after two 


arguments, the court were of opinion he could not; for it 
is making it of ſome uſe to the lender, if he can pay his own 
debts with it; and it will be a means to evade the act, it 
being ſo very difficult to prove notice on an indorſee. And 
though it will be ſometimes inconvenient to an innocent 
man, yet that will not be a balance to thoſe on the other 


ſide. And the plaintiff is not without remedy, for he may 


ſue C. on his indorſement. Str. 1155. 
The following is a ſingular caſe in the annals of gaming, 
Furl of March and Pigot. The cauſe was on 
4 contract made at Newmarket, A wager was propoſed 
between young Mr. Piget the defendant, and young Mr. 
Codrington, to run their fathers (the phraſe of the place) 
each againſt the other. Sir Milliam Codrington, the father of 
Mr. rie was then a little turned of fifty, and Mr, 


Pigot's father was more than ſeventy. Lord Oory com- | 
puted the chances, in the proportion of 500 to 1600 guineas, 


according to the ages of their reſpective fathers. Mr. Cod 
rington appel of the calculation, in conſequence of 
which lord March agreed to ſtand in Mr. Codrington's place; 
and reciprocal notes were accordingly given between the 
earl and Mr. Pigot. At the time of this tranſaction, Mr. 


Pi got's father was dead, unknown and unſuſpected by any of 
the parties. He died in SHropſbire, 150 miles from London, 


at two o'clock in the morning of the {ame day on which this 
bet was made at Newmarket after dinner. On the trial, the 
jury gave averdict for the plaintiff, with 5257. damages. It 
was moved for a new trial. The object was, that the con- 


tract was void, as being without ay conſideration; there 
8 


being no poſſibility of the defendant's. winning, (his father 


being then actually dead), and therefore he ought not to loſe : 


It was a contract in futuro, manifeſtly made upon a ſuppoſi- 
tion of a then future contingency. By lord Mansfeld: The 
queſtion is, What the parties 4 meant? the material con- 
tingency was, Which of theſe two young heirs ſhould firſt 
come to his father's eſtate? It was not known that the 


father of either of them was then dead. Their lives, their 
- healths, were neither warranted nor excepted. It was equal 


to both of them, whether ane of thcir fathers ſhould be then 
ſick or dead. All the circumſtances ſhew, that if it had then 
been thought of, it would not have made any difference in 
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Gaming. 
the bet; and there was no reaſon to preſume that they would 
have excepted it. The intention was, that he who firſt 
came to his eſtate ſhould pay this ſum of money to the other 
who ſtood in need of it. And the court unanimouſly dif. 
charged the rule for a new trial, Burr. Aansf. 2802. 

By the 25 C. 2. c. 36. Whereas the multitude of places 
of entertaiment for the lower ſort of people is a great cauſe 
of thefts and robberies, as they are thereby tempted to ſpend 
their ſmall ſubſtance in riotous pleaſures, and in conſequence 
are, put on unlawful methods of ſupplying their wants, and 
renewing their pleaſures : in order therefore to prevent the 
ſaid temptation to thefts and robberies, and to correct as far 
as may be the habit of idleneſs, which is become too genera] 
over the whole kingdom; it is hereby enacted, That any 
houſe, room, garden, or other place, kept for public dan- 
cing, muſic, or other entertainment of the like kind in Lon- 
don, or within 20 miles thereof, without licence, as hereafter 
following(exceptthe theatres of Drur y-L ane, Covent-Garden, 
the Haymarket, and other entertainments exerciſed by letters- 
patents or licence of the crown, or of the lord chamberlain) 
ſhall be deemed a diſorderly houſe or place, and the keeper 
thereof ſhall forfeit 100/. with full coſts, to him who ſhall 
ſue (in fix months) in any of the courts, at He/tmin/ter. 
And the perſon who ſhall appear to act as maſter, or as hav- 
ing the management of ſuch diſorderly houſe, ſhall be deemed 
a keeper thereof. | 

Which faid licence ſhall be granted at the laſt preceding 
Michaelmas quarter- ſeſſions, and ſhall be ſigned and ſealed 
by four juſtices in open. court, and afterwards be publicly 
read by the clerk of the peace, together with the names of 
the juſtices ſubſcribing the ſame ; and no licence ſhall be 
granted at any adjourned ſeſſions; nor ſhall any fee or re- 
ward be taken for any ſuch licence. And there ſhall be in- 
ſerted in ſuch licence, and made conditions thereof, that the 
words following ſhall be affixed in large capital letters over 
the door or entrance of any ſuch licenſed houſe or place, v:2. 
Licenſed purſuant to att of parliament of the twenty-fifth of 
ting George the Sccond ; and that ſuch houſe, room, garden, 
or place, ſhall not be opened before five in the afternoon. 
And in cafe of a breach of either of the ſaid conditions, the 
licence ſhall be forfeited, and revoked by the juſtices at the 
next ſeſſions, and ſhall not be renewed. 

And in order to encourage proſecutions againſt perſons 
keeping baw@y.-houſes, gaming-houſes, or other diſorderly 
houſes, the conſtable, on notice given him in witing by any 
two inhabitauts of the pariſh paying ſcot and lot, of any ot 

| n 


8 | \ 
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ſon keeping ſuch houſe, ſhall forthwith go with them to a 
juſtice of the peace ; and ſhall (on their making oath that 
they believe the contents of ſuch notice to be true, and en- 
tering into a recognizance of 20/. each to produce evidence 
of the offence,) enter into a recognizance of 30/. to proſe . 
cute with effect ſuch perſon at the next ſeſſions or aſſizes, as 
to the juſtices ſhall ſeem meet: and on the conſtable en- 
tering into ſuch recognizance, the juſtice ſhall iſſue his War- 
rant for bringing the accuſed perſons before him, and ſhall 
bind them over to appear at the faid ſeſſions or aſſizes; and 
ſhall alſo, if he thinks fit, demand and take ſurety for their 
good behaviour in the mean time. | , 

And ſhould the conſtable neglect or refuſe, upon ſuch no- 
tice, to go before a juſtice, or to enter into recognizance, or 
be wilfully negligent in carrying on the proſecution, he ſhall 
forfeit 20/. to each of the ſaid inhabitants. | 

And on trial, any perſon may give evidence againſt the 
defendant, notwithſtanding his being a pariſhioner, oc hav-. 
ing entered into ſuch recognizance. AR 

And the conſtable ſhall be allowed all the reaſonable ex- 
bo nces of the proſecution, to be aſcertained by two juſtices ; 
TI and ſhall be paid the fame by the overſeers of the poor: and 

if ſuch perſon be convicted, the overſeers ſhall alfo forthwith 

pay 10. to each of ſuch inhabitants, on pain of forfeiting 
WE double to the faid perſons. | | 
wy And no indictment of ſuch offence ſhall be removed by 
_ certiorari, | | | 
wa 3 And by the 30 5.2 c. 24. If any perſon who {hall be li- Gaming in pub- 
c tenſed to ſell any forts of liquors, or who ſhall ſell or ſuffer the lie hovies pro- | 
ſame to be ſold in his houſe, out-houſe, ground or apartment pg 4 _ 
thereto belonging, hall knowingly ſuffer any gaming with i 
cards, dice, draughts, ſhuffleboards, miſſiſippi, orbilliard- tables, 
ſkittles, nine-pins, or with any other implement of gaming 
in his houſe, out- houſe, ground, or apartment thereunto be- 
longing, by any journeymen, labourers, ſervants, or appren- 
tices ; and ſhall be convicted thereof on confeſſion, or oath 
of one witneſs, before one juſtice, within fix days after the 
offence committed, he ſhall forfeit for the firſt offence 40s. 5 
and for every other offence 100. by diſtreſs, by warrant of | 
ſuch juſtice ; three fourths to the churchwardens for the uſe 
of the poor, and one fourth to the informers. 

And by the ſame ſtatute, /. 15, If any journeyman, la- Journeymen, la- 
bourer, apprentice, or ſervant, Hall game in any houſe, out- bourers, and 
houſe, ground, or apartment thereto belonging, wherein any i 
liquors ſhall be ſold; and complaint thereof ſhall be made $M 
on oath before one juſtice of the peace where the offence 
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ſhall be committed, he ſhall iſſue his warrant to the con- 
ſtable or other peace- officer of the place wherein the offence 
is charged to have been committed, or where the offender 
ſhall reſide, to apprehend and —_ the offender before ſome 
juſtice of tne place where the offence ſhall be committed, 
or where the offender ſhall reſide ; and if ſuch perſon ſhall 
be con / icted thereof by the oath of one witneſs, or confeſ- 
ſion, he ſhall forfeit a ſum not exceeding, 205. nor leſs than 
55. as the juſtice ſhall order, every time he ſhall ſo offend 
and be convicted as aforefaid ; one fourth to the informer, 
and three fourths to the overſeers for the uſe of the poor: and, 
if not forthwith paid, ſuch juſtice ſhall commit him to the 
houſe of correction, or ſome other priſon of the place where 
he ſhall be apprehended, there to be kept to hard labour for 
any time not exceeding one month, or until he ſhall pay the 
forieiture, HR 

And any juſtice of the peace, to whom complaint upon 
oath ſhall be made, of any offence committed againſt this act, 
ſhall iſſue his warrant for bringing before him, or ſome other 
juſtice of ſuch place, the perſon charged with ſuch offence ; 
and the juſtice before whom he is brought ſhall hear and de- 


termine the matter, and proceed to judgment and convic- 


tion: and, if it ſhall appear upon oath to the ſatisfaction 
of ſuch juſtice, that any perſon within his juriſdiftion can 
give material evidence, either on behalf of the proſecutor or 
of the perſon accuſed, and wh will not voluntarily appear, 
he ſhall iſſue his ſummons to convene him to give his evi- 
dence; and on ſuch_ſummons, if he ſhall neglect or refuſe 


tò appear, and no juſt excuſe ſhall be offered, then (on proof 


* 


upon oath of the ſummons having been duly ſerved upon 
him) he ſhall iſſue his warrant to bring ſuch witneſs before 
him; and, on his appearance, if he ſhall refuſe to be exa- 
mined on oath, without offering juſt cauſe for ſuch refuſal, 
the juitice ſhall commit him to the public priſon for any time 
not exceeding three months. .. 16. 

In all proceedings on this act, any perſon ſhall be admitted 
to be a witneſs, notwithſtanding his being an inhabitant of 
the place wherein the offence ſhall have been committed. 


J. 18. | 


And the juſtice of the peace, before whom any perſon 
ſhall be convicted upon this act, ſhall cauſe the conviction 
to be drawn up in the form or to the effect following: 


To wit.] Be it remembred, that on this day of 
in the of his maje/ly's reign, A. B. is convicted 
before of *his majzc/i;"s Juſtices of the peace for the ſaid 


CTUH!y 


Gaming. 


Cor, for the riding, or, diviſion of the 


county of rid 
ſaid county of or, for the city, liberty or town of 2 
as the caſe may be] for and . the ſuid 4 
adjudge him, or her, to pay and forfeit the ſame, the ſum of 
Given under the day and year aforeſaid. 


And ſuch conviction ſhall be written upon ' parchment, 


281 


and tranſmitted to the next ſeſſions, to be filed among the 


records; and if any perſon ſhall appeal to the laid ſeſſions, 
the juſtices there ſhall, on receiving the ſaid conviction, pro- 
ceed to hear and determine the matter. /. 19. i 

And no certiorari ſhall be granted to remove any pro- 


ceedings on this act. /. 20. bx tr os 20 
Any perſon convicted of any offence puniſhable by this 


Appeal. 


act, who ſhalt think himſelf aggrieved by the judgment of 


the juſtice, may appeal to the next ſeſſions, and the execu- 
tion of the judgment ſhall in ſuch caſe be ſuſpended; the 
perſon convicted entering into recognizance at the time of 
the conviction, with two ſureties, in double the ſum he ſhall 
have been adjudged to pay, upon condition to praſecute ſuch 


g 1 appeal with effect, and to be forthcoming to abide the judg- 


ment and determination of the ſaid ſeſſions: and the ſeſſions 
ſhall award ſuch coſts as ſhall appear juſt and reaſonable to 


be paid by either party; and if the judgment ſhall be af- 


firmed, the appellant ſhall immediately pay the ſum adjudged 


to be forfeited, together with ſuch coſts as the court ſhall 


award, or in default thereof ſhall ſuffer the pains and penal- 
ties by this act inflifted upon perſons reſpectively who ſhall 


_ neglect to pay or ſhall not pay the forfeitures by this act to 


be paid, * 21. * 

Provided that no perſon puniſhed by this act ſhall be 
puniſhed by any other law. /. 22. 8 

And by the 9 Arn. c. 14. / 6. After reciting that, 
Whereas divers lewd and diſſolute perſons live at great ex- 
pences, having no viſible eſtate, profeſſion, or calling, to 
maintain themſelves, but ſupport thoſe expeuces by gaming 
only ; it is therefore enacted, that any two juſtices may 
cauſe to come or to be brought before them every perſon 
whom they ſhall have juſt cauſe to ſuſpect to have no viſible 


eſtate, profeſſion, or calling to maintain themſelves by, but 
do for the moſt part ſupport themſelves by gaming; and if 


ſuch perſon ſhall not make it appear to the ſaid juſtices, that 
the principal part of his expences is not maintained by 


gaming, they ſhall require of him ſufficient ſecurities for 
kis good behaviour for the ſpace of twelve months; and in 


default 


Perſoms fuſ- 
Red of living 
Y gaming, how 
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default of his finding ſuch ſecurities, ſhall commit him to the 

common gaol, till he thall find ſuch ſecurities as aforeſaid, 
And if he ſhall, during the time for which he ſhall be 
bound, at any one time or /itting, play or bet for any ſum or 
ſums of money, or other thing or things, exceeding in the 
whole the value of 205; ſuch playing ſhall be deemed a 

forfeiture of the recognizance. Id. .. 7. 

Quarrelling on Alſo by the ſame ſtatute, /. 8. In order to prevent ſuch 


account of | e . 
gaming, how quarrels as may happen on the account of gaming; if any 


puniſhed. perſon ſhall aſſault and beat, or challenge to fight, any other 


perſon whatſoever, on account of any money won by 
gaming, playing, or betting, at any of the games aforeſaid ; 
he ſhall, on conviction thereof, by indictment or informa- 
tion, forfeit to the king all his goods, chattels, and perſonal 
eſtate whatſoever, and ſhall alſo ſufter imprifonment with- 
out bail or mainprize, in the common gaol of the county 
where the conviction ſhall be had during the term of two 
ears, | 
Playing at N By the 18 G. 2. c. 34. . 1. No perſon ſhall keep 


roly-poly- any houſe, room, or place for playing, or ſuffer any per- 


ſon within ſuch place to play at roly-poly, or any other 
game with cards or dice already prohibited by the laws of 
this realm; and if any perſon ſhall keep ſuch houſe, room, 
or place, or ſhall ſuffer any perſon to play at roly- poly, or 
other game with cards or dice prohibited by law, he ſhall 
be liable to the penalties and proſecution as by the act of 
19G. en,, | | 
And by the ſame ſtatute, If any perſon ſhall play at roly- 
poly, or any game with cards or dice prohibited by law, 
he ſhall be liable to the penalties and — as by the 
uid act of 12 G. 2. 


Bettere, &c. By the 18 G. 2. c. 34. 2 5. No perſon, other than the 


may be wit- 


r plaintiff and defendant, ſhall be incapacitated from being a 


witneſs, touching any offence againſt the laws for prevent- 

ing exceſſive and deceitful gaming, by reaſon of having 

played, betted, or ſtaked at any prohibited game. 

Royal palaces A provifion is generally made, by the ſeveral ſtatutes, 

m__ that nothing therein ſhall hinder any perſon from playing at 
any of the games aforeſaid, within any of the king's royal 

palaces, where he ſhall then reſide. | 


For other reſtrictions reſpecting ſeveral kinds of gaming, 


ſee LOTTERY. 


ee 25 


F $6 AOL, gaola, (from the French geole, a cage for birds) Gaol, what. 
BY VF js uſed metaphorically for a priſon. Gaols are of ſuch _ No 
„ univerſal concern to the public, that none can be erected by 
1 any leſs authority than an act of parliament. 2 1n/f. 705. 
8 Hence the coroner is to enquire of the death of all perſons 
vhatſoever who die in priſon, that the public may be ſatiſ- 
| fed whether ſuch perſons, came to their end by the common 


8 c courſe of nature, or by ſome unlawful violence, or unreaſon- 
"= able hardſhips put on them by thoſe under whoſe power 
 . they are confined. 3' 7½/. 52, 91. And all priſons and 


gaols belong to the king, though a ſubject may have the cuſ- 
rody or keeping of them, 2 Tf. „es. 
J. Erecting and repairing Gaols. 
II. Who ſhall be Keepers, of Gaols. 
II., Gaoler ſhall receive Criminals... 1g 
IV. How Priſoners ſhall be reſtrained, - kept, and em- 
ployed. FAS. Wenn; en ten k 
V. How they ſhall be ſupported. 


775 4 I. How they ſhall be delivered, __ my L 
VI. Gaokrs permitting Eſcapes. 1 | 
III. Of appointing Clergymen to officiate. in Gaols. 


N. Of ſelling ſtrong Liquors in Gaols. 


J. Ereding and repairing Gaols. 


By the 11 & 12 W. c. 19. it is enacted, That it ſhall and Majority of the 
may be lawful for the juſtices of the peace, or the greater juſtices may 
number of them, within the limits of their commiſſions, _— for 
upon preſentment of the grand jury at the aſſizes (or ſeffions Ns 
by 12 C. 2. c. 29. / 13.) of the inſufficiency or inconve- 

niency of the county gaol or priſon, to contract with any 
* for the building, finiſhing, or repairing the ſame. 
And by the 12 G. 2. c. 29. /. 29. The expence thereof 7, be paid out 
{hall be paid by the treaſurer out of the general county-rite. of the county 
But this ſhall not extend, or be prejudicial, to any perſon rate. 
having any gaol by inheritance, for term of life, or for years, 
nor to charge any perſons inhabiting in any town or liberty 
which have common gaols for felons, and commiſſioners of 
| ; aſſize 
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aſſia e or gaol- deli very, for any aſſeſiment to the making the 
common gaol for the ſhire. 11 & 12 . c. 19. /. 4, 5. 
Gaols may be By the 24 G. 3. c. 54. e. 2. it is enacted, That the 
2 pr anger juſtices of the peace, at their general quarter: ſeſſions, or 
of en by the major part them, provided that ſuch major part ſhall 
4 G. 3. not be leſs than ſeven, upon preſentment made by the grand 
jury at the aſſizes, of the inſufficiency, inconveniency, or 
want of repaif of the gaol, may contract for the building, 
repairing, or enlarging the ſame, together with the yards, 
* Courts, and outlets thereof, and adding ſuch other buildings, 
and making ſuch conveniencies as ſhall be thought requilite ; 
or for par, ua new gaol within any diſtance not ex- 
ceeding two miles from the ſcite of the old gaol, and, in 
that caſe, for the ſelling the old gaol, and the ſcite thereof, 
and land thereunto belonging, or any part thereof,” and alfo 
the materials of the old gaol ; the contractors giving ſecu- 
rity to the clerk of the peace for performance of the con- 
tract. /. 1. 
Notice to be And the ſaid juſtices of the peace, aſter ſuch preſentment 
4 of fuch made, ſhall, at the next ſeſſions, cauſe notice to be given or 
Prelentment. in ſerted, three times at leaſt, in ſome public newſpaper cir- 
culating near the place, of ſuch preſentment having deen 
made, and of their intention to take the ſame into conſidera- 
tion at the next enſuing, or ſome following ſeſſions; and, 
after ſuch conſideration thereof, they ſhall give notice in 
ſuch paper of their intention of contracting as aforeſaid : 
and all contracts then made, and orders relating thereto, 
ſhall be entered in a book by the clerk of the peace, who 
ſhall keep ſuch book to be inſpected by the ſaid juſtices, or 
any other perſon contributing to the rates of the county, 
without fee. /. 2. | 
ſuſtices may And ſuch juſtices may build a new gaol in any part of the 
build a new gaol county, if (in the preſentment made of the inconvenience of 
ny Pat Of the old gaol) it be expreſsly preſented that the place 
25 wherein the old gaol is ſituate is improper, and that it 
ought to be removed to ſome other part of the county ; and 
if three fourths of the juſtices aſſembled, at two ſueceſſive 
quarter- ſeſſions, (notice having been given or inſerted three 
times at leaſt in ſome public newſpaper as aforeſaid, of the 
time of holding the ſame, and of the place to which ſuch 
gaol is intended to be removed) ſhall approve of ſuch re- 
moval, but not otherwiſe. . 3. 
To be divided And the ſaid juſtices ſhall, in the choice of the ground, 
into ſ-parate and in determining on the plans, purſue ſuch meaſures as 
apartments. ſhall provide ſepatate and diſtinct places of confinement, 
with dry and airy cells, in which the ſeveral priſoners of the 
"I | | following 


following deſcriptions reſpectively may be confined, as well Es 6 
5 1 by nicht; W priſoners convicted of felony; | 
priſoners committed for, or adjudged to be guilty of, miſ- 

demeanors only; and debtors ; the males of each claſs to 

be ſeparated from the females : and a ſeparate place of con- 

finement provided for ſuch priſonets as are intended to be 

examined as witneſſes on any proſecution of any indictment 

for felony. And alfo ſeparate infirmaries, or fick wards, for 

the men and for the women: and alſo a chapel: and con- 

venient warm and cold baths or tubs, and ſuch other things 

as are directed by 14 G. 3. c. 59. and care ſhall be taken — 

that priſoners ſhall not be kept in any apartment under 

ound. /. 4. | „ | | 

Sf And 1 0 juſtices (after ſuch preſentment made) may junices may 

_ purchaſe any houſes or lands, for building, enlarging, and 2 
accommodating ſuch gaols, and direct the fame to be con- 5. 2 
veyed to ſuch perſon as they ſhall think fit, in truſt for the _ 
purpoſes aforeſaid ; and ſuch houſe and lands when added 

. thereto, ſhall be deemed to be a part of ſuch gaol. /. 5, 5 

"0 And when the ſaid juſtices ſhall think it neceſſary that priſoners may 

1 the priſoners ſhall be removed, in order to build a new gaol be removed in 

or repair the old one, on giving ſufficient notice to the _—_ . 

ſheriff, it ſhall be lawful for ſuch theriff to remove ſuch pri- P48 

ſoners to the houſe of correction, or ſuch other place of | 
confinement as the faid juſtices, with the conſent of ſuch - 

_- ſheriff, ſhall approve of: and the expence of ſuch removal, 

ms and that which may be incurred by the theriff on account 

== of the ſafe cuſtody of ſuch priſoners, ſhall be paid out of the 

by county- rate; and ſuch removal ſhall not be deemed or taken 

FF to be an eſcape. /. 6. 5 : . 

Wh. The juſtices of the peace, in ſeſſions, may appoint one or juices, where 
more juſtices to viſit and ſuperintend the gaols, and make there has been 
report of the ſtate thereof to the court, who may, in conſe- a — 
quence thereof, order any ſum not exceeding 2000. in any —— n 
one year, to be expended on the repairs thereof, though cceding 2001, a 
ſuch want of repair ſhall not have been preſented by the Lear. 
grand jury. And if the gaol, by any breach being made in 

it, from attempts of priſoners to eſcape; or other caſualties 

or accidents, ſhall be rendered unfafe for the cuſtody of the 
priſoners therein confined, between the ſeveral times of 
holding the ſeſſions, one or more juſtice or juftices may 
order the damages to be immediately fo far repaired as may 

be ſufficient for the ſafe cuſtody of the priſoners, and upon 

report thereof made to the ſeſſions, they may order payment 


for the ſame, 7. 7. 
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Fxyence of The expence of building, rebuilding, repairing, -or en- 
building, dec. larging ſuch gaols, and ſuch other neceflary incidental ex- 
— ene pences as aforeſaid, ſhall be paid out of the county- rate; 
and when the amount of ſuch expence ſhall exceed half the 
amount of the ordinary annual affefiment for the county. 
rate (to be computed at a medium for the laſt five preceding 
years), the juſtices in ſeſſions may borrow in mortgage of 
the ſaid rates, any ſum not leſs than 501. nor exceeding 
100/. and may order the growing intereſt, and ſo much 6f 
the principal ſum as ſhall be equal, at leaſt, to ſuch intereſt, 
to be paid off yearly, till the whole thereof ſhall be diſ- 
charged, and an account thereof ſhall be kept in a hook 
provided for that purpoſe ; and ſuch book ſhall be delivered 
into court at every quarter- ſeſſions, to be inſpected by the 
juſtices, who ſhall make ſuch, orders relating thereto as to 
them ſhall ſeem meet. Provided that the whole ſum of 
money borrowed be fully paid within fourteen years from 
the time of borrowing it. /. 8, 9, 10, 11, 
Price, if not ap- Tf any perſon or perſons intereſted in any houſes or lands 
genes op oe, which {hall be thought neceſſary for the building or enlarg- 
certained bya ing ſuch gaols, ſhall, on notice in writing being given to 
jury, them, or left at their uſual place of abode, refuſe to treat or 
| accept of the price offered for the ſame, for twenty-one days 
next after ſuch notice, the juſtices in ſeflions ſhall order the 
value thereof to be aſcertained by a jury, who may examine 
witneſſes upon oath (to be adminiſtered by a juſtice) ; and 
the verdict of ſuch jury ſhall be filed at the ſeſhons, and ſhall 
be final and concluſive. Same flat. ſ. 14. 
1 3 And by the ſame ſtatute, /. 19. No juſtice who ſhall, un- 
theſe contracts. der the authority of this act, do any _ in execution 
| thereof, ſhall be capable of having any beneficial intereſt or 
concern whatſoever, in his own name, or in that of any 
other perſon in truſt for him, in any contract or agreement 
to be made under the authority of this act; or ſhall, for any 
deſign or plan he may deliver or produce, receive any bene- 
fit or-emolument. We, 
perſons who By the 24 C. 3. c. 56. . 2. ſ. 12. it is ſtated, That 
may be removed whereas there are ſeveral perſons confined in county and 
— pl City gaols, under ſentences and orders made by one or more 
Action. Juſtices at their ſeſſions, or otherwiſe, upon convictions in 
a ſummary way, without the intervention of a jury: it is 
therefore enacted, That any judge of aſſize, or two juſtices, 
within whoſe juriſdiction ſuch gaol is ſituate, may remove 
ſuch perſons to any houſe of correction within the ſame ju- 
riſdiction, there to be confined, and to remain in execution 


of ſuch ſentence or order. 
| | TI. Who © 


134. 


Pl. 913. 1 Sid. 145. 


GaOl. - 
ll Who ſhall be Keepers of Gaols. 


It is ſaid that none can claim a priſon as franchiſe, unleſs 
they have alſo a gaol-delivery ; and that therefore the dean 
and chapter of Meſiminſter, though they have the cuſtody 
of the Gate-houſe priſon, yet, as they have no gaol-de- 


livery, they muſt ſend a calendar of the priſoners to New- 


gate. 1 Salk. 343: Fareſl. 81. By Holt chicf-juſtice. 

The gaol itſelf is the * * but the keeping thereof is 
incident to the office of the ſherift, and inſeparable from it; 
except ſuch gaols whereof any perſons have the keeping by 
inheritance or ſucceſſion. 14 Ed. 3. fl. I. c. 10. And 
this ſtatute is confirmed by 19 H. 7. 4. 10. 

For though divers lords of liberties have the cuſtody of 
priſons, and ſome in fee, yet the priſon itſelf is the king's, 
for the good of the public; and therefore it is to be repaired 
at the common charge. 2 I. 589. 3 
And therefore the ſheriffs ſhall put in ſuch under-keepers 
for whom they will anſwer. 14 Ed. 3. ft. I. c. 10. 

And a gaoler, in fact, is as much puniſhable for a miſde- 
meanor in his office, as if he were a rightful gaoler. 2 Haw. 


By the 3 G. c. 15. /. 10. No perſon ſhall purchaſe the 
office of gaoler, or any other office pertaining to the high 
ſheriff, on pain of 5001; half to the king, and half to him 
who ſhall ſue. 4 . 1711 


III. Gaoler ſhall receive Criminals. 2 
By the 5 H. 4. c. 10. All felons ſhall be impriſoned in 


the common gaol, and not elſewhere. | 
And any gaoler who ſhall refuſe to receive a' felon, or 
take any thing for receiving him, ſhall be puniſhed 'by 


the juſtices of gaol-delivery. 4 Ed. 3 c. 10. Dealt. c. 170. 


But by the 6 G. c. 19. Vagrants and other' criminals, 


offenders, and perſons charged with ſmall offences, may, for 
ſuch offences, or for want of ſureties, be committed to 
the common gaol or houſe of correction, at the diſcretion of 


OO 

The court of King's Bench may commit to any priſon in 
the kingdom, which they ſhall think moſt proper; and the 
oftender, ſo committed or condemned to impriſonment, can- 
not be removed or bailed by any other court. Ao. 666. 


Ty. Ew: 
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IF. Hu Priſoners ſball be. reſtrained, kept, and em- 
7 Mell. 8 | ' BT 
Not r-moves By the 31 C. 2. c. 2. it is enacted, That if any ſubjeqt 
without habeas Of this realm ſhall be committed to any priſon, for any cri. 
corpus minal, or ſuppoſed criminal. matter, he ſhall not be removed 
from thence, unleſs it be by habeas corpus, or ſome other 
legal writ; or where he is removed from one priſon or 
place to another, within the ſame county, in order to his 
trial or diſcharge z or in caſe of ſudden fire, or infection, or 
other neceſſity; on pain that the perſon ſigning any war- 
rant for ſuch removal, and he who executes the fame, ſha! 
forfeit to the party grieved 1000. for the firſt offence, and 
200/. {or the ſecond. /. 9. 7M 
Except on par- But by the 19 C. 2. c. 4. On emergent occaſions, as in 
ticularoccaſions. caſe of infectious diſeaſes, the ſheriff or gaoler, with the ad- 
vice and conſent of three or four Sulkices of the peace 
(1 9.) may, it needful, provide other ſafe places, with the 
owner's conſent, for the removal of ſick, or other perſons, 
out of the uſual gaols. 5 
Severity in a If the gaoler, by keeping the prifoner more ſtrictly than 
. he ought, occaſions the priſoner's death, this is felony in 
the gaoler by the common law. Therefore; if à prifoncr 
die in gaol, the coroner ought to ſit upon him; and if the 
death was occafioned by cruel and oppreſſive uſage on the 
part of the gaoler, or any officer of his, it will be deemed 
wilful murder in the perſon guilty of ſuch dureſs. 3 Inſt. 91. 
Faſt. 321, $22 e ee 
But if a criminal, endeavouring to break the gaol, aſſault 
the gaoler, he may be lawfully killed by him in the affray. 
Fenk. 23. 1 Haw. 71. 3 
Gacker under A gaoler is conſidered as an officer relating to the admi- 
the ſpecial pro- niſtration of juſtice, and is under the ſame ſpecial protec- 
iran of the tion of the Jaw that other miniſters of juſtice are. If a per- 
hl ſon threatens him for, keeping a. priſoner in ſafe cuſtody, he 
may be indicted, and fined and impriſoned: for it. 2 K 
Ar. 71. 2 8 | 
If reſiſted, he If 7 the neceſlary diſcharge of his duty he ſhould mect 
may repel force with reſiſtance, whether from priſoners in civil. or criminal 
will. ſerce. ſuits, or from others in behalf of fuch priſoners, he is not 
obliged to retreat as far as he can with ſafety, but may 
freely, and without retreating, repel force with force : and 
if the party ſo reſiſting happens to be killed, this. will be juſ- 
tihable homicide in the gaoler, or his officer, or any perſon 
coming in aid of him. On the other hand, if the gaoler, 
| ; | 4 Of 
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The ſalutary een in che following act, are ſaid to 


have been ſuggeſted by 70h Howard, Eſq. whoſe memory 
will ever be revered: The 14 G. 3. c. 39. Rates, That 
whereas the malignant fever, commonly called the gaol dil- 
temper, is found to be owing. to want of cleanlineſs and 
freſh air in the ſeveral gaols, the fatal conſequences whereof 
might. be prevented, if the juſtices were duly autt;orized to 


provide ſuch accommodations in goals, as may be. neceſſary 


to anſwer this ſalutary purpoſe; it is therefore enacted, that 
the juſtices, in their ſeveral quarter - ſeſſions, ſhall order the 
walls and ceilings of the ſeveral cells and wards, both of the 


debtors and felons, and of any other rooms uſed hy the pri. 


ſoners in their reſpective gaols where felons are uſually con- 
fined, to be ſcraped and whitewaſhed once in eyery year at, 


leaſt ; and to be regularly waſhed and kept clean, and con- 
bl j air by hand ventilators or other-, 
== wiſe; and ſhall order two rooms in each gaol, one for the, 
men, and the other for the women, to be ſet apart for the 


ſtantly ſupplied with fre 


ſick priſoners, directing them to be removed into ſuch, 
rooms as ſoon as they ſhall he ſeized with any diſorder, and 
kept ſeparate from thoſe who ſhall be in health; and ſhall, 
order a warm and cold bath, or commodious bathing -tubs, 
to be provided in each gaol, and direct the priſoners to be 
waſhed in ſuch warm or cold baths or bathing-tubs, accord- 
ing to the condition in which they ſhall be at the time, 
before they are ſuffered to go out of the gaol upon any oc- 


eaſion whatfoever. And they ſhall order this act to be 


printed in large and legible characters upon à board, and 


thall alſo appoint an experienced ſurgeon or apothecary, at 
a ſtared ſalary, to attend the gaol; N N 
juſtices at each quarter - ſeſſions, a ſtate of the health 6f 
the priſoners under his care. .. 4. 
And by the fame ſtatute, . 2. They ſhall have power, 
in their ſaid quarter - ſeſſions, to order elòaths tobe provided 
for the priſoners when they ſee occaſion, and to prevent the 
priſoners from being kept under ground, whenever they can 
do it conveniently ; and to make ſuch other orders, · from time 
to time, for reitoring or preſerving the health of priſoners, 
as they ſhall think neceſſary ; and alſo to direct the ſeveral 
courts of juſtice within their reſpective juriſdictions to be 
Properly ventilated. EIS WER oh Ee Ty 
And the expences attending the execution hereof, ſo far 
Ver. H. fie, U _ 


or his officer,” or any perſon in aid. of him, ſhoulg fall in the 
Confist, this will 5 to wilful murder in all perſons 
in ſuch reſiſtance. It is homicide committed in de- 


as up in ſome 'conſpicuous part of the gael. And they 
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How priſoners 


4 


a 
89 


as relates to county gaols 188 courts of juſtice belonging to 
counties, ſhall be paid out of the county-rates ; and ſo far as 
they reſpect the EY and courts of juſtice of A Cities, 
franchiſes, or places, that do not contribute to the coun 
rate, ſha!) be aid out of the public ſtock of ſuch city, * 
chiſe, or place. / 3. | 

And ii the g26ler ſhall negle& or diſobey the orders of the 
juſtices, he may be proceeded againft in a ſummary way by 
complaint to the Bhs o of aſhze, or to the juſtices in their 
quarter - ſeſſions ; and, if found guilty, he ſhal pay ſuch fine 
as they ſhall impoſe, and be commented | in caſe of non- pay- 
ment. 71. | 

Note. This ſtatute does not mention to what place ſuch 
gaoler ſhall be committed,” nor for what time. 

The juſtices i in their . ſeſſions, if they think it meet, 


may be empoly- may provide a ſtock of ſuch materials as they think conve- 
ed. 


nient in order to ſet poor priſoners to work, which mate- 
rials ſhall be paid for by the treaſurer out of the general 
county- rate; and may procure and pay proper perſons to 
overſee and ſet ſuch priſoners to work, and make ſuch or- 
ders for accounts concerning the premiſles as ſhall be 
thought needful, and for puniſhment of negle& and other 
abufes, and for beſtowing the profits ariſing by the labour of 
the priſoners for their relief. Provided that the ſum to be ſo 
paid ſhall not exceed the rate of 64. a week for ie 
„ 19 C. 2. c. 4+ J 1. 12 G. 2. c. 29+, 


7. How they all be ſupported 


It is . obſerved by lord. Coke, that the gaoler, cannot refuſe 
the: priſoner; victuals, for he ought not to. ſuffer bim to die 
for want of ſuſtenance. 1 Inſt. 295. 

This, however, is denied by others; and, as there are 
Natures which provide for the maintenance. of priſoners, 
without. ſuppoſing the gaoler under any obligation to do it, 
this opinion ſeems not maintainable. Bac. Abr. Gaol F. 

By the 14 Eliz. c. 5. and the 12 G. 2. c. 29, They are 
to be provided for by a ſum of money to be paid out of the 

neral county- rate, by the high F to ſuch ſuf- 
8 perſons dwelling near the 83 as ſhall be appointed 
by the juſtices in open ban who ſhall be 8 Gore wy to 
receive it. 70 N 


. How tho ſhall be . 
„ the 3 H. 7. c. 3. it is enaſted, That ey every teri 7 
5 baili 
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If a gaoler detains à priſoner in gaol after his acquitta 


I eſcape of a felon ſu 
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balliff of franchiſe; and every other perſon having the cuſ- 
tody of piols, ſhall crrtify the names of All priſoners to the 


4 


juſtices of pavi<delivery, in order to, their trial or ducharge, 


on pain of 57, tothe King. 
gent muſt not 15 
over till he has been paid his fees. 2 Haw: 151. 
unleſs it be for his fees (not for meat, drink, or lod ging) h 

is guilty of an unlawful impriſonment.” 2 /. 53. 


And by the 14'G. 3. c 20. When a priſoner is acquits 


ted, or diſcharged upon proclamation for want of proſecu- 
againſt him, he ſhall not pay 
any fee to the gaoler for his diſcharge z but ſuch fee as 


tion, or has not any bill found 


has been uſual, not exceeding 135. 44. hall be paid out of 


the general county- rate, on certificate of a judge or Tyies 
before whom- ſuch priſoner ſhall have been liſcharg J. | 


» 
N 


II. Gaalers permitting Eſcapes. |. 
A gaoler ſuffering a priſoner voluntarily to eſcape, ſhall 
be puniſhed as the priſoner ought to have been who eſcaped : 
if he negligently permit him to eſcape; he ſhall be puniſhed 
by fine and impriſonment. And the ſheriff ſhall anſwer for 
him. 2 Haw 134, 5 6. nur amen“ E. * 

But the principe! . is only fneable for the voluntarv 

ered by his deputy; for no one ſhall 
ſuffer capitally for a erime he was not himſelf guilty of. 


- 


* +: nA ep 74 $ $5ncs hos 2 
But the fert is as liable to anſwer for a ne 
ſuffered by his bailift, as if he had actually ſu 


ered it him- 


ſelf; and the court may charge either the ſheriff ot bailiff 


for it. i. and if a deputy gaoler is not ſuſſicient to anſwer a 
negligent eſcaps,/ his. principal muſt anſwer” for him. 2 
Haw. 135, * - * | , #43 4 EY —— . = 5 tak ' 4 * A 
See Litle ESCAPE. -N 00 
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, en 41 2 51115 e 
Of appointing Clergymen lo officials in Gao's. : 
24 > LE [PIR 2 r- 772 5 999 - | | : 
By the 13 C. 3. c. 58. The juſtices of peace in ſeſſions 


— 
7 Fx 

: 1 * 
1 4 «a - * % * 


may appoint daucgwer to officiate in gaols, according to the 
rites of the church of England, and to allow to each of them 
a ſalary not exceeding the ſum of 50/. a year; and ſuch ſa- 
laty ſhall be paid by the treaſurer . 
FF 0 U. | IA. / 


out of the county-rate. 


1 re. 13 241 e * 
bey a writ of habeas corpus for 
| want of his fees; but the court will not turn the priſoner 


igent-eſcape 


K ſelling ſtrong Liquors in Gaols, 
Selling, lend- | | 


ing, ung, By the 21 G. 2. c. 40. it is enacted, That no licence ſhall 
giving ſpiri- be granted for retailing {pi tows liquors within any gaol or 
tuous liquors. priſon ; and any gaoler who ſhall fell, lend, uſe, or give away, 
or ſuffer the ſame, (except by way of medicine) ih 
1007; half to the king, and half, with full coſts, to him who 
. A IF 46> 
=> a And by the fame ſtatute, J. 18. Any juftice of the peace, 
upon information on oath, that ſpirituous liquors are kept 
or diſpoſed of in ſuch gaol, may enter and ſearch, or iſſue 
his warrant to ſearch ſor, ſeize, ſtave, and deſtroy the ſame. 
Perſons endea- If any perſon ſhall endeavour to bring any ſpirituous li- 
ty in Fpirituous quors into ſueh gaol, the gaoler or any of his fervants may 
liquors. apprehend and carry him before a juſtice ; and if he ſhall be 
convicted, by the oath of one witneſs or otherwiſe, he ſhall 
de committed to priſon or to the houſe of correction for any 
time not exceeding three months, unleſs he ſhall immedi- 
ately pay down ſuch fine, not exceeding 200. nor leſs than 
20, as the juſtice ſhall impoſe to be paid; half to the in- 
Hermes, aud helf.vn the poor of ſuch gaol.- /; 19. 
2 — — ® avs a 25 of the aboye three clauſes ſhall be hung up 
5 — in each gaol, on pain of the gaoler forfeiting 3. to be le- 
1 by warrant of one — on —— — the oath of 
one witneſs: and any juſtice may enter and demand a ſight 
of ſuch copy, and, if not ſhewn him, he ſhall immediately 
convict ſuch gaoler ; half the penalty to the informer, and 
half (or the whole if there be no informer) to the poor of 
- ſuch gaol. / <4 | . 
Snaolere ſh And no gaoler, nor any perſon in truſt for, or employed 
| — by him, ſhall ſuffer tippling or gaming in ſuch i & 
concern in the ſhall ſell, or permit to be ſold, or be capable of being licenſed 
fale of liquore. to ſell, any wine, ale, or other liquors; or have any bene- 
ial intereſt or concern in the fale of any liquors of any 
kind; or in any tap-houſe, tap-room, or tap, on pain of 
forfeiting 100. for every ſuch. offence, by diſtreſs, by war- 
rant of two juſtices, on confeſſion, or the information on 
oath, of one witneſs; half ſuch penalty to the informer, and 
half to the priſoners confined in ſuch gaol : for want of diſ- 


\% 


treſs the offender ſhall be committed to the houſe of cor- 


rection for any time not exceeding three months, unlefs ſuch 
penalty, with reaſonable charges, That be ſooner paid. 24 C. 


o % 


laren I 3. c. 54. ſeſs. 2. fe 22. 


all forfeit 


1 

1 

j 

1 
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ow falariesto The juſtices in their ſeſſions, or in any ſpecial 2Gourn- 


of profits on 


liquors, 


gaolers in licu ment thereof held for ſuch expreſs purpoſe, may, if . 
| _ tha 


* 


/ Glaſs:, 9 293 


think. it neceſſar or proper, a ooink ſalaries or allow- 
— 78 to gaolers, i in Heu of 1 profits derived from the ſale 
of liquors, as to them ſhall ſeem meet, and order the ſame 
to be. paid out of the county- rate, by a certificate of ſuch al- 
lowance being ſigned by of chairman of the ſeſſions: but 


no chairman f ſign ſuch certificate, unleſs notice of ſuch 
intended e ſigned by the clerk of the peace, has 
been given fourteen days at leaſt before the holding of ſuch 
= K#ihons or adjournment thereof, by two ſeveral advertiſe- 
1 ments in ſome newſpaper which ſhall be e and cir- 


culated in ſuch county. 1d. 4 20, 21. 
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1 BY. the 24 G. 305 c. 41. feſs. 2. 7 RN cnacted, Annual licence. 
0, that every glaſs-maker ſhall take out a Ieeket, for which 
he ſhall pay 100. the ſame to be renewed annually, ten days 
at leaſt before the end of the year, on pain of 50. 

And every glaſs-maker ſhall firſt make entry in writing „ 
at the next 11 of his name, and of his furnaces, to be enternecd 
pot-chambers, warehouſes, rooms, and other — a ſee 
or making or keeping glaſs, or of materials for 'niaki: 17 

- and if he mall uſe the fame, without firſt giving noti i” 

the proper officer, he ſhall forfeit 50l. 9 . 2. c. 12. fe 10. 
17 G. 3. c. 39. / 27 a 

And before he ſhall begin to fill any pot, he ſhall ive Notice of he». 
twelve hours notice in writing to the officer, of the hour — = 
when he intends to begin, with an account of the weight of 9 
the materials, and the ſpeties of glaſs to be made, on pain 
of 50. And if the filling ſhall not be begun purſuant to 
ſuce notice, the notice ſhall be void. 19 0. 2. c. 12. fe I, 
12. 2 Sh. 3. e. 39. ly 33 

And ke the 17 G. 3. c. 39. If after notice given, and a 
gauge en by the U he ſhall put into any ot 407 
material or preparation, he ſhall forfeit 50“. /. 33. 

Every glaſs- maker ſhall keep juſt ſcales and Sights at Mater ſhall 
the place where the glaſs is made, and aſſiſt the officer i in Keep ſcales and 
weighing, on pain'of 7 19 G. 2. c. 12. / 14. wWeights. 

And by the 10 G. 3. c. 44. If he ſhall uſe infuciene 
ſcales or weights, he all forfeit r00/. hut he ſhall not be 
proſecuted both on this act and on that of 19 C. 2. c. 12. 


wy the 13 G. 2. c. 12. The officer may at all times, by Officer may at 


U ' Woe Ga all times Cute 
355 2 0 and ſurvey 
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294 -_ Glafs. 
day or night, enter into the workhouſe, warchouſe, or other 
Place for making glaſs, and weigh and take an account of the 
quantity of materials; and he ſhall make report thereof to the 
commitfoners, or whom they ſhall appoint, leaving a cop 
(if demanded) under his hand, for the glaſs-maker ; and i 
he ſhall not leave ſuch copy on demand, he ſhall forfeit 40s. 
Ofkcer may 7. 13. | 7 os | N 
take ſampls. And by the 17 G. 3. The gauger or other officer may 
take ſamples, not exceeding four ounces in the whole, out 
of each pot, paying for the ſame (if demanded) one half- 
penny for each ounce : and any perſon who ſhall obſtruct the 
Eatry of glaſs oRcer in taking ſamples ſhall forfeit 50/. / 34. 
made. © Allo by the 19 G. 2. c. 12. Every maker within the bills 
ſhall monthly, and elſewhere once in ſix weeks, make en- 
try in writing at the next exciſe-office, of the quantities of 
the materials uſed in each making, on pain of 20/7; and ſuch 
entries {hall be made on oath before the commiſſioners 
within the bills, and elſewhere before the collector or ſuper- 
ann F | 
But he al not be obliged to go further than the market 
town where it is made, or the next market town, for the 
making of ſuch entries. ſ. 188. | 
Payment of the The glaſs-maker, within the bills, ſhall, in four weeks, 
duty. _,,, andelſewherein fix weeks after entry, pay off the duties, on 
pain of double duty. 19 G. 2. c. 12. /. 19, OY 
ere If any pot having materials therein, ſhalt crack or break, 
ed in making, whereby any part thereof ſhall become unfit for ſervice, on 


and for waſte, proof thereof to the commiſſioners where ſuch glaſs- houſe 


ſhall 1 ſituated, they ſhall allow for the ſame. 19 G. 2. 

c. 12. /. 15. | J | | 
And by the 17 G. 3. c. 39. In recompence of waſte un- 
avoidabiy happening in manufacturing the materials, and for 
metal left at the bottom of the pot which cannot conveni- 
ently be wrought out ; in all pots containing upwards of one 
hundred weight uſed for the preparation of materials for 
making of flint, enamel, ſtained glaſs, and of all phial glaſs, 
an allowance ſhall be made to the maker of one fourth of 
the materials contained therein, and of one inch deep at the 
bottom of the pot in ſmall pots, commonly called pile ende, 
conti ning leſs than one hundred weight, an allowance ſhall be 
made of one fifth only of the materials; in pots uſed for making 
af erown and plate-glaſs, and of all window-glaſs, whether 
flaſhed or ſpread; or otherwiſe manufactured, an allowance 
ſhalt be made of one fourth of the materials, and of four 
inches deep at the bottom: and in pats ufed for making 
ol common bottoms (not being phials), and of other _— 

| | al 


; Glaſs. 


and utenſils, comp ed of common bottle-metal; an allow- 
ance ſhall be 275 one fifth of the materials, and three 


inches deep at the bottom. And af the maker ſhall chooſe 


to work up any of the bottoms for Which an allowance has 


been made of three or of four inches at the bottom as afore- 


laid, he ſhall give fix hours notice thereof in writing to the 
officer of exciſe ; in which caſe he ſhall be charged with a 


duty for the ſame of 185. 8d. a hundred weight, and ſhall 


have an allowance of only one inch at the bottom of the 
pot. If he ſhall work any part thereof without giving 
ſuch notice, he ſhall forfeit 500. /. 31, 2. 


295 


By the 27 G. 3. c. 28, Every maker of caſſ plate-glaſs, Notic: to be 
before he ſhall begin to draw it out of his annealing arch, given of ſquar- 
ſhall give the officer ſix hours notice thereof in writing if ene 
within the bills, n hours), and ſuch officer ?“ 


ſhall attend and ſee ſuch caſt plate-glaſs drawn out of t 
annealing arch; and the maker ſhall immediately, in the pr 
ſence of ſuch officer, proceed to ſquare the ſame ; and ſuch 
plate-glaſs, together with the cullet ariſing from the ſquaring 


' thercof, ſhall be weighed in the. preſence of ſuch officer; 


and in default thereof, every ſuch maker ſhall forfeit 500. 
If the maker ſhall not begin within one hour of the time 
mentioned in ſuch notice, ſuch notice ſhall be void. /. 7. 
And if ſuch maker ſhall not ſquare ſuch plate-glaſs in the 


preſence of ſuch officer, or immediately on its being ſquared not 


Duty to be | 
edfor glaſs 


: 


quared and 


proc-ed to weigh it, together with the cullet ariſing from weighed. 


the ſquaring thereof, the officer ſhall charge the maker with 


a duty of 1/. 1s. 5dX. for every hundred weight of metal, 
materials, or other preparations uſed in the making ſuch 


glaſs. And if it ſhall not weigh two thirds of the groſs gauge 
weight which the materials, or metals, or other preparations 
from whence it ſhall be produced, gauged in the founding 
or melting-pot after ſkimmed, the deficiency ſhall be deemed 


fraudulently conveyed away, and the officer ſhall charge the 


maker with a duty for the quantity ſo deficient, after the 


rate aforeſaid. Id. ſ. 8, 9. | 1 
By the 27 C. 3. c. 28. /. 10. it was enacted, That every 


maker ſhould break into ſmall pieces, to the ſatisfaction of | 


the officer, immediately on his requeſt, all ſuch caſt plate and 
cullet which ſhall not be ſquared into plates as aforeſaid, ſo 
as to render the ſame unfit for any purpoſe but melting, on 


the penalty of 50/; but by the 28 G. 3. c. 37. . 31. from 


and after the 15th of Zune 1788, no calt plate-glaſs, the ſu- 
peracial contents whereof. ſhall be 1485 ſquare inches and 


upwards, and the thickneſs whereof ſhall upon an average 
1 U 4 be e e ol 
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Not to be re- 
moved before 
the duty .is 
charged. 


Exact account 
to be kept of 
the waſte of 
materials, 


maſs. 


be at leaft five-twentieth parts of an inchy ſhall be liable to 


be broken into ſmall pieces, as directed by 27 G. g. c. 28. 
No maker ſhall remove from the glaſe-houſe in which it 
ſhall have been made, any caſt plate«glas, until the duty 


' ſhall have been charged, on pain of 507. and the ſame ſhall 


be forfeited, with the package: containing it, and may be 
ſeized by any officer. - 27 G. 3. e. 28. . 11. 
By the 27 G. 3..c. 28. f. 12. Every maker of any plate, 
flint, enamel, ſtained or paſte-glaſs, or of fpread window- 
laſs, commonly called broad glaſs; or of window-zlaſ;, 
{not being /pread glaſs) whether flaſhed or otherwiſe ma- 
nufactured, commonly called crown-g laſs, or German /heet- 
laſs ; or of common bottles and veſſels uſed in chemical la- 
oratories ; or of garden- glaſe, or any other veſſel made of 
common bottle-metal, alf, from the firſt of July 178, till 


* rſt of January 1788, keep an exact account of the real 


e of all materials, metal, or other preparations which 
ſhall ariſe in the making of any of the ſorts of glaſs afore- 


ſaid; and thall, within fix weeks of the firſt of January 


1788, tranſmit a copy thereof to the commiſſioners of ex- 
ciſe, which account thall be verified on oath by ſuch maker, 
or his chief workman, before one of the ſaid commiſſioners, 


or the collector or ſuperviſor of the diſtrict. 
By the 27 G. 3. c. 13. Certain duties are laid upon glaſs 


imported, in lieu of the former duties repeated. 


Home duty cn 
glaſs, | 


And by 27 G. 3. c. 28. /. 1, 2. Further additional duties 
are laid upon glaſs imported, which are to be under the ma- 
nagement of the eommiſſioners of exciſe and cuſtoms. 

And by the 17 G. 3. c. 39. If any foreign glaſs ſhall be 
landed or 'unſhipped with intent to be put on „ before 
entry and payment of the duties, or without a warrant from 
the proper officer, it ſhall be forfeited, or the value there- - 
of, and may be ſeized-or recovered of the importer or pro- 
prietor, by any officer of the cuſtoms or exciſe; and the ma- 
ter or other perſon having command of the veſſel, and eve 
other perſon concerned in ſuch landing or unſhipping, ſhall 
forfeit ro0/7: /. 25. . e 

By the 28 G. 3. c. 33. .. 9. The duties of exciſe on fo- 
reign green glaſs bottles imported, are repealed, and an addi- 
tional duty of cuſtoms ĩs charged in lieu thereof. 

By 27 G. 3. c. 13. For every hundred 
weight of materials or metal, or other pre- 

——— by what name ſoever called, that 

all be uſed m'Great-/Br:tain,for the making 
of plate or ffint-glaſs, or enamel, ſtained; or 
paſte-glaſs, or phial-glaſs, thalt be paid by 
the maker thereof WS 2 


Glaſs. 5 


And for every hundred weight of ma . d. 7 
WF rials uſed in making ſpread-window-glafs, 
commonly call broad glass 
= For every hundred weight of materials 
= uſed for making of all other window-glaſs,' . | 
W (not being en whether flafhed, or 
W otherwiſe manufactured, commonly called 5.5 
W crown glaſs, or German ſheet- glass © 16 15 - 
= For every hundred weight of materials 
uſed in making common bottles (not being 
= phials) and of veſſels uſed in chemical la- 
boratories, and of garden-glaſſes, and of all 
other veſſels or utenſils made of common. 10 
bottle metal e Wh eee 
And by 27 G. 3. c. 28. In lieu of the duties of exciſe 
then charged on materials, or metals, or other preparations 
== uſed in making of caſe plate-glaſs, 11. 1s. 5+ per hundred 
== weight ſhall be pai all caſt plate-glaſs made in Grear- 
Britain, and which ſhall be ſquared into plates of a ſuperfi- 
WE cies not leſs than 1485 inches, and of a thickneſs as follows: 
VIZ ; 32 LTH | 
Ten- twentieth parts of an inch at leaſt, if the ſuperficial 
W content be 6147 ſquare inches and upwards. 9.80 
| 1 $6147 and notleſs than 5216 ſquare inches. 
Eight ditto 5215 ditto 4280 ditto 
Seven ditto 4280 ditto 3350 ditto 
Six ditto 3350 ditto 2417 ditto | 
Five ditto 2417 ditto 1485 ditto / 5,6. a 
Any perſon, having paid the duty of glaſs, may export it, Exportation. 
and have the duty drawn back; and if it be relanded it ſnall 
| be forfeited, or the value thereof, and alſo the penalty of the 
bond given on exportation, and every perſon concerned there- ' 
in ſhall-forfeit 1001. 19 G. 2. c. 12. /. 20, 1, 2. 17 G. 3. 
c. 29. /. 35 65 7. 20 G. 3. c. 6. l oY 
The better to regulate the importation, every perſon in- Natice to be 
W. tending to export any glaſs, ſhall, if within the Fates of the Sn ol packing 
= chief office in London, give twelve hours notice, elſe where Portaton. 
XX twenty-four hours, to the officer of exciſe, of his intention 
do pack up ſuch glaſs, and of the time and place; and ſuch 
officer ſhall attend and ſee the ſame packed up, and ſhall 
put a fea] or mark thereon: and any perſon who ſhall. open 
ſuch package, or wilfully deſtroy or deface ſuch ſeal or mark 
== (except the officers of exciſe) ſhall forfeit 20/. But if ſuch 
perſon ſhall not begin and proceed to pack up ſuch glaſs at 
the time mentioned in ſuch notice, or within an hour _ 4 
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298 . Gloves. 


the ſame ſhall be void, and he ſhall give a freſh notice. And 
if, after the ſhipping of any ſuch glaſs, it ſhall be relauded, 
or put into any other veſſel within Great- Britain (ſhipwreck, 
&. excepted) the ſame ſhall be forfeited, or the value there- 
of, and alſo the penalty of the bond * on exportation, 
and may be ſeized by any officer of exciſe or cuſtoms. 
26 C. 3. c. 7.4 374. 
And no glaſs, other than the manufacture of G cat-Britair, 
ſhall be imported into Y eland; on pain of forfeiting the 
ſame, together with the ſhip, and 103. a pound. 19 G. 2. 
i {1p 
Penalties oy The penalties to be recovered or mitigated as by the laws 
recovered. of exciſe, or in the courts at JY/e/tminter ; half to the king, 
and half to him who ſhall ſue. 19 G. 2. c. 12. /. 39. 17 a 
3. c. 39. /. 41. 27 C. 3. c. 28. /. 13. 
And by the 17 G. 3. c. 39. No perſon concerned in the 
glaſs- trade, or in any glaſs-houſe, ſhall act as a juſtice of thc 
peace in any matter relating to theſe duties. ſ. 38. 


Gold and Silver Plate. See PLATE. 


7 155 GSloves. 


Licence to be BY the 25 G. 3. c. 55. it is enacted, That all perſons wno 
taken out annu Az ſhall utter or vend any gloves or mittens, made of filk, 
Ps leather, or any other materials, ſhall take out a licence from 
the ſtamp officers, for which ſhall be paid 15; and ſuch li- 
cence ſhall be renewed annually, ten days at leaſt before the 

end of the year. /. 1, 2. +- | | 
Duty per pair. And for every pair of gloves or mittens above the price of 
| 44. and not exceeding 104. ſold by retail, ſhall be charged a 
ſtamp-duty of 14. Above 104, and not exceeding 15. 44. 
a duty of 24; and all above 1s. 4d. a duty of 3d. Id. /. I. 
And any perſon required to take out ſuch licence, who 
ſhall ſell gloves or mittens without the ſame, ſhall forfeit 200. 


The words deal- Alf every perſon who ſhall ſell or exvoſe to ſale gloves or 

er 14 goes to mittens by retail, ſhall cauſe the words Dealer in Gloves to 

O_o: be written in legible characters over his door, or on ſome 
viſible place in the front of his houſe, ſhop, or warehouſe. 
And any perſon who ſhall ſell any gloves or mittens by re- 
tail, witnout fixing ſuch notice, ſhalt forfeit 5/. for cach 
pair. / 5. 77 | 


And 


— 


VJ 
And cvery unlicenſed perſon who fhall put up thoſe words 

_ tha!l forfeit 4% % 6. „ „„ „ 
Aud eger) perſon who ſhall fell alles quantity than twelve Who are retail 
dozen pair. of gloves. or mittens at one time, to any one per- ers. 4h 


v . 


ſon, ſhall be deemed a retailer. / 7. 5 iis | 
Every perſon ſelling or expoſing to ſale any gloves or Stamped. tickers 
mittens liable to the ſid duties, ſhall cauſe a lumped paper to be allied. 
= t:icket to be affixed on the inſide of the right hahd glove or 
mitten, in ſuch manner as the commithoners ſhall direct; 
and every perſon who ſhall ſell or expoſe to ſale, or purchaſe 
or receive in exchange any gloves or mittens, liable to the 
W ſaid duties, without having ſuch ticket affixed thereto, ſhall 
forfeit 20/. for every pair. But this ſhall not extend to one 
= licenſed retailer of gloves or mittens ſelling to another licenſed 
retailer. / 8, 9, 10. e | 
$0 And any perſon who ſhall fraudulently tear off from . 
na ny glove or mitten any ſuch ticket, or affix in any glove or 8 > 
mitten a ticket which has been before uſed, or ſhall fell or 
= cxpoſc to ſale any pair of gloves or mittens with ſuch frau- 
= Adulent ticket, or ſhall buy or ſell any ſuch ticket in order to 
be uſed again, ſhall forfeit 20/; and either the buyer or ſel- 
ler who ſhall inform againſt the other ſhall be indemnihed. 
It, 34.23% LES XY N | 
/ Retail dealers, when they deliver in a bill or charge for Duty to be 
: ny Ty or mittens, ſhall make a ſeparate charge for the chargedſcparate. 
e « ns 3g 8 | 
” Au penalties for offences againſt this act may be ſued for 
in the courts at MWeſtminſterx; or they may be recovered 
before any neighbouring juſtice, who, on complaint made, 
e the offender and the witneſſes, and, on con- 
feſſion, or oath of one witneſs, give judgment therein, and 
levy ſuch 5 diſtreſs: and if not redeemed within 
ſix days, ſuch juſtice may cauſe the ſame to be ſold, render- 
ing the oyerplus, if any, to the party. For want of ſufficient 
diſtreſs, the offender ſhall be committed to priſon for three 5 
months, unleſs the penalty be ſooner paid. /. 18. FM | | 
Witneſſes who ſhall not appear, after having been duly Witneſſes not 
ſummoned, without reaſonable cauſe to be allowed by ſuch *PParwg. 
juſtice, ſhall forfeit 40s. to be recovered in like manner. 
= | TH ' 1 | | 
And the juſtice before whom any offender ſhall be con- Convidtion. 
victed as aforeſaid, ſhall cauſe the conviction to be made out | 
in the form or to the effect Wein:: 
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Be it remembered, that on the © by of 10 the 
gear of our Lord in the county of AS 


Was 


Application of 
penaltics. 


Mitigation. 


Gloves, &c. not 


to be imported. 


- 


| Gloves, 


wat convicled before me C. D. one of his majeſty's juſtices of 
the peace for the ſaid county, reſiding near the place where thy 
offence was committed, for that the ſaid A. B. on the | 

day of _ not lat pa/!, did [here ſtate the offence] con- 
trary to the flatute in that caſe made and provided; and I ds 
declare and adjudge that he the ſaid A. B. hath forfeited the 
ſam of of lawful money / Great-Britain, fer 
the offence aforeſaid, to be diſtributed as the law diredts, 


Given, &c. 

Any perſon who may think himſelf aggrieved by the judg- 
ment of ſuch juſtice, may, on giving ſecurity to the amount 
of. the penalty and coſts, in caſe ſuch judgment be affirmed, 
appeal to the next ſeſſions, whoſe determination therein ſhall 
be final, and who may award coſts as. to them ſhall ſeem 
meet. /. 20, Fo | 

All penalties, if ſued for within fix months after they have 
been incurred, ſhall go, half to the king, and half with full 
coſts to him who ſhall inform and ſue : if after fix months, 
the whole ſhall go to the king. /. 17, 19. | 

Provided that where the juſtice hall ſee cauſe, he may 
mitigate the penalties, ſo as not to reduce them lower than 
one half, beſides the coſts. /. 21. | 15 

And by 6 G. 3. c. 19. In order to encourage the impor- 
tation of foreign kid and lamb'ſkins unmanufactured; if any 
foreign manufactured leather gloves or mitts ſhall be import- 
ed (and by 25 G. 3. c. 55. J. 25. the ſame is extended to 


foreign leather not completely made into gloves or mittens, 


Two juſtices 
may determine 
offences out of 


the bills. 


Gloves con- 
demned to be 
exported. 


but cut into the form of gloves and mittens called apes or 
tranks) they ſhall be forfeited, . and may be ſearched for and 
ſeized by any officer of the cuſtoms or exciſe: and every 
perſon who import the ſame, or be aiding therein; or, 
being a vender or retailer of any kind of leather gloves or 
mitts, in whoſe poſſeſſion any ſuch foreign manufactured 
leather gloves or mitts, or leather cut into the form of gloves. 
or mitts called ſhapes or tranks, ſhall be found; or who 
ſhall ſell or expoſe them to ſale, or conceal them with 
intent to prevent the forfeiture, ſhall, beſides the forfeiture 
of the ſaid goods, and all intereſt he may havę therein, for- 
feit alſo 200/. with double coſts. . 1. | 

If the ſeizure ſhall be made out of the bills: of mortality, 
and not exceeding the value of 29/, to juſtices may hear 
and determine the faid cauſe and ſeizure of the ſaid goods. 


2. 
And after condemnation, the ſame to be publicly ſold to 
the beſt advantage, by the candle, for exportation; and not 
A f * | 0 to 1 


-_ GunpbWder. 
c be delivered out, till ſecurity be given that the ſame ſhall 
de exported, and not landed in wy part of his majeity's do- 
— minions ; Half the produce ar} ing from the fale, to go to 
dee king, and half to the officer who ſhall ſeize and ſecure 
= the fame. lg „ Vip” hes Proof to lic on 
If any doubt ſhall ariſe with reſpect to where the fame Spe 

were manufactured, the proof ſhall lie on the perſon in whoſe 
poſſeſſion they ſhall be found, an not on the proſecutor ; 
and if not proved that they were manufactured in Great- 
Britain, they ſhall, without further proceeding, be taken to 
have been manufactured out of Creat- Britain. ſ. 4. | 
But if any perſon, in whoſe poſſeſſion ſueh goods ſhall be 
= found (ſuch perſon not importing or concealing the fame). _-. 
WT, ſhall diſcover upon oath, before one juſtice, who ſold the 

W ſame to him, ſo as the vender may be convicted, he ſhall be 
indemnified. /. 5. WAG ln 45 
The ſaid forfeiture to be ſued for in the courts at Ne -- 
minſter; half to the king, and half to the officer who fhal! 
inform and ſue. /. 6. ide eee 
But if the officers of the cuſtoms or exciſe ſhall not, for 
== one Calendar month after condemnation, profecate for the 

== pecuniary penalty; any other perſon may ſue for tlie ſame, 
and it ſhall be diſtributed as aforeſaid. 5 „ 
hut nothing herein ſhall extend to ſubject any wearer of 
ſuch gloves or mitts, as part of his dreſs only, to any for- 

feiture or pecuniary penalty. , 8. . eee 
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Good Behaviour. See SURETY. © + 
Greyhound. See GAME, xk. 
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Geunpowder. 
7 BY the 16 C. 1. c. 21. it is enacted; That all perſons 
may make and fell gunpowder, and bring into the king 
dom ſaltpetre, brimſtone, or any other material for making it. 
1. 0 ad oc: c. . V3. If any perſon ſhall ob- 
.tain a grant for the ſole making or im 1ipo 
he mall incur a premunire. 'S ES ae - 
| Erecting powder-mills, or keeping powder-magazines 
near a town, is 2 nuiſance by the common law, for which 

an indictinent-or information will lie: for ' © r 

In the caſe of &. and /F5lliams, E. 12 7F* the defendanjt 


"oy" * ” . 5 
S was 222 ” j 


was indicted for keeping 400 barrels of powder neat the 
town of Bradford, and was accordingly convicted. 
And in the caſe of K. and Taylor, T. 15 G. 2. the court 
granted an information againſt the defendant as for a nuiſance, 
| on affidavit of his keeping great quantities of gunpowder neat 
„ MAaldlen in Surry. Str. 11692:.... 170 
All ** — But the 12 C. 3. c. 61. repeals all former acts relatin 
— eus to the making, keeping, and carrying of gunpowder ; =, 
enacts, T hat no perſon ſhall uſe any.mill, or other engine 
for making of gunpowder, in any place, except in mills and 
other places where the manufacture of gunpowder ſhall be 
actually carrying on at the time of the commencement of this 
— ve Act, or where it ſhall afterwards become lawful to carry on 
made. © ſuch manufacture by licence for. that purpoſe as herein after 
directed, on pain of forfeiting all ſuch gunpowder as ſhall 
be otherwiſe manufactured, and alſo 25. for each pound. /. 1, 
Lin to befke And every perſon uſing any mill, or other engine, for 
remote from the Making of gunpowder, ſhall, beſides the magazines and ſtore- 
mills. houſes, near his mill or mills, have a good and ſufficient ma- 
3. gazine, remote from ſuch mill or mills reſpectively, for the 
purpoſe. of receiving and ſafe keeping, all the gunpowder 
made at ſuch mills, as ſoon as it can from time to time be 
conveniently removed thereto (which laſt- mentioned maga- 
Zine ſhall be built with brick or ſtone near the river Thames, 
and below Blackwall, or in ſome other convenient place to 
be licenſed by the juſtices, as herein after mentioned), on 
pain that every perſon making gunpowder, without having 
ſuch remote magazine as aforeſaid, ſhall forfeit 25/. for 
every month during which he ſhall make gunpowder with- 
out having ſuch magazine, and 51. for every day during 
which 39h being hindered by ſtreſs of weather or other 
Juſt impediment), ſhall wilfully negle& or delay removing, 
with due diligence, the gunpowder made at ſuch mill, from 
thence, or from the magazine or ſtorehouſe adjoining 
2 the magazine ſo to be ſituate remote from the 
The 8 75 . ſhall, for the purpoſe of making gunpowder, 
4 Pro- uſe any mill or engine worked with a 8 uſually called a 
peſtle- mill, on pain of forfeiting all gunpowder manu- 
factured therein, together with 25. for each pound. /. 2. 
How much to Neither ſhall any perſon, in any mill or engine, make at 
be made at one any one time, under a ſingle pair of mill-ſtones, any quan- 
3 tity of gunpowder, or materials to be made into 1 
exceeding 40lb. weight, on pain of forfeiting all above that 
quantity, and 25. for each pound. /, 3. 
How much ſhall No perſon ſhall at one time dry, in any one ſtove or place 


be dried at one uſed 


uſed for the drying of gunpowder, more than fotty hundred = 

_ weight, on pin of CEN all above that quantity, and 25. 
For each pound. Er. es . o ieee. e | 

8 1 Nor e keep in any corning- houſe, drying- How 1 

W houſe, duſting-houſe,or other place uſed in making gunpowder, _ - __ — UM 

or any building adjoining or belonging thereto, (except ma- 

gazines or ſtorehouſes of ſtone of brick fifty yards at leaſt 

from the gunpowder-mill) auy greater quantity of gun- 

powder than ſhall be neceſſary for the immediate work then 

carrying on in ſuch houſe or place eee on pain of 

W forfeiting all that exceeds ſach neceſſary quantity, and 25. 

W for cach pound 1 M win 1h fn 11ts ret iano's mheta 

Every maker of gunpowder who ſhall keep any charcoal = ona Eo fo 

within twenty yards of any mill or other engine for making. 


\ : 


W 2unpowder,or'of any drying, corning, or duſting-houſe, or 
[10 9 — or ſtorehouſe thereto belonging,” ſhall forfeit 57. 
= for every week that ſuch charcoal ſhall be ſo kept. /. ro. ar 
No dealer in gunpouder ſhall keep at any one time more Within what li- 


Wl chan 200lb. of gunpowder, and; if he is not a dealer, more mitegunpowder 
a chan 50 lb. in ay L mill, magazine; ſtorehouſe, ware- . 

_ houſe, ſhop, cellar, yard, wharf, or other building or place 

= occupicd by him, or on any river or other water, (except in 

carriages loading, unloading, or paſſing; or in ſhips, boats, 

or veſſels loading or unloading ; or paſſing on any water, or 

= dctained there by the tide or bad weather,) within the fol- 

—_ !owing limits; that is to ſay; within the cities of London 

or eſiminſter, or within three miles of either of them; ar 

within any other eity, borough; or market town, or one 

mile thereof; or within two miles of any of the king's pa- 

W laces, or magazines; or within half a mile of any pariſn 

cChurch; or in any other part of Great- Britain; except in mills 

or ocher places which at the commencement of this act ſhall 

de uſed for the making of gunpowder, and in the places where 

_ it ſhall be lawful to make gunpowder, or to keep greater or 

unlimited quantities of gunpow der by force of the proviſions 

berein after contained, on pain of forfeiting the gunpowder 
erxceeding the quantity hereby allowed to be kept, and the 

_ barrels in which it ſhall be contained; and alſo 2. for every 
1ꝛ—T＋ p / p» at grougts wid) | 
_ Provided, that any perſon may keep, for the uſe of any Exception. 
| mine or colliery, any quantity not exceeding 300 lb. weight, % ee 


in anv magazine or warehouſe, if the ſame be within two 
hundred: yards of ſuch mine or colliery, and not within any 

oe limits herein before particularly deſcribed. f. 12. 
_ And it ſhall be lawful for the ices in ſeſſions, ſrom The ſeſſions may 


erecting of new 
and mills or maga- 


, Zziues. 
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and offices, or ſuch magazines for keeping unlimited quan- 
1 tities of gunpowder in places, not being within the cities of 
London or Weſtminſter, or any other limits herein before 
particularly deſcribed, the perſon applying having firſt given 
fourteen days notice in writing of the intention to make ſuch 
application, as well as of the place or places propoſed for 
ſuch purpoſes reſpectively, to an overſeer of the poor or 
churchwarden of the pariih or place wherein it is propoſed 
to erect ſuch new mill and offices or magazine, or of an ad- 
Joining pariſh, if the place. be extraparochial z and ſuch 
overſeer or churchwarden ſhall cauſe ſuch notice to be pub- 
: lickly read on the Sunday next enſuing in the (pariſh church 
LD | after divine ſervice. /. 13. ; | 
Seſtions refuſing And ſhauld the juſtices in the ſaid ſeſſions refuſe to grant 
— a. ſuch licence, the party aggrieved may apply to the ſaid juſ- BY 
tices who are then preſent for a ſpecial ſtate of the caſe, il 
with the proofs offered for and againſt the application, that 
the faid cafe and proceedings may be removed by certiorar / 
into the court of King's Bench; and the juſtices, in their 
return to the certiorar:, ſhall ſtate ſuch ſpecial caſe. And i 
if the court of King's Bench ſhall be of opinion, that the 
Juſtices ought not to have refuſed ſuch licence, they ſhall 


ſ) order them to grant ſuch licence at their next ſeſſions, and 
hall award coſts on the writ of certiorari as they ſhall think Wl 
fit. /. 14. = 1 


No perſon ſhall be liable to any penalty or proſecution Wl 
under this act, for keeping unlimited quantities of gun- 
powder without ſuch licence of the . in any maga- 

_ zine remote from any gunpowder-mill, already built and uſed 
for that purpoſe, in any place not within London or M eſi- 
minſter, or the other limits herein before deſcribed, till the 
expiration of ſix calendar months, after an adjudication by 
the juſtices that the ſame is dangerous. And they ſhall not 
be enabled to make ſuch adjudication, but on complaint to 
them by ſome houſeholder of the pal iſh or place where the 
magazine ſhall be, and after-ſummons of the owner and ex- 

amination of witneſſes. /. 15. vr, ax | 
And whereas the makers of gunpowder may not always 
procuring be able to agree for the purchaſe of ue proper for erect- 
ground for re- ing magazines remote from their mills, the juſtices in ſeſſions, 
mote maga- on application by ſuch makers of gunpowder, may appoint 
Z ucs. 2 | | . . Wa 
| proper pieces of ground not being in London or He/1min- 
fer, or other the limits aforeſaid, and not exceeding one 
acre in any one place, with the uſe of convenient roads there- 
to, on which they may erect magazines, aſter having agreed 
with the owner for the purchaſe - of the ſame ; — if ſuch 


OWner 


| : " 
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owner ſhall, Bot, or, gannet agree, the, juſtices ſhall iſſue 3 DR 
warrant to the ſhęxiff, to ſummon a jury 12 appear before 
them at a, time and place, appointed, who ſhall inquire into 
the true value of, the Haid, pieces of, ground, wich the uſe of 
ſuch. convenient zoads thereumo.... And the juſtices may 
ſend for any perſons, intereſted, and examing any parties or 
witneſſes upon oath ; and the verdict of- che jury ſhall be 
kept amongſt; the, records of the ſeſſions; and the judgment 
of the ſaid juſtices thereon, ſhall, be final: and the ſum of. 
money adjudged, not exceeding thirty years purchaſe, ſhall 
+ be paid to the owner.of the Zr ound; and upon ſuch payment, 
or on his gefuſal to accept the money, then upon leaving the 
= ſame with the juſtices for the owner, the inheritauce of the 
ground, and the uſe of the {aid roads thereto, hall be yeſtedin F 
the purchaſer, his heirs and aſſigns, for the purpoſe aforeſaid. 

2 | 


RP | - 7 | 2 977 | els r | | | 
No perſon ſhall, at any one time, carry more than twenty- What quantities 
five barrels of gunpowder in any waggon, cart, or other g Funroweer 
carriage by land; or more than two hundred barrels in any at one time. 
barge, boat, or other vellel by water (except in veſſels con- 
taining gunpowder. imported from, or intended to be ex- 
ported ta, any place beyond. the fea, or going cbaſtwiſe): 
and the barrels containing it {hall be cloſe, joined and hooped, 
without having any irom about them, and ſo well ſecured, 
that no part of the gunpowder be ſcattered in the paſſage; 
and each barrel ſhall. not. contain more than one hundred 
pounds of gunpowder: and, when conveyed by land, it ſhall 
be incloſed in a leathern bag, or a bag commonly called a 
ſaltpetre Dag ee for the conveyance of 
gunpowder by land, ſhall have a compleat covering of woad, 
painted cloth, tarpaulin, or wadmill-tilts, over all the gun- 
powder therein contained: and no gunpowder, {hall be con- 
veyed in any harge, boat, or other veſſel by water (except 
in veſſels for umpaxtation, or exportation, or going, coaſt- 
wiſe), that has not a cloſe deck; and as ſoon as; any gun- 
powder ſhall be put on board ſuch veſſel, it ſball be covered 
with raw hides. or tarpaulins. And all gunpowder carried 
in greater quantity, or not ag herein before preſcribed, and 


the barrels in which it ſhall be, may be ſeized by any per- 
ſon ; who ſhall have the ſame authority to remove ſuch gun- | 4 | 
powder and barrels, and for that purpoſe to uſe, during 


twenty-four, hours after ſeizure, the carriage or veſſel in- 
which it ſhall be ſeized, and the tackling;; beaſts, and ac- 
cqutrements, belonging thereto, on paying a recomperice for 
the uſe thereof, as is herein after given to perſons ſearching 
Por. H. (19.) 1 under 
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Stale or con- 
de nined guu- 
powder. 


Cumbuſtibles 


on board ſhips 
or veſſels. 


Gunpowder in 


carrying not to 


be delayed. 


Power oſ the 


(arch to be 
made. 


not to be kept 


Gunpowder. 


under a juſtice's arrant: and · ſuch ſeizure, on conviction of 
the oftender, ſhall be for his on uſe. 18. | 
' When any barge, boat, or veſſel, with ſtate, condemned, 
or returned gunpowder on board, arrives at the wharf, key, 
or place where it is intended to be landed, no perſon ſhall 
begin to unload, or bring down to ſuch wharf, key, or place, 
with intent to load in ſuch veſſel, any other gunpowder, 
till the whole or part of ſuch ſtale, condemned, or returned 
gunpowder, be firſt unloaded and carried away from ſuch 
wharf, key, or place of landing: and after fuch unloading 
and carrying _ of part of ſuch gunpowder, no perſon 
ſhall begin to load, or ſo bring down with intent to load, 
any greater quantity of other gunpowder than the part un- 
loaded and carried away; on pain of forfeiting all fuch gun- 
3 as ſhall de ſo brought down or loaded contrary here- 
unto. /. 19. e 
If any — who ſhall have the care or management of 

any barge, boat, or other veſſel (except ſhips for importa- 
tion, exportation, or going coaſtwiſe,) loaded with gun- 
powder, or any other perſon on board, ſhall bring, have, 
or uſe any charcoal or other combuſtible matter, or any fire 
or lighted candle, or ſhall ſmoak, or permit any perſon to 
incal on board, he ſhall forfeit 5/. /. 20. 5 

If any perſon who ſhall have the care of any waggon, 
cart, or other carriage, uſed for the conveyance of gunpow- 
der, ſhall, after beginning to load therein any quantity of 

unpowder, or beginning to unload the fame thereout, ſhall 
— at any place of loading, or in the loading or unloading 
ſuffer more time to paſs than ſhall be — or if any 
perſon who ſhall have the care of any barge, boat, or other 
veſſel uſed for the conveyance of gunpowder by water (except 
in the caſe of importation, exportation, or carrying coaftwile) 
ſhall, after beginning to load or unload any quantity thereof, 
ſtopat any wharf, key, or other place of loading, or inthe load- 
ing or unloading ſuffer any longer time to paſs than ſhall be 
neceſſary for that purpoſe, not exceeding eighteen hours, 


unleſs hindered by the weather; or if any perfon ſhall take 


in or carry in ſuch carriage or veſſel any other kind of la- 
ding, he ſhall forfeit 10/. . 21. | 

Bur none of the ſaid proviſions concerning the convey- 
ivg, loading, or unloading, ſhall extend to any carriage or 
veſſel, that ſhall not carry a quantity of gunpowder excced- 
ing one hundred pounds weight. /. 22. 

And the the more eaſily to diſcover offenders, any juſtice, 


juſtices to cauſe on demand made, and reaſonable cauſe aſſigned upon oath, 


may iſſue his warrant for ſearching, in the day — any 
oule, 


.- GunpoWder. „ 
| houſe, mill, magazine, ſtorehouſe, warehouſe, ſhop, cellar, 
yard, wharf, or other place, or any carriage, ſhip, boat, or 
veſſel, ' in which ſuch. gunpowder is ſuſpected to be made, 
kept, or carried, contrary to this act: and all gunpowder \« 
found on ſuch: ſearch, and the barrels -in which it is con- 
tained, ſhall be immediately ſeized by the ſearcher, who ſhall, 
with all convenient ſpeed, remove the ſame to ſuch proper 
place as he ſhall think fit; and in caſe of gunpowder ſeized 
in any carriage or veſlel, may uſe for the purpoſe of removal, 
for twenty-four hours after ſeizure, ſuch carriage or veſſel, 
with the tackling, beaſts, and accoutrements belonging 
thereto (paying afterwards to the owner a recompence for 
the uſe thereof, to be ſettled by the juſtices before whom 
the cauſe ſhall be heard), and may detain ſuch gunpowder 
and barrels, till it ſhall be adjudged on a hearing before two 
juſtices whether it ſhall be forfeited. /. 23. = | 
No maſter of any veſſel outward, bound ſhall receive on Regulations on 
board more than 25lb. of gunpowder {except for the king's the river 
ſervice) before the arrival of ſuch veſſel at or below Black- Thames. 
wall ; and the maſter of every veſſel coming into the river 
Thames thall (except ſuch veſſel ſhall be in the king's ſer- 
vice) put on ſhore, in proper places, all the gunpowder on 
board exceeding 25 lb. either before the arrival of ſuch vel- 
ſel at Blackwall, or within twenty-four hours (if the wea- 
ther will permit), and ſhall not afterwards have on board a 
greater quantity than 25 lb. (except for the king's ſervice) ; 
on pain of forfeiting all that ſhall*"be found on board above 
25 Ib. and the barrels containing the ſame, and 24. for every 
pound exceeding the quantity of 2 glb. / 24. | 
And the maſter, wardens, and aſſiſtants of the corpora- 
tion of Trinity-houſe of Deptford Strond ſhall appoint 
ſearchers, who may, between ſun-riſing and ſun-ſetting, 
enter any ſhip or veſſel (except thoſe belonging to his ma- 
jeſty) in the Thames above Blackwall, and ſearch for un- 
lawful quantities of gunpowder z and ſhall have the ſame 
powers of ſeizing, removing to proper places, and detaining 
all ſuch gunpowder and barrels, as are herein before given 
to perſons ſearching by a warrant from a juſtice. /. 25. 
All penalties on this act ſhall be recovered before two Penalties how 
Juſtices, on conviction, by confeſſion or oath of one witneſs; recovered. | 
half to the king, and half to the informer ; and, where the 
penalty ory it ſhall be levied by diſtreſs : for want 
of ſufficient diſtreſs, the offender ſhall be committed to the 
houſe of correction, there to be kept to hard labour for any 
nume not exceeding {ix months, nor leſs than three. /. 26. 
P roſecution to be commenced within fourteen days after Lunitation. 
+0 X 2 | ſeizure 7 
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ſeizure of the gunpowder, or commiſſion of the offence 
where there ſhall not be any ſeizure; /. 27. 
General excep- But that this act ſhall not extend to any mills, or other 
8 8 buildings, erected for making gunpowder in any lands be- 
| longing to his majeſty; or to the keeping of gunpowder at 
any of his majeſty's ſtorehouſes or magazines; or to hinder 
the trial of gunpowder by his maſeſty's officers ; or to the 
keeping of gunpowder at the magazines at Barking -Creel /- 
mouth in Eſſex, Eyrth- Level, Kent, or the magazines near 
Liver pc, or the city of Bri/io!; or to the carriage of gun- 
powder to or from the king's magazines, under a ſpecial 
order from the board of ordnance; or to the carriage of 
gunpowder with forces on their march, or with the militia 
during their annual exerciſe, or which ſhall be ſent for the 
uſe of ſuch forces or militia. /. 29. 29 
Neither ſhall this act extend to hinder any perſon from 
carrying an unlimited quantity of gunpowder, in ſuch cloſe 
decked veſſels, and in ſuch manner as is herein before di- 
rected, from any veſſels lying below Blackwal!, or from 
ſuch magazines lying below Blackwall, and going to any 
place beyond ſea or coaſtwiſe. /. 30. 
Exception of Provided, alfo, that nothing in this a& ſhall extend to the 
battle powder. nowder-mills now erected in the pariſhes of Battle, Crows- 
hurſt, Seddelcomb, and Brede in the county of Suſſex, ſo far 
as relates to the making that fine fowling gunpowder only, 
which is known by the name of battle-powder. ſ. 5, 


Guns. See GAME. 


Hackney Coaches and Chairs. 
Commiſſioners, BY the 9 Ann. c. 23. 7. 1. The king may appoint perſons, 


not exceeding five, to be commiſſioners for regulating 
hackney coaches, within the bills of mortality. 


Duty ros. a Which ſaid commiſſioners ſhall, under hand and ſeal, li- 


12% ay cence hackney coaches in London and W/:/tminfler, and the 
ſuburbs thereof, and other places in the bills of mortality, not 
exceeding 1000; and on every licence ſhall be referved 5s. 2 

week (and 5s. a week more by the 24 G. 3. //. 2. c. 27. 


J. 1.) to be paid monthly. 9 Ann. c. 23. /. 2. 11 G. 3. 


„% YR | 
EO ou And they ſhall licence hackney chairs, not | exceeding 


400, within the faid liberties; reſerving a rent of 10s. a 
year, 


© within the bills of meu fog be e on every 


year, to be paid quarterly. 9 Aun. c. 23.7. 3.10 Ann. 


. 10. . 158. 12 C. c. 12. /. 15. . 5 
: Fry 9 Ann. c. 23. Every coach and chair ſhall To be marked. 
have a diſtinct mark on eaca fide; and any perſon who ſhall 


alter ſuch mark ſhall forfeit 5“. half to the informer, and 


half to the king. 1 | 5 | 
Horſes to be uſed with a hackney-coach ſhall not be un- e 


der fourteen hands high. 9 Hun. c. 23. J. 4. 

No perſon ſhall drive, or let to hire, any hackney coach Driving vith- 
without licence, on pain of .5/; nor ſhall any one carry any out licence, 
perſon in a hackney chair without licence, on pain of 405. 
in like manner. Id. . SD 5 

By the 24 C. 3. / %. 2. c. 27. Any. perſon who ſhall drive Mourning 
a mourning coach or hœarſe to a funeral, within the city or n 
ſuburbs of London and Meſiminſter, or elſewhere within the . 
bills of mortality, or within five miles of Temple- Bar, with- 
out having à number fixed on the. fore- ſtandard, ſhewing it 
to be licenſed, ſhall forfeit 5/.. And the commiſſioners, on 
information, may ſummon the driver thereof, and, though 
no exptefs hiring ſhall be proved, it ſhall be adjudged a 
driving for hire. | | | 

No unlicenſed perſon ſhall ply with any coach or hearſe, 
or ſhall let to hire any mourning coach, within the liberties 
aforeſaid, on pain of 50. as for driving unlicenſed. 1 G. / 
2. c. 57 fo 3. 15 . . _— 
Every licenſed coachman, plying for hire, within the Limitation of 

Cities and ſuburbs of London and Mieſiminſter, or elſewhere diſtance. 


day of the week, at ſeaſonable times, to go any where 
within the diſtance of ten miles from either of the ſaid 
cities. 7 G. 3. c. M. . , 12 G. 3. Co 9. 41. 

But by the 12 G. 3. c. 49. No perſon who {hall regu- Indulgence to 
larly uſe ſuch hackney coach as a ſtage coach, to and from ſtage coaches 
any of the towns or places in the neighbourhood of London "tomy the 
or Meſiminſter, ſhall be obliged to carry any fare out of 
the ordinary courſe of his ſtage-work or duty; provided 
that, by painting in legible characters on the door of ſuch 
coach, or on a board to be affixed on ſuch door, he ſhall 
plainly denote and diſtinguiſh the ſame to be a ſtage coach 
to and from ſuch town or place. /. 2. | 

And by the 12 G. 3. c. 28. Every hackney coachman river, Re 
plying for hire, without a check-itring or wire, placed in a a ct:ec-i ring. 
convenient part of the coach, as to the commiſioners ſhall 
ſeem meet, ſhall forfeit 55; to be recovered as other penal 


ties by any law relating to hackney coaches, 
13 „ And 


— 
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By-laws. And the commiſſioners are impowered to make by-laws, 
| which ſhall be binding to all perſons licenſed, the renters of 
= licences, and the drivers. 9' Ann. c. 23. f. 16. 1 6. 
AH. 2. c. 57. J. 1. | * 

But duch by-laws are to be approved by the lord chancel- 
lor, commiſſioners of the great ſea}, two chief. juſtices, and 

chief- baron, or three of them. 9 Ann. c. 23. /. 17. 
Rates or fare. By the 26 G. 3. c. 72. it is enacted, That every licenſed 
coachman may demand and take the following fares: viz. 
For every diſtance not exceeding one mile and a quarter 
124; not exceeding two miles 15. 64; not exceeding two 
miles and a half 25; and fo progreſſively increaſing 6d. for r! 
every half mile ſuch coach ſhall go further. And with re.. 
gard to time, the following are the regulations: if not ex. | 
ceeding three quarters of an hour, 15; if not exceeding one 
hour, 1s. 64; if not exceeding one hour and twenty minutes 
25; and 64. for every twenty minutes after. ' For a day of 
twelve hours t4s. 64; and any time above twelve hours ſhall 

. be paid for according to the rate aforeſaid. . 1. 
— fre. And by the ſame ſtatute, ſ. 2. Any perſon who ſhall exaQ 
© or take any more than the rates aforeſaid, ſhall be ſubject to 
the like penalties and puniſhments, and to be levied in like 
manner as by any law now in being reſpecting hackney 
coaches. And the fares may be-recovered in the like man- 
ner as the fares for hackney coaches are by any act of par- 
liament now recoverable, - = 
Fare of chairs. A chairman may take for _y diſtance not exceeding one 

mile 124; above one mile, and not excecding one mile ang 
four furlongs, 16. 64; for every further diſtance not: exceed- 
ing four furlongs 64. And by the hour, 15. 64. for the firſt 
hour, and 64. for every half hour after. 7 G. 3. c. 44. 


13. - LY: 
2 for ext J Mos hackney coachman refuſing to go at, or exacting 
n more for his hire than according to the act, or by-laws, ſhall 
forfeit | ſum not exceeding 30. nor under 10s, 1 6. . 2. 

; "7 - iy MEA 

— -» xr kg 2. 7 driver of a coach, or carrier of a chair for 
hire, acting under a'perſon licenced, who ſhall be guilty of 
miſtehayjour, by demapding more than his fare, or giving 
abuſive language, or other rude behaviour, ſhall, on con- 
viction on oath, forfeit not exceeding 20s. to the poor; 
and if he ſhall not pay the fame, he ſhall be committed to 
Bridewell, or ſame other houſe of correction, there to be 
kept to hard labour for ſeven days, and he ſhall receive the 
ublic correction of the houſe before he be diſcharged. 9 


An, c, 23, / 44. 
| 44 FAY 


in any law relating to the licenſing and regulating of back- 7” 
priſon as by any former act, and for any time 8 


of the houſe. 7 G. 3. c. 44. 15. 
Bride well or other houſe of correction as aforeſaid, they may 


lect or refuſe (being duly ſummoned for that purpoſe) to negleGing to 


' recovered as the other penalties ; and if he ſhall negle& or 


with his driver, before the commiſſioners, upon the third 


and Chairs. =. 


And further, on the miſbehaviour of a coachman or Further puniſh- 
chairman by abuſive language, or otherwiſe, the commiſſion- ut. 


ers may revoke his licence, or inſlict on him a penalty not 


exceeding 3/. to the poor; on non-payment whereof he 
ſhall be commited to Bride well, or ſome other houſe of cor- 
rection, there to be kept to hard labour for thirty days. 
9 Ann. c. 23. . 49. 7 G. 3. c. 44. / 16. 


In all caſes where any perſon for any offence mentioned 1 
may comm: 


ney coaches and chairs, ſhall be liable to be committed to 
priſon; it ſhall be lawful for the commiſſioners, or any 
three or more of them, either to commit ſuch offender to 


one month, or to commit him to Bridewell or other hou 
of correction, there to be kept to hard labour for any time 
not exceeding one month, and alſo to receive the correction 


And in all caſes where they may comic inde to 


commit them immediately upon their being convicted before 
them. 10 G. 3. c. 44+ / 5. wo | Z 
And by the 9 Aun. c. 23. If any perſon ſhall refuſe to Perſons reſuſing 
pay, or ſhall deface any coach or chair, any juſtice may to pay. 
grant his warrant to bring him before him; and on proof on 
oath, may award ſatisfaction to the party; and on refuſal to 
pay, may bind him over to the next ſeſſions, who may de- 
termine the ſame. . 22 -- Eg 

By the 10 G. 3. c. 44» If any licenced perſon ſhall neg- Licenſd pern 


appear by Himſelf or his renter, he ſhall forfeit 105. to be Pear on ſum- 


refuſe to appear, 1 with his renter, upon the third 
ſummons, the complaint may be heard and determined in 
his abſence. ſ. 6. 1 

And by the 24 G. 3. / /. 2. c. 27. / 3. If any owner of 
a licenſed hackney coach ſhall refuſe or neglect to appear, 


ſummons left at his uſual place of abode, the commiſſioners 
may revoke ſuch licence, and licence another perſon in his 
room. „ n iv 
By the 26 G. 3. c. 72. If any hackney coachman or his ren- 

ter, ſhall be in arrear for rent made payable by his licence for 
any longer time than is expreſſed therein, the commiſſioners 
may revoke ſuch licence, and levy the money upon the goods 
of either the owner or renter, in like manner as by any law 
now in being with reſpect to the owner. /. 3. 
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Rents and pe- 


Darts. 


The rents and penalties to belevied by diſtreſs, by war- 


naices Ievied by rant of three commitioners ; which diſtreſs ſhall be fold in 


dure * 


Carts. &c. 
within the 


limits, &c. 


Licence for te- 
tail hats. 


ten days, charges of the diſtreis and warrant being firit deduct- | 


ed (it on feven days' notice they ihall not pay the fine without 
ſuch warrant); and for want of. diſtreſs, the offender to be 
i npriſoned till paid; and ſhould any rent remain unpaid for 
tourteen days, the commiſſioners may withdraw the licence, 
9 Amn. c. 23. J. 12. | 


| The breach of the by-laws, and of theſe rules and orders, 
may be puniſhed by any juſtice of the peace, mayor, bailift, 
or other magiſtrate, where the offence ſhall be committed, 
in like manner as by the commiſſioners. 9 Ann. C. 23. /. 
17. 1 G. foe 2. c. 57. . 7. :4 Go 3. c. 36. 7 G. 3. c. 
N. , 19. 10G. +.oco gp fe .. 10 


And by the 10 C. 3. c. 44. All penalties levied by any juſ- 


tice, mayor, bailiſt, or other magiſtrate, ſhall be by them 
tranſmitted to the receiver- general of the duties on hack- 
ney coaches and chairs, and they ſhall alſo tranſmit. a cer- 
tit cate thereof to the commiſſioners, within ten days after 
levying ſuch penalty, on pain of 100; half to the king, and 
halt to him who ſhall ſuc. /. 8. RO 3 7 
And by the 24 C. 3. / H. 2. c. 27. ſ. 8. No perſon ſhall 
drive any cart, Car, dray, or other ſuch like carriage, within 
the limits of the cities and ſuburbs of London and Heſimin- 


/ter, or elſewhere within the bills of mortality, or within 


five miles of Temple-Bar, or within the borough of South- 
ward, except the owner thereot ſhall have entered his 
name and place of abode with the ſaid commiſſioners; and 
alſo cauſed his name, and the number of ſuch carriage, to 
be put upon ſome conſpicuous part thereof: every driver fo 
offending ſhall be liable to all the penalties and forfeitures 


created by any law now in being relating to ſuch like car- 


riages. 


Harbour filling up. See BANKS, RIVERS, and 


NAVIGATION... .' 
/ Hares. See GAME, 


P Y 24 C. 3. c. 51. %. 2. it is enacted, That all re- 

tailers of hats, commonly called felt pr wool, ſtuff, or 
beaver hats, or any leather, or japanned hats, ſhall take out 
, a licence 
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Hats.- 313 
a licence from the ſtamp officers, for which ſhall be paid, 
within the bills 40s. elſewhere 35; and ſuch licence {hall he 
renewed annually ten days at leaſt before the end of the year. 
„ 2, a 755 . . 
And for every hat which ſhall be ſold by ſuch licenſed re- Duty on hats. 
tailer, not excceding the value of 4s. ſhall be charged a 
ſtamp-duty of 343 above 41. and not exceeding 75. a duty 
of ſix-pence ; above 75. and not exceeding 128. a duty of 
15s. All above 125. a duty of 25. / J, © | 
Andevery perſon who ſhall fell any leſs quantity than one Who ſhall be 
dozen of hats at one time to any one perſon, ſhall be deemed 52 retailers 
a retailer. . 7. Frors 7 n 
And if any retailer ſhall ſell any ſuch hats without a li- 
cence he ſhall forfeit 50. /. 3. ien | 1 
And every licenſed retailer in hats ſhall cauſe the words Certain words 
Dealer in hats by retail to be put up over the door, or in the to be put up 
front of his houſe or ſhop ; and if he ſells any hat without e? the door. 
fixing ſuch notice, he ſhall forfeit 40. /. 8. . 
And any unlicenſed perſon who ſhall put up theſe words 
ſhall forfeit 50. /. 6. e 
very perſon who ſhall ſell or expoſe to ſale any hat liable stamp tickets, 
to the Juties aforeſaid, ſhall cauſe a amped paper ticket to be | 
aſfixed on the inſide of the lining of the crown thereof, in 
ſuch manner as the commiſfioners thall direct: and any per- 
fon who ſhall fell or expoſe to ſale, or purchaſe or receive 
in exchange any hat liable to the ſaid duties, without having 
ſuch ticket affixed thereto, ſhall forfeit 10/. for every hat; 
but not to extend to one licenſed retailer of hats ſelling to 


| another liceſed retailer. /. 8, 9, 10. wy | 


And if any perſon ſhall fraudulently tear off from any Perſons fraudn 
hat any ſuch ticket, or affix in any hat any ticket which /-»tly wing 
has been before uſed, or ſhall (ell or expoſe to ſale any hat _— 
with ſuch fraudulent ticket, or buy or ſell any ticket in order 
to be again uſed, he ſhall forfeit 2006; and either buyer or 
ſeller informing againſt the other ſhall be indemnifed. /. 
II, 12, 13. . 

And when any licenſed retailer ſhall deliver in a bill or 
= charge for any hat, he ſhall make a ſeparate charge ſor the 
duty. / 14. | TED © N 
All penalties exceeding 207. ſhall be ſued for in the courts Penalties how 
at Meſiminſler; if 201, or under, they may be recovered be- to be recovered 
tore any neighbouring juſtice, who on complaint made may 
ſummon the offender, and the witneſſes ; and upon con- 
feſſion, or oath of one witneſs, give judgment therein, and 
levy ſuch penalties by diſtreſs, ard if not redeemed within 
ux days, may cauſe the fame to be ſold, rendering to the 


party 


—_ x Hats: 
party the overplus, if any: and for want of ſufficient 
diſtreſs, the offender ſhall be committed to priſon for three 

months unleſs ſuch penalty be ſooner paid. Any perſon 
Appeal. who may think himſelf aggrieved. by the judgment of ſuch Ml 
| Juſtice, may, on giving ſecurity to the amount of the penalty 
and coſts, in cale ſuch judgment be affirmed, appeal to the 
next ſeffions, whole determination therein ſhall be final, and 
they' may. award coſts as to them ſhall ſeem meet. J. 18, 

20. 
Witneſſes not Witneſſes, who have been duly ſummoned, not appearing, 
appearing. without reaſonable cauſe to be allowed by ſuch juſtice, ſhall Ma 
forfeit 40s. to be recovered in like manner /. 21. 1p 
All penalties, if ſued for within fix months after the of. MR 
fence is committed, ſhall be half to the king, and half, with 
full coſts, to him who ſhall inform and ſue for the ſame; 
| if after ſix months the whole to go to the king. / 17, 19. 
Mitigation. But where the juitice ſhall ſee cauſe, he may mitigate te 
penalties, ſo as not to reduce the ſame lower than half, over Wa 


Appkcation of 
mr 


and above the coſts, /21. * 
Importationand And by the 27 G. 3. c. 13. (Schedule A) For every hat 
8 of made of, or mixed with felt, hair, wool, or beaver, imported, 

ſhall be paid a duty of 2/. 45. And there ſhall be allowed 
on exportation a drawback of 1/. 19s, 1 
Exportation. A licenſed perſon may export any number of hats, not ed 


leſs in quantity than two dozen in one package, without 
having the ſtamp ticket affixed thereto, on giving notice to 
the neareſt diſtributor of the ſtamps, who ſhall grant a cer 
* e 24 G. 3. c. ST. feſſe 2. |. 24. 8 N 

1 nd in order to encourage the hat manufactory, no hare 
— — bn ſkins, hare-wool, ——— or undreſſed coney-ſkins, FRY 
ex ported. ſhall be exported, or loaden upon any horſe, cart, or other 
Carriage, or laid on board any ſhip or boat in order to be 

- exported, on the penalty of 500/. and the forfeiture of the RE 
ſame: and every perſon who ſhall be aiding or aſſiſting therein Wu 
ſhall forfeit 40/. ' 24 C. 3. c. 21 ,. 2. .. I, 2. —_ 
And if any perſon ſhall dye any ſuch ſkins, or be aiding am 


Nor dyed. 
EY and aſſiſting therein, he forfeit 20/; and ſuch ſkins 
ſhall be ſeized, with the machines and ather utenſils and 
apparatus uſed therein, and the ſame ſhall be forfeited. /. 3. 
a And by the fame ſtatute, /. 6. For the further encourage- 


ment of the hat manufatory, all goats hair or Turkey goats 
wool may be imported duty free. /. 6. | 

Penalties how Penalties by this act impoſed are to be recovered in the 
recovered. ſame manner as directed by the acts for preventin frauds in . 
the revenue of the cuſtoms, and ſhall be applied half to the Mt 
king, and half to him who ſhall ſue within the county | 


where tue offence was cominitted. /. 4, 5. 


C, ) 
- Hawkers and Pedlars. 


B Y the 9 & 10 IF. c. 27. Every hawker, pedlar, petty Licence duty. 
D chapman, or any other trading perſon going from town 
to town, or to other men's houſes, and travelling either on 
foot, or with horſe, horſes, or otherwiſe, within the kingdom 
of England (except as hereafter excepted) carrying to ſel}, 
or expoſing to ſale, any goods, wares, or merchandizes, 
ſhall pay a duty of 40. for each year. And every perſon ſo . 
travelling with a horſe, aſs, mule, or other beaſt bearing or 
drawing burden, ſhall pay 4/. for each year he {hall fo | 
travel with, over and above the firſt mentioned duty of 4/. RY 
1 For each year he ſhall fo travel with.] The ſenſe is here 
manifeſtly imperfect, and ſeems as if the word with ought 
to have LES left out, and that ſuch perſon was meant to 
pay only 4. for each year he ſhall ſo travel, and not for each 
. horſe. As in the caſe of K. and Robotham, H. 3. G. 3. 
On a conviction upon this act being removed into the 
King's Bench by certiorari, exception was taken, that the 
conviction was, for not having a licence to produce for each 
horſe he travelled with, although it appeared that he had a 
regular licence to travel with an horſe ; which licenſe juſti- 
fied his travelling with one qr more: for the words of the 
act are, that he ſhall pay the ſaid additional duty for each 
2 he 2 fo travel with, and not for each horſe or other 


beaſt of burden. And the conviction was quaſhed. Burr. 


. - 


Mans}. 1472. | 8, . 4 TON | 
35 | And b the 29 75 1 Co 26. it is enacted, That from and Additions! duty 
after Augu/? 1, 1789, the following additional duties ſhall by 29 G. 3. 
de paid by every hawker, pedlar, petty chapman, and every 2 7 
5 other trading perſon or perſons, going from town to town, 
or to other men's houſes, and travelling either on foot, or 
with horſe, horſes, or otherwiſe, in England, Wales, or the 
town of Berwick upon Tweed, carrying to ſell, or expoſing 
to ſale, any goods, wares, . or merchandizes, a duty of 4/. 
per annum. 3 e | 

And every Gia ſo travelling with a horſe, aſs, or mule, 
or other beaſt bearing or drawing burden, the additional 
ſum of 41. yearly, for each beaſt he ſhall ſo travel with, over 
and above the former duties, N | 

Perſons applying for licences are to produce a certificate Hawkers muſt 
of their good character, ſigned by the A ha man of the pa- Bae © certili- 
riſh and two reputable inhabitants, and the certificate ſo Fa 


produced ſhall be in the following form ; 
WE Ws 


- 


* 
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Farm of thecer- We A. B, miniſter, and C. D. and E. F. two houſe- 
holders reſiding at in the” pariſh [ chape/ry, or other- 

wiſe as the caſe may be] of in the county of 
do hereby certify, that G. H. hath been known to us for 
the ſpace of years laſt paſt, and during that time hath 
uſually reſided in the pariſh [chapelry, or other wiſe as the 
caje'may be] of and is a perſon of good character and 
reputation, and is a fit perſon to be licenſed to exerciſe the 
trade of a hawker, pedlar, or petty chapman. 
Dated the day of 

Rad | A. B. Miniſter. 
EY IM 26s 2 12 Houſcholders 
The werds l. And every hawker ſhall mark on every pack, box, bag, 
cenſed hawker trunk, caſe, cart, waggon, or other vehicle of conveyance, 
| tobe on every every room or ſhop in which he ſhall trade, and upon every 
Pack, &c. handbill or advertiſement which he ſhall diſtribute, the 
words LICENSED HAWEER,, with the number, name, 
or other mark of diſtinction, written or printed on the reſpec- 
tive licences, in Jarge Roman Capitals, under, a penalty of 

10/. for every offence. Js | 
= . Unlicenced perſons ſo marking their goods ſhall forfeit 100. 
A „ds. Hawkers ſelling ſmuggled goods, or goods fraudulent]y 
> . me 6% procured, either by themſelves, or others with their privity 
or knowledge, ſhall forfeit their licences, and for ever be 
incapable ot obtaining a new licence, over and above the pe- 

| nalties inflicted on illegal trafficking. 

Not to open Nothing contained in this act, or in that of g and 10 J 
=o without e. 27, {hall authoriſe or empower any hawker, pedlar, petty 

ing an houſ-! . 5 
holder, nor to Chapman, &c. traveliing on foot, or with horſe or horſes, to 
ſcll by auction open a room or ſhop, and expoſe to ſale an goods, wares, 

or merchandizes, by retail, in any town, pariſh, or place, 
ſuch perſon not being a houſeholder there, or the ſame not 
being an uſual place of his abode, or of his carrying on bu- 
ſineſs, to vend or ſell any goods or merchandizes whatſoever, 
by outcry, knocking down of hammer, candle, lot, parcel, 
or any other mode of ſale at auction, or whereby the beſt 
or higheſt bidder is or ſhall be deemed the purchaſer, on pain 
of 50/. for every offence. | 
And from and after Fuguf? 1, 1789, the whole of the 
former duties, and the additional ones, ſhall be paid 
on taking out the licence, without any diſcount, to the com- 
miſſioners for licenſing hawkers, pedlars, and petty chap- 
men, or ſome perſon or perſons authoriſed by them. 


Every 


N 23 
F 


by two commiſſioners, ſhewing ſuch authority, or upon de- 
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Fs ; ich Counterfeit l- 
Every perſon who ſhall forge or counterfeit; or travel with OY 


a forged or counterfeit licence, ſhall forfeit 1 00/. ; | | 
And every perſon lending or letting his licence to hire, ay. 8 
and every perſon travelling or trading with a borrowed li- Se 
cence, ſhall forfeit 40/; and the licence of the perſon lend- 
ing it, ſhall be from thenceforth forfeited and void, and ſuch 
2 ſhall be utterly incapable of ever having any other 
icence. 45 Ks 
It ſhall be lawful for any perſon whatſoever to ſeize and pages traveÞ 
detain any hawker who {hall be found travelling without a hen 
licence, or ſhall refuſe to produce to ſuch perſon a hcence 
according to this act, or, after being required ſo to do, for a 
reaſonable time in order to give notice to a conſtable, head- 


borough, tithingman, or other peace-officer, who are hereby 


required to carry ſuch perſons ſo ſeized, unleſs they ſhall 


in the mean time produce their reſpective Jicences, before 


ſome juſtice of the peace, who, upon proof by confeſſion of 
the party offending, or by, the oath of one credible witneſs, 
and no licence being produced by fuch offender before the 
ſaid juſtice, he is required by warrant under his hand and ſeal 
to cauſe the ſaid ſum of 401. to be levied by diſtreſs, render- 
ing the overplus, if any, to the owner of the goods, after 
deducting the charges of the ſaid diſtreſs. FOR 8 | | 
And it ſhall be lawful for any perſon or perſons authoriſed Who may de- 
ls 

mand of any juſtice of the peace, mayor, conſtable, or other l N 


officer of the peace where the hawker ſhall trade, or by any 


officer of the cuſtoms or exciſe, to demand of any hawker 
found travelling to produce a licence according to this act, 
and upon refuſal, or not having his licence ready to produce, 
he ſhall forfeit 10/; and for nonpayment thereof ſhall ſuffer 
as a common vagrant, and be committed to the houſe of 
correction, | | 5 
Every conſtable, &c. refuſing to aſſiſt in the execution of 
this act, ſhall, on conviction, on the oath of one witneſs, 


before one juſtice, forfeit fl. for each offence. 


It ſhall not be lawful for any hawker to ſell his wares in 
any county, city, or town, by virtue of any licence, in cafe 
the juſtices at the general quarter-ſefligns ſhall have made 
an order that hawkers ſhall not have liberty to vend their 
goods in ſuch county, city, or town, on pain of forfeiting 100%. 

Hawkers, &c. licenſed by this act may fee up, 0C2upy, uſe, Hawkere may 
or exerciſe any craft, myſtery, or occupation, in the place fet up thops 
where they are reſident inhabitants, though not brought up Where they re- 
thereto by apprenticeſhip, notwithſtanding the act of 5 3 8 

| and 
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Not to extend 


to haw keis of 
newſpapers, or 
the makers of 
what they ſell. 


Penaltics how 
recovered. 


Witneſſes. 


Hawkers and Pedlars. 
_ if they ſhall be proſecuted, they may plead the general 
iſlue. ä 5 

Nothing in this act ſhall extend to prohibit any perſons 
from ſelling any printed papers licenſed by authority, or any 
fiſn, fruits, or victuals, nor to hinder any perſons who are 
the real workers or makers of any goods, wares, or manu- 
factures of Great- Britain, or his, her, or their children, ap- 
prentices, agents, or ſervants, from carrying abroad, expoſ- 
ing to ſale, and ſelling by retail a ofdiewite, any of the faid 
goods, wares, or manufactures, in any mart, market, or fair, 
and in every city, borough, town-corporate, and market 
town; nor any tinkers, coopers, glaziers, plumbers, harneſs- 
menders, or other perſons uſually trading in mending kettles, 
tubs, houſhold goods, or harneſs whatſoever, from going 
about and carrying with him or them proper materials for 


mending the ſame. 


No wholeſale dealer in ye goods, ſelling by wholeſale 
only from houſe to houſe, ſhall be deemed a hawker. 
| Penalties above 20/. are to be recovered, with coſts, in 
any court of record at Meſiminſter, by action of debt, &c; 
half to the king, and half to him who ſhall inform or ſue for 


the ſame. Bo 


Penalties under 20/. are recoverable before a juſtice, by 
confeſſion, or oath of one witneſs, and appropriated as above: 
In caſe of non-payment they ſhall be levied by diſtreſs; and 
for want of ſufficient diſtreſs, the offender ſhall be commit- 
ted to priſon for any term not leſs than one month, and not 


_ exceeding three. 


Perſons who think themſelves aggrieved by the judgment 
of ſuch juſtice, may, on giving ſecurity to the amount of the 


penalty aud coſts, in caſe ſuch judgment be affirmed, appeal 


ro the next ſeſſions for the county, riding, or place, whoſe 
determination therein ſhall be final, and they may award 
coſts as to them ſhall ſeem meet. h | 

All tne powers contained in the 9 & 10 W. c. 27. relating 
to the duties granted by that act (except what are herein 
otherwiſe provided and preſcribed) ſhall be applied in ex- 
ecution of this act. | 
Witneſſes who ſhall neglect to appear, or refuſe to be 
examined on oath, ſhall forfeit 10/. Defendants may plead 
the general iſſue, and recover treble coſts. 


Hemp. 


N O perſon ſhall water any hemp or flax in a river, run- Wan hemp 
ning-water, ftream, brook, or other common pond, 0 
where beaſts uſed to be watered, on pain of 20s ; half to the 
king, and half to the party grieved, or any other perſon 
who ſhall ſue in any court of record, leet, or law day. 


33H. 8. c. 17. 


By the 21 G. 3. c. 58 (a temporary act which has heen Reward aner 
continued from time to time, and by the 26 G. 3. c. 43. — 
ur flax, 


further continued for ſeven years from 25 March 1787) 
certain regulations are framed for the encouragement of the 
growth of hemp and flax; whereby a ſum not exceeding 
I 5000/. yearly thall be paid, after the rate of 34. a ſtone for 
hemp, and 44. a ſtone for flax, to the grower or other per- 


4 8 


ſon who breaks and prepares the ſame for market. 


Every grower, or other perſon claiming, ſhall exhibit his Greser to ex- 
claim EE ſigned by him, and atteſted by two pariſh hide KEANE 
officers of their belief of the truth thereof, to a juſtice of the 
peace, who ſhall counterſign and tranſmit the ſame to the 
clerk of the peace, to be by him laid before the next ſeſſions. 

And at ſuch ſeſſions the juſtices ſhall publiſh the names and 
places of abode of the perſons who have claimed, and the 

uantity for which they claim: and at the Michaelmas ſeſ- 
— then next following, the juſtices ſhall finally aſcertain 
and determine the truth of the ſaid claims, and the quantity 
of hemp and flax raiſed in ſuch reſpective county. . 

Every perſon who ſhall receive a bounty ſhall give bond 
(without ſtamps) to the clerk of the peace, in treble value 
of the bounty received and of the hemp or flax for which 
the ſame is claimed, that he is duly entitled to the ſaid 
bounty, according to the true intent and meaning of this 


And at the Midſummer ſeſſions yearly, the juſtices ſhall Juſtices to fate 
make up a ſtate of the claims allowed by them, and tranſmit the claims. 

it to the commiſſioners of the treaſury ; who ſhall thereupon. 

illue-their orders to the receiver of the land- tax, to pay, on 

the order of the quarter-ſeflions reſpectively, the ſums ap- 


propriated for each county, 


And the juſtices ſhall yearly, in Michaelmas ſeſſions, ad- 
vertiſe the ſaid bounties, with the conditions on which they 


are to be obtained, 


By the 26 G. 3.c. 53. , 12. the act of 4 C. 3. c. 26. is Bounty on im- 
revived and continued till June 24, 1896, The ſaid act, — of 
= | . lo . 


% 
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ſo contiued, grants a bounty on the importation of hemp 


and. rough and undreſled flax, trom his majeſty's colonies | in 
America. 


Hereſy. See BLASPHEMY, and BOOKS. _ 
q  »  Herring-Fithery. See FISHERY. "Y 
Hides. See LEAT MER. 1 
High Treaſon. See "TREASON. © | 
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- Highways in general. = 
J. What is meant by a Highway. 


T ſeems that anciently there were but ſour highways in An_ thers 
England, which were free and common to all the king's eee 
ſubjects, and through which they might paſs without any | 
toll, unleſs there was a particular conſideration for it; all 
others, which we have at this day, are ſuppoſed to have been 
made through private perſons grounds. 3 Bac. Abr. 54. 
1 Mod. 231. bo | 
There are at this day, ſays lord Coke, three kinds of ways. Three kinds of 
1. A foot-way. 2. A foot and horſe-way, called alſo a pack highways. 
15 or drift- way. 3. A cart- way, which alſo contains the other 
= two. 1 Inft. 56. 
0 But notwithſtanding theſe diſtinctions, it ſeems that any one What is proper 


5 of the ſaid ways, which is common to all the king's ſubjects, ly a highway. 
VIE whether it leads directly to a market-town, or only from 
7 town to town, and does not terminate there, but is alſo a 
nw thoroughfare to other towns, may properly be called a high- 
1 way. 1 Haw. 207. 
3g And if every way from town to town may be called a 
1 highway, becauſe it is common to all the king's ſubjects, it 
1 follows that a nuiſance therein is a common nuiſance, and 


A puniſhable by indictment ; but that a way to a pariſh church, 
45.38 or to the common fields of a town, or to a private houſe, 
4 or perhaps to a village which terminates there, and is for the 
benefit of the particular inhabitants of ſuch pariſh, houſe, or 
village only, may be called a private way, but not a highway, 
. becauſe it belongs not to all the king's ſubjects, but only to 
8 the particular inhabitants of ſuch pariſh, houſe, or village, 
each of which it ſeems may have an action on the caſe for a 
5 nuiſance therein. 1 Haw. 201. | 
Rf The freehold of the highway is in him that has the freehold 
Y of the ſoil; but the free 1 is for all the king's liege 

= people. 2 Inft. 705. „ | 
1 In the caſe of fir ohn Lade v. Shepherd, H. 8. G. 2. On 
9 a trial of an action of treſpaſs, a caſe was made, that the place 
1 where the ſuppoſed treſpaſs was committed was formerly 
the property of the plaintiff, who ſome years ſince built a 
ſtreet on it, which has ever fince been uſed as an highway : 
that the defendant had land contiguous, parted only by a 
ditch: that he had laid a bridge over the ditch, the end where- 
of reſted on the highway. And it was inſiſted for the de- 
fendant, that by the plaintiff's making a ſtreet, it was a de- 
dication to the public ; and therefore, however, he might be 
liable to an indictment for a nuiſance, yet the plaintiff could 


Vox. II. (19.) not 
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not ſue him as for a treſpaſs on his private property. By the 
court: It is certainly a dedication to the public, as far as 


the public has occaſion for it, which is only for a right of 


paſſage. But it was never underſtood to be a transfer of 
the abſolute property in the foil. Therefore the plaintiff 
had judgment. Str. 1004. 

If there be an highway in an open field, and the people 
have uſed, time out of mind, when the ways are bad, to go 
by outlets on the land adjoining to an highway in an open 
field, ſuch outlets are parcel of the way; for the king ſub- 
jets ought to have a paſſage, and the good paſlage is 
the way, and not only the beaten track : hence it follows, 
that if ſuch outlets are fown w:th corn, and the beaten track 
is foundrous, the king's ſubjects may juſtify going upon the 
* corn. 1 Haw. 201. 

A — It is generally agreed, that a river common to all men 
= S may be called a highway. 1 Haw. 201. | 

Though every highway is faid to be the king's, yet it 

| muſt be underſtood that the king and his ſubjects may paſs 

and repaſs at their pleaſure. 2 Ed. 4. c. 9. 1 Rol. Abr. 392. 

Tt is ſufficient in Tn pleading a public highway, it is not neceſſary to alledge 

12 that it has been ſo time immemorial. In the cafe of Aſpin- 

— that it is dall v. Brown, E. 29 G. 3. To an action of treſpaſs for 

a common pub- breaking and entering the plaintiff's cloſe, the defendant 

IO juſtified under a right of way. The plea ſtated © that be- 

ing bow it be- fore and at the ſaid time when, &c. there was and of right 

came ſo, or that ought to have been a certain common public highway lead- 

— — been ſo ing, &c. for all the liege ſubjects &c. to go, return, paſs, and 

ria repaſs on foot and on horſeback, and with their cattle and 

carriages, at all times of the year, &c.“ without alledging 

that it had been an highway from time immemorial.. To 

this there was a general demurrer, and joinder. Holroyd, 

in ſupport of the demurrer, objected to the plea becauſe it 

did not ſtate that it was an highway by ſtatute, or that it 

had exiſted immemorially; and cited the following authori- 

ties in ſupport of the objection. St. John v. Moody, 1 Ventr. 

275. Bro. Abr. Chemin pl. 10. Fitz. Abr. Chemin 

pl. 1. And he obſerved that in the old books of entries 

there was no diſtinction between pleading a public and pri- 

vate highway. Ra/?. 616, 617. Lib. Int. 122. Win. 

967, 1118. Tho. 297, 344, 403, 412, 414. Rob. 458. 

2 Bro. 255. ' Telv. 141. Hob. 295. Wood, on the other 

ſide, obſerved that there was a manifeſt diſtinction between 

leading private and public ways. The former only ariſe 

y grant or preſcription ; and the party claiming it, having 

the poſſeſſion of the deeds or other evidence of the right, 

2 
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muſt ſhew a title in pleading. But this would be impoſſible 
in the caſe of a public highway, where a ſtranger cannot 
be ſuppoſed to be cognizant of the origin of it. It is ſuffi- 
cient for him that it is an highway at the time. And what- 
ever may be the form of the ancient precedents, it has been 
the invariable practice in modern times to plead generally, 
as the defendant has done in this caſe. In indictments for 
nuiſances it is clearly not neceſſary to ſtate the highway to 
have been ſuch from time immemorial ; {till leſs thereforè 
ought it to be required in civil proceedings. By the court : 
it is ſufficient to ſtate in a compendious way that it is an 
highway. All the precedents in Tremaine are in that ge- 


neral form, without ſetting forth when it became an high- . 
way. Great inconveniences would follow, if it were other- 


wiſe ; for ſtrangers, paſſing along the ſtreets of London, 
could not aſcertain when they firſt became highways. And 


the inſtance of indictments is deciſive on this queſtion. . 


Judgment for the defendant. Durnf. and Eaſt. 3. 265. 
If I have a private way without a gate, and a gate is hung 


up; an action lies upon the caſe, for I have not my way as 


I had before. Litt. R. 267. 
So if a perſon grants me a way, and afterwards digs tren- 
ches in it to myhindrance, I may fill them up again. God. 53. 


But if a way which a man has becomes impaſlable or 


very bad, by the owner of the land tearing it up with his 
carts, by which means it is filled with water; yet he who 
has the way cannot dig the ground to let out the water, for 
he has no intereſt in the foil, Godb. 52. But he may bring 
his action againſt the owner of the land for ſpoiling the way. 

Where a private way is ſpoiled by thoſe who have a right 
to paſs thereon, and not through the default of the owner of 
the land ; it ſeems that they who have the uſe and benefit 
of the way ought to repair it, and not the owner of the ſoil, 
unleſs he is bound thereto by cuſtom or ſpecial agreement. 


2 Burn 483. 


H. 5 G. 2. K. v. Hindſon. Onan information for ſtop- 


ping a common foot way, the proſecutor moved, that it had 
been a common paſſage as far back as any witneſs could re- 


member. But the defendant producing a leaſe made for 
„ years of this way, to the intent that it might be a 
pallage during the term, and the term expiring in 1728. 


Raymond, chief juſtice, held the defendant not guilty ; and as 
to the leaving of it open ſince; he ſaid, that would not be 
long enough to amount to a gift of it to the public, Str. gog. 


Y 2 „ 1h ape 
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, II. Appointment of Surveyors of the Highways, by the 
Special Seſſions. 


Neuer of the | By the 13 C. 3. c. 78. The juſtices ſhall hold a ſpecial 
Reid. ſeffions for the highways, yearly, in the next week after the 
of holding ſpe | . 

cial ſeſſions for Michaelmas general quarter- ſeſſions, at ſuch convenient place 
| the highway. within their reſpeRive limits, as they in their diſcretion ſhalt 
judge proper; and ſhall give notice of the time and place 
to the conſtables of the reſpective pariſhes, townſhips, or 


places, at leaſt ten days before the holding of the ſaid ſeſ. I | 


R ſions. /. 1. © 
Aden bem On the 22d of September yearly, unleſs that day ſhall be 
perſons, 


Sunday, and then on the day following, the conſtables, 
churchwardens, ſurveyors of the highways, and houſeholders, 
being aſſeſſed to any parochial or public rate, ſhall aſſemble 
at the church or chapel, or if there be no church or chapel, 
then at the uſual place of public meetings, at the hour of 
. Eleven in the forenoon: and the major part of them ſo aſ- 
ſembled ſhall make a lift of the names of atleaſt ten perſons liv- 


ing within ſuch diſtrict, who have each an eſtate in lands, ten- 
ments, or hereditaments, lying within ſuch diſtrict, in his own 


right, or in the right of his wife, of the value of 10/7. by the 
year; or a perſonal eſtate of the value of 100/; or is occu- 
pier of 'a tenement of the yearly value of 30/. And if there 


ſhall not be ten perſons having ſuch qualificatious as afor:-- 


faid, they ſhall inſert in ſuch liſt, the names of fo many as 
are ſo qualified, rogether with the names of fo many of the 
moſt ſufficent and able inhabitants not ſo qualified, as ſhall 
make up the number ten, if ſo many can be found if not, 
ſo many as ſhall be there reſident, to ſerve the office of ſur- 
veyor of the highways. Id. 7 | 
Depli -+0-># hay And the conſtable ſhall, within three days after fuch 
a juſtice. meeting, tranſmit a duplicate of ſuch lift to one of the juſ- 
_ tices of the peace living near ſuch pariſh or place; and ſhall 
alſo, within three days after making the ſaid lift, give per- 
ſonal notice to, or cauſe notice in writing to be left at the 


Notice to the place of abode of the ſeveral perſons contained in ſuch liſt, "| 


8 informing them of their being ſo named, in order that they 


may ſeverally appear before the juſtices at the faid ſpecial 
| ſeſhons, to accept ſuch office as they ſhall be appointed there- 

to, or to ſhew cauſe, if they have any, againſt their being 
ſo appointed. Id. e | 
Original liſt re- And ſhall alſo return the original lift to the juſtices at 
turned. ä their 
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the ſaid office, or ſhall not, within ſix days after being ſerved 


juſtices ſhall make ſuch appointment, and the perſon ap- others with 
pointed ſhall refuſe to ſerve the ſaid office, ſuch ruſtices, or {larics. 
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their ſaid ſpecial ſeſſions, to be holden in the week next after 
the Michaelmas general quarter- ſeſſions in every year. Id. : 

And from the ſaid liſts the juſtices ſhall then and there, Polntment. 
at their diſcretion, and according to the largeneſs of the pa- 
riſh, townſhip, or place, by warrant under their hands and 
ſeals, appoint one, two, or more of ſuch perſons as afore- 
ſaid, if he or they ſhall be deemed by ſuch juſtices qualified 
for the office ; i; not, one, two, or more of the other ſub- 
ſtantial inhabitants, or occupiers of lands, tenements; woods, 
tythes, or other hereditaments within ſuch pariſh, townſhip, 
or place, living within three miles thereof, and within the 
fame county, 1 and proper to ſerve the office of ſurveyor, 
if any ſuch can be found, 14. | 

Which appointment ſhall, by the conſtable, be notified 
to every perſon ſo appointed, within three days after, by 
ſerving him with the faid warrant, or by leaving the fame, 
or a true copy of its at his houſe or uſual place of abode : 
and every perſon ſo appointed, if he accepts the ſaid office, 
ſhall be ſurveyor of the highways for the year enſuing, and 
ſhall take upon him the faid office. And the faid juſtices 
ſhall then and there give ſuch of the ſaid ſurveyors as appear 
before them a charge, for the better performance of their 
dug according to the directions of the act. Ia. * 

rovided, that no perſon who has been appointed and Surveyor, after 

ſerved the office for one year, ſball be liable to be appointed ſ-rvice,isexcu'cd 
again for the ſame pariſh or place within three years from nn 
the time of ſuck appointment and ſervice, unleis he ſhall 
conſent thereto. Id. | | | 

If any of the perſons ſo appointed, whoſe names were in Penalty on not 
the liſt, and who were ſerved with the ſaid notice, ſhall not {crvins- - 
appear at the ſaid ſpecial ſeſſions, and accept the ſaid office, if 
appointed thereto as aforeſaid ; or ſhall not, within ſix days 
after being ſerved with ſuch warrant ef appointment, ſig- 
nify his acceptance thereof, in perſon or by writing to one 
of the ſaid juſtices, he ſhall forfeit 5/. And if any perſon fo 
appointed, whoſe name was not in the liſt, ſhall not accept 


with the appointment, ſhew to one of the juſtices ſigning 


ſuch appointment, ſufficient cauſe why he ſhould not ſerve 
ſuch office, he ſhall forfeit 50. Id. 


But if no ſuch liſt ſhall be made and returned, or if the of appointing 


any two of them ſhall, at the ſaid ſpecial ſeſſions, or at ſome 
ſubſequent ſpecial ſeſſions to be holden within one month 
after, nominate and appoint 1 2 other perſon whom or 
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ſhall judge proper, and appoint him a ſalary out of the ſaid for- 
feitures, and all other forfeitures, fines, penalties, aſſeſimentz, 
and compoſitions within ſuch diſtrict as they ſhall think fit, not 
exceeding one eighth part of what ſhall have been raiſed by 


an aſſeſſment of 64. in the pound for the uſe of the high- 
ways in ſuch diſtrict where any ſuch aſſeſſment has been 


raiſed; and obſerving the ſame reſtriction, as near as they 


can, from the beſt information they can get of the probable 
amount of ſuch aſſeſſment, where none has been already 
made. And the faid juſtices, if they ſhall think fit, may 
require the conſtables and ſurveyor, or any of them, to re- 
turn to them, at ſuch time and place as oF ſhall appoint, 
an account in writing of the ſum which ſuch affefiment of 
64 in the pound has raiſed, or will in his opinion raiſe within 
ſuch pariſh or place. Id. 3 

If the conſtables, churchwardens, ſurveyors, and ſuch 
houſeholders as aforeſaid ſhall not make ſuch liſt, or if the 
conſtable ſhall not return ſuch liſt when made, and ſuch 
duplicate thereof as aforeſaid, and give ſuch notice or notices, 
and ſerve ſuch warrant or warrants as in this act is directed; 
or if ſuch conſtable or ſurveyor ſhall not return ſuch account 
of the amount of ſuch aſſeſſment as aforeſaid, when ſo re- 
quired, he ſhall forfeit 40s. Id. ſ. 1. 

But in the 53d and 54th ſections of this act it is pro- 
vided, That in cities, boroughs, and towns corporate, the 
Juſtices ſhall not allow any falary except ſuch as ſhall be a- 


greed on by two parts out of three of the perſons aſſembled 


in the reſpective pariſh, townſhip, or place, within ſuch city, 
borough, or town corporate. 3 

And by the ſame ſtatute, /. 2. in all caſes where the juf- 
tices, on neglect or refuſal of the perſon ſo appointed ſur- 
veyor to accept the ſaid office, ſhall appoint any other perſon 
for ſuch ſurveyor, with a ſalary, they ſhall appoint one ſub- 
ſtantial inhabitant of ſuch pariſh, townſhip, or place, for 
aſſiſtant to ſuch ſurveyor, for the ſeveral purpoſes here- 
after mentioned, until the next annual appointment of ſur- 
veyors: and if the perſon ſo appointed aſſiſtant ſhall, on 


notice of ſuch appointment, refuſe to accept the office, 


he ſhall forfeit 505; and in that caſe the juſtices ſhall ap- 


point any other ſubſtantial inhabitant for aſſiſtant to ſuch ſur- 
veyor : and if ſuch ſecond appointed aſſiſtant ſhall not accept 


that office, he ſhall alſo forfeit 50s. And they may appoint 


a third perſon in like manner to be aſſiſtant to ſuch ſurveyor, 


who ſhall be intitled to theſe laſt- mentioned forfeitures, and 
to ſuch further allowances, by way of ſalary, as the juſtices 


_ ſhall think proper; to be paid as the ſurveyor's falary is 


hereby directed to be paid: but no perſon ſo * 
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ſiſtant for one year ſhall be liable to be appointed aſſiſtant 
again for the ſame. place within three years next following 
ſuch appointment, without his conſent. /. 2. | 
ne ſurveyor of any pariſh, townſhip, or place, who ſhall Svrveyor to. 
not reſide therein, but ſhall be appointed with ſuch ſalary as? OY: 
aforeſaid, ſhall (if required) give bond, upon paper, without 
a ſtamp thereon, to account for the money that ſhall come 
to his hands as ſurveyor. /. Z | 
For which bond the juſtices clerks ſhall have 6d. and no 
more. Same ſtatute, 7 48. | 
The ſaid affiſtant ſo to be appointed, ſhall aſſiſt the ſur- 
W veyor in calling in and attending the performance of the 
ſtatute duty; in collecting the compoſitions, fines, penalties, 
and forfeitures; in collecting the aſſeſſments; in making 
= out and ſerving the notices authoriſed by this act; and in 
* ſuch other matters as ſhall be reaſonably required of him by 
the ſurveyor in the execution of his office ; and ſhall account 
to the ſurveyor for the money that ſhall come to his hands, 
on pain of forfeiting double. And if he ſhall make default 
in the performance of any of the duty required of him, he 
ſhall forfeit a ſum not exceeding 5/. nor leſs than 405. /. 4. 
If two thirds of thoſe ſo to be aſſembled for the nomi- Appaintment 
= nation of ſurveyors, ſhall agree in the choice of any parti- oſ ſpecial ſur- 
XX cular perſon to ſerve the office of ſurveyor, and in ſettling a a 
certain falary for his trouble therein, and ſhall return the 
name of ſuch perſon, together with the liſt, to the juſtices at 
& their ſaid ſeſſions to be holden in the week next after the 
= AMichaelmas quarter-ſeffions, the ſaid juſtices may, if they 
think proper, appoint ſuch perſon to be ſurveyor for ſuch 
pariſh, townſhip, or place, and allow him the falary men- 
tioned in ſuch agreement, which ſhall be raiſed and paid as 
the falary herein before mentioned is directed to be raiſed 
and paid. / 5. | 
2 If a ſurveyor appointed under the authority of this act Surveyor dying 
ſhall die, or become incapable of executing his office, be- becoming 
fore the next ſpecial ſeſſions for appointing ſurveyors, two r 
juſtices, at a ſpecial ſeſſions, may appoint another whom 
they ſhall think proper, until the next ſpecial ſeſſions for ap- 
pointing ſurveyors as aforeſaid. * And if ſuch deceaſed ſur- 
veyor had a ſalary, they may allow the ſame to his ſucceſſor, 
g „ to the time he ſhall ſerve ſuch office. 13 G. 
c. 78. J. 5. 
The juſtices ſhall, at every ſpecial ſeſſions, held in the Printed ab-. 
week next after the Michaelmas quarter- ſeſſions, cauſe to be fira& to be de- 
delivered a printed abſtract of the moſt material parts of this Lvered t the 
act, to every ſurveyor then appointed by them, as the charge ads 220 
| : Y 
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by this ſtatute directed to be given. And the ſurveyors 


3 


ſhall pay to the juſtices? clerks, for the appointment and 


charge, Is. Same flatute, ſ. 70. 


Two juſtices And every two juſtices may, within their reſpective li- 


Ten kes mits, whenever they ſhall judge proper, hold a ſpecial ſeſ- 


3 giv notice to ſions for the highways, and adjourn the ſame as wy ſhall 


juſtices, think fit, cauſing notice to be given of the time and place 
of holding ſuch ſpecial ſeſſions, and of the adjournments 
thereof, to the ſeveral juſtices ating and reſiding within ſuch 
limits, b => high conſtable or other proper officer. Same 

atute, /. 01. 

Penalty on hs If any ſurveyor of the highways, after his acceptance of 
ing kis = the office, ſhall neglect his — in any thing required of him 
by this act, for which no particular penalty is impoſed, he 

ſball forfeit, for every ſuch offence, a ſum not exceeding 
5/. nor leſs than 10s, at the diſcretion of the juſtice or juſ- 


tices having juriſdiction therein. Same ſtatute, ſ. 50. 


III. Who are liable to repair Highways, and in what 
Proportion. 


dm en reren. It ſeems agreed that, by the common law, the general 


charge of repairing all highways lies on the occupiers of 
the lands in the pariſh wherein they are. 1 Rol. Abr. 39. 
1 Vent. 90, 183. | | 


- Exceptions, But particular perſons may be burdened with the general 


charge of repairing a highway, in two caſes : in reſpect of 
an incloſure, or by preſcription. As where the owner of the 
lands not incloſed, next adjoining to the highway, incloſes 
his lands on both ſides thereof; in which he is bound 
to make a perfect good way, and ſhall not be excuſed for 
making it as good as it was at the time of the incloſure, if it 
were then any way defective ; becauſe, before the incloſure, 
* when the way was bad, the people, for their better paſſage, 
went over the fields adjoining, out of the common track; a 
liberty which the incloſure has deprived them of. 1 Haw. 
202. | | 
Where the way is not ſufficient, any paſſenger may break 
down the incloſure, and go over the land; and he may juſ- 
tify it till a ſufficient way be made. 3 Salk. 182. 

f there has been an old hedge, time out of mind, on one 
ſide of the way, and a perſon having land on the other fide, 
makes a new hedge, ſuch perſon ſhall be charged with the 
whale repair, 1 Sid. 464. 2 Keb, 665. 


But 
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But if there be not ſuch an ancient incloſure on the other 
fide, he ought to repair but half the way, 1 Haw. 202. 


Or if one perſon makes a hedge on one ſide of the way, 


and another makes one on the other fide, they ſhall be 

chargeable to the repair thereof by moieties.” 1 Sid. 404. 

2 Keb. 665. eee 
But it . clear, that wherever a perſon makes him- 


ſelf liable to repair a highway, or part thereof, by reaſon of 


incloſure, that by laying it open again as it was before, he 

thereby frees himſelf of the burden of any future reparation. 

2 Saundf. 160. 1 Haw. 202. ; 54 
Particular perſons may be bound to repair a highway by 


34A 


Repairing high- 


ways by pre- 


preſcription ; and it is ſaid that a corporation aggregate may .cjp.ion. 


be compelled to do it by force of a general preſcription, that 
it ought and has uſed to do it, without — — that it uſed 
to do ſo in reſpect of the tenure of certain lands, or for any 


= other conſideration ; becauſe ſuch a corporation, in judg- 
= ment of law, never dies, and therefore if it were ever bound 


to ſuch a duty, it muſt continue to be always ſo ; neither is 


VE! 50 it any plea, that ſuch a corporation has always done it out 


= of charity, for what it has always done it ſhall be preſumed 


= Latch. 206, 1 Haw. 202, 203. 


It ſeems, however, that an indictment charging a tenant 
in fee-ſimple with having uſed of right to repair ſuch a way 
by reaſon of the tenure of his land, is ſufficient, without adding 
that his anceſtors, or thoſe whoſe eſtate he has, have always 


ſo done, for that is implied. 1 Haw. 203. = 
Blut the indictment muſt ſet forth where thoſe lands lie. 
= 2 H. H. 181. 7 | | 

© lt ſeems certain, in all caſes, whether a private perſon be 


1 en always bound to do. But it is ſaid that ſuch 
ga general preſcription is not ſufficient to charge a private 
= perſon, becauſe no man is bound to do a thing which his an- 
= ceſtors have done, unleſs it be for ſome ſpecial reaſon; as 
& having lands deſcended to him holden by ſuch ſervice, &c, 


bound to repair a highway by incloſure or preſcription, that 


the pariſh cannot take the advantage of it on the general 


4 iſſue, but muſt plead it ſpecially ; and that therefore, if to an 
& indictment againſt the pariſh for not repairing a highway, 


they plead Not guilty, this ſhall be intended only that the 


ways are in repair, but does not go to the right of reparation. 

1 Mod. 112. 1 Vent. 256. | | 
He who preſcribes for a way, muſt ſhew whether it is a 

foot, horſe, or cart-way. Yelv. 163. Adjudged upon de- 


murrer. | 


A man ſhall not alledge, that he cannot uſe his way as 


well 
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well as he could before, but muſt plead that he could not uſe 
the way at all. -Godb. 52, 53 ae, 


A private agreement, among the inhabitants, not being 


ancient, nor confirmed on an inquiſition of ad qu damnum, 
that ſome of the inhabitants ſhall repair one part of the 
highway, and ſome of them another part, is not good. It 
may be binding among the parties, and for a breach thereof 
one part par ave an action upon the caſe againſt another; 
but, with reſpect to the public, they continue liable as be- 
tore ; for ſuch private agreement cannot alter the law. 2 


Burn 490. ad | 1 
H. 11 G. 3. A. and The inbabitants of Great Broughton, 


An indictment was brought in the uſual form, alledging 
that there is, and was from the time whereof the memory of 


man is not to the contrary,,a common and ancient king's 
highway, leading from F/:mby Parts and M oodſide to the mar- 
ket town of Hy ton in the ſaid county; and that a certain part 
of the fame king's common highway, at the pariſh of Bride- 


| kirk, in the county aforeſaid, was and yet is very ruinous 


and decayed; and that the inhabitants of the diviſion of 
Great Broughton, in the pariſh of Bridekirk aforeſaid, the 
common highway aforeſaid, (ſo as aforeſaid being in decay) 
from the time whereof the memory of man is not to the con- 


trary, oughi to repair and amend, when and ſo often as it 

ſhall be neceſſary. On a verdict being found againſt the 
inbabitants, a writ of error was brought in the King's Bench; 
and the aſſignment of error was, that it is not ſhewn or al- 
ledged in the indictment, that the inhabitants of this diviſion 


have uſed and been accuflomed, and of right ought to repair 


and amend this highway, or in what right, or for what 


cauſe 4 ge to repair and amend it. On behalf of 
the defendants, it was objected, that by the common law, 
the inhabitants of a particular diviſion of a pariſh are not 
bound to repair; and here, is no cuſtom, preſcription, or 

articular reaſon ſhewn, for obliging them to repair this 
—— it is only alledged in general, that they ought to 
repair and amend it, when and ſo often as ſhall be neceſ- 
ſary. On the other hand it was contended, that it was ſuf- 
ficiently charged as a preſcription: it is charged, that, from 
the time whereof the memory of man is not to the contrary, 
they ought to repair and amend it. By the court : At the 


common law, and of common right, the inhabitants of a 


pariſh at large are bound to repair the highways, and here is 
no reaſon ſhewn why this particular diviſion ſhould be ob- 


liged to do it. It ought to appear on the face of the in- 


dictment, by what right the charge was laid upon this par- 


- ticular diviſion, If you lay a charge upon perſons againſt 


common 
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common right, you muſt ſhew how they are bound: and it | ? 

is not enough to ſhew that they immemorially ought to re- « 
pair, but it ſhould be ſhewn, that they have repaired. 'The | 

court therefore held this indictment to be bad, and reverſed | Pj 


the judgment. Bur. ans}. 2700. 4 ; 2 5 
he ſurveyor to be appointed as aforeſaid, together with Propostion of 


the inhabitants and occupiers of lands, tenements, woods, labour. 
tithes, and hereditaments, ſhall, at proper ſeaſons in every 
vear, uſe their endeavours for the repair of the highways, 
and ſhall be chargeable thereto as followeth : That is to ſay, 
Every perſon keeping a waggon, cart, wain, plough,or tum- Who ſhall be 
brel, and three or more horſes or beaſts of draught uied to dc<cmed to Keep 
draw the fame, ſhall be deemed to keep a team, draught, pr as 
or plough, and be liable to perform ſtatute duty with the ” 
ſame, in the pariſh, townſbip, or place where he reſides, and 
ſhall fix days in every year (if ſo many days ſhall be found 
neceſſary) to be computed from Miebaelmas to Michacimas 
IE fend on every day, and at every place, to be appointed by 
EE the ſurveyor, for amendment of the highways in ſuch pariſh, 
= townſhip, or place, one wain, cart, or carriage, furnithed 
after the cuſtom of the country, with oxen, horſes, or other 
- -5 08 cattle, and all other neceſſaries for that purpoſe, and wo 
HERE able men with the ſame ; which duty ſo performed ſhall ex- 
= cuſe every ſuch perſon from his duty in ſuch pariſh, town- 
ſhip, or place, in reſpect of all lands, tenements, woods, 
tythes, or hereditaments, not exceeding the annual value of 
50/. which he ſhall occupy'therein. 13 G. 3. c. 78. /. 34. 
And every perſon keeping ſuch team, draught, or plough, 
and occupying in the fame pariſh, townſhip, or place, lands, 
= G&c. of the yearly value of 50/. over and beyond the ſaid year- 
ly value of gol. in reſpe& whereof ſuch team-duty ſhall be 
performed; and every ſuch perſon occupying lands, &c. of 
= the yearly value of 50/. in any other pariſh, townſhip or 
7 place beſides that wherein he reſides; and every other perſon, : 
not keeping a team, draught, or plough, but occupying lands, | : 
&c. of the oy value of 50/. in any pariſh, townſhip, or , 
place, ſhall, in like manner reſpectively, and for the fame 
number of days, find and ſend one wain, cart, or carriage, 
furniſhed with not leſs than three horſes, or four oxen and 
one horſe, or two oxen and two horſes, and two able men 
= to each wain, cart, or carriage: and in like manner for every 
Sol. a year reſpectively, which every ſuch perſon ſhall further 
eccupy in any ſuch pariſh, townſhip, or place reſpectively; 
ſuch wains, carts, or carriages to be employed by the ſur- 
veyor in repairing the highways within the pariſh, townſhip, 
or place where ſuch lands, &c. ſhall lie. Id. 
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2 mot Every perſon who ſhall not keep a team, draught, or 
g_ plough, but ſhall occupy lands, &c. under the yearly value 
plough, ud oc- Of 50/1, in the pariſh, townſhip, or place where he reſides, or 
erpying under in any other pariſh, townſhip, or place; and every perſon 
A — keeping a team, draught, or plough, and occupying ſuch 
ateam, Gat ; eſtate under the yearly value of 50/. in any other pariſh, 
or plough, oc= townthip, or place, than that wherein he rehtides, ſhall re- 
— Dr ſpectively contribute to the repair of the highways, and pay 
auy other pariſh. to the ſurveyor in lieu of ſuch duty, the ſums following; 
| Viz. for every 20s. of the annual value of ſuch lands, &c. 

the ſum of one penny for every day's ſtatute-duty which 
ſhall be required: and in like manner ſhall pay one penny 
for every 20s. of the annual value of ſuch eſtate which he 
ſhall occupy in any ſuch pariſh, townſhip, or place reſpec- 
tively, above the annual value of 5o0l. and leſs than a 1000; 
and fo for every 20s. that each progreſſive and intermediate 
annual value of 30s. which he ſhall fo occupy, ſhall fall ſhort 
of the further increaſe of 501. in every —_ townſhip, or 
place where ſuch lands, &c. thall reſpectively lie, for eve 
day's ſtatute-duty ſo to be required: which ſaid ſeveral 
ſums ſhall be conſidered as compoſitions, and ſhall be paid 
wo the ſurveyor of the pariſh, townſhip, or place in which 
they are charged, for the uſe of the highways therein, at the 
time ſuch compoſitions are to be paid under the authority of 
this act, or within ten days after; or, in default of ſuch pay- 
ments, ſuch money ſhall be levied by diſtreſs, in like manner 
as the forfeitures for neglect ſtatute- duty are hereby autho- 
riſed to be levied and raiſed. Id. | 
Provided, that no perſon keeping ſuch team, draught, or 
plough, and performing duty with the ſame as aforeſaid, in 
the pariſh, townſhip, or place where he refides, and not oc- 
cupying lands, &c. within the ſame, of the annual value of 
30/, ſhall be obliged to ſend more than one labourer with 
Kerst ſuch team, draught, or plough. Id. | 
. rſon not keeping a team, draught, or plough 
ar Carts. Very - Perron NO ping 2 team, draught, or plougn, 
who ſhall keep one or more cart or carts, and one or two 
horſes or beaſts of draught only, uſed to draw in each of ſuch 
carts upon the highways, ſhall perform his ſtatute-duty for 
the like number of days, with ſuch cart or carts, and horſe 
or horſes, or beaſts of draught, and one labourer to attend 
each cart; or to pay for the lands, &c. which he ſhall oc- 


cupy, according to the rate aforeſaid, at the option of the 


ſurveyor. /. 35. | 
nc. arc, I OP perſon who ſhall keep a coach, poſt-chaiſe, 


nor occupying chair, or other whee]-carriage, and not a team, draught, or 
Sel.a year. plough, nor occupy 500. a year in the pariſh, town N ar 
place 


8 IG » * — 


n RY FE, 
r 8 

— 3 n 
ar. et Big Gor 


Ls "LEM Jas 


2 


ah CT 


$ ö 1 8 1 ” — 
r A 3 * 3 __ B 45 e k 
5 r 8 7 ny +, © n 7 . LS OB ns A CAR Dae" PP. want N bo Arn Cas ä 
6 Md ads, rl A FB Lot. ot I 22 e . 7 * 1 1 NM Br 
. *r TRL. = « 8 * # 8 2 "aa Smile ns "x 
j Wee ne 2 a * 5 3 5 ” Wh dah 9 
5 * 8 
LU P . — . EC . 


IT; Is 
— » Fo. 

— 1 8 — 

P 

J — 2 bb * 


A 


* * * MR >: I * 


* = 


. 
K 
* 


Þ/ghWays in gencral. 


place where he reſides, ſhall pay to the ſuryeyor 15, in re- 
ſpect of every ſuch day's ſtatute-duty, for every horſe which 


he ſhall draw in any ſuch carriage; or ſhall pay according to 
the value of the lands, &c. which he ſhall occupy, according 
to the rate aforeſaid, at the option of the ſurveyor. Id. 

And alſo every man inhabiting in any pariſh, townſhip, or 
place, and being of the age of eighteen and under that of ſixty, 
not chargeable in any of the reſpects aforeſaid for 40. a year or 
upwards, and not being bona fide an apprentice or menial 
ſervant, nor having, performed the ſtatute-duty, or paid the 
compoſition for the ſame in any other pariſh, townthip, or 
place, for that year, ſhall by himſelf or one ſufficient labour- 
er, work upon every of the ſaid days, as he ſhall be directed 
by the ſurveyor. 14. 


An if the faid teams, draughts, or ploughs, or any of Me 
© them, ſhall not be thought necellary by the ſurveyor, on an 
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of 18 to 00. 


n ſometimes 


required inſtead 


of the ſaid days; then every ſuch perſon who ſhould have . 


ſent any ſuch team, draught, or plough, ſhall, according to 
the notice given to him by the ſurveyor, ſend unto the ſaid 
work, for every one ſo ſpared, three able men, or pay to 
the ſurveyor 45. 6d. in lieu thereof; and all ſuch perſons as 
aforeſaid ſhall reſpectively bring with them ſuch ſhovels, 
ſpades, picks, mattocks, and other tools and inſtruments, as 
are uſeful and proper for the purpoſes aforeſaid. Id. 

And it ſhall be lawful for the ſurveyor, where the em- 


Surveyor, at 


2 for teams is of ſuch ſort that two horſes will be his diſcretion, 
fufficient for one cart, or where a cart with one horſe ſhall may require 


be neceſſary, to call upon any perſon liable to ſend a team, 


carts or wag- 
gons in lien of 


draught, or plough, by virtue of this act, who keeps one or other duty. 


more cart or carts, and three or more horſes, to ſend ſuch 
cart or carts, horſe or horſes, to perform his ſtatute-duty, as. 
the er ſhall find moſt convenient and ſhall direct; 
and the ſurveyor ſhall allow every ſuch ſtand-cart and · one 
horſe as half a team, and every cart and two horſes as two 
thirds of a team. And if a waggon ſhall be deemed neceſ- 
ſary, the ſurveyor may require the duty, or any part there- 


of to be performed by ſuch waggon, by any perſon who 


keeps a waggon. And if theſe directions of the ſurveyo 

ſhall not be obſerved, the perſon liable to ſuch duty al 
forfeit ſuch ſum as the duty ſo required of him ſhall bear, in 
Proportion to the forfeiture hereby inflicted for every neglect 
in performing duty with a team, draught, or plough. /. 36. 
So far the act relates to the inhabitants 
in the ſame ſtatute of 13 G. 3. c. 


in gener al; but, Regulations re- 
78. J 23 & 51. the fol- [pecting private 


lowing regulations are made and enforced reſpecting pri-*** * 
vate perſons it is enacted, That every ſurveyor ſhall, from 


time 


—— EET —— — . es 
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time to time, give information upon oath to the ſaid 15 
all 


tices, or any two of them, of all ſuch highways, and o 


Terms of com- 


poſition. 


bridges, cauſeways, and pavements upon ſuch highways 
as are out of repair, and ought to be repaired b any 
perſon or perſons, bodies politic or corporate, by reaſon of 
any grant, tenure, limitation, or appointment of any cha- 


ritable gift, or otherwiſe howſoever ; and the ſaid juſtices 


ſhall limit a time for repairing the ſame, and notice there- 
of ſhall be given by the ſurveyor to the occupiers of the 
lands or tenements liable to ſuch repairs, or to ſuch other 
perſons, bodies politic or corporate, as are chargeable 
with the ſame : and if ſuch repairs ſhall not be effechually 
made within the time ſo limited, the faid juſtices ſhall, and 
are hereby required to preſent ſuch highwa poi ge cauſe. 
ways, or pavements ſo out of repair, together with the per- 
ſon or perſons, bodies politic or corporate, liable to repair 
the ſame, at the next general quarter- ſeſſions of the peace 
for the limit wherein ſuch highway ſhall lie: and the juſ- 
tices at ſuch quarter · ſeſſions, if they ſee juſt cauſe, may di. 


re& the proſecution to be carried on at the general expence 


of ſuch county, city, precinct, or liberty, and to be paid out 
of the general rates within ſuch juriſdiction. /. 23. 
And, to prevent impoſitions and frauds, the ſaid ſtatute 


enacts, That where any lands have been, or ſhall be given 


for the maintenance of cauſeways, pavements, highways, 
and bridges; the perfons enfeoffed or truſted with any ſuch 
lands ſhall let them to farm at the moſt improved yearly 
value, without fine. And the juſtices of the in their 


open ſeffions, ſhall inquire, in any manner ſhall think 


fitting, into the value of ſuch lands ; and order the improve- 
ment and employment of the rents and profits thereof ac- 
cording to the will and directions of the donor of ſuch lands, 
if it appears that the perſons fo intruſted have been negli- 

nt or faulty in the performance of their truſt, Except 
Fich lands as have been given, for the uſes aforeſaid, to any 
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college or hall in either of the univerſities of this kingdom, 


which have viſitors of their own. /. 51. 
IV. Compoſition for Labour. 


by this act, if he thinks fit; by paying to the ſurveyor ſuch 
ſum. as the juſtices, at their ann ial ſeſſions ſhall 
adjudge to be reaſonable, not exceeding 65. nor leſs than 33. 
for each team, draught, or plough, for each day; and, in 
default of their adjudging and declaring the ſame, __ 


Any perſon may compound for the duty required of him 
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ſum of 45. 64:; For every cart and one horſe or beaſt of 
draught, 2s ; for every cart with two horſes, or beaſts of -_ 
draught, 3s ; for and in lieu of each day's dity, And eve 
inhabitant liable to perform ſuch duty or labour as aforeſai 3 
and not chargeable in any other ref; pect as aforeſaid, my 4 14.4 
compound for 44. each day, for and in lieu of every ſuch, 3 
W day's duty or labour reſpectively. % 8. | 
But if it ſhall appear to the juſtices at their ſpecial ſeſ- Exceptions. 
W ſions, to be held in the week next after the Michaelmas 
W quarter-ſeffions, that in any place there will be a difficulty 
in procuring the neceſſary carriage, or a ſufficient 'number 
ot labourers for the repair of the highways, without paying 
extravagant prices for the ſame ; the aid juſtices may order . 
the team- duty, or 1 thereof, to be performed in kind, 
except in reſpect of thoſe teams which belong to perſons 
who do not occupy 300. a year; and they may alſo order 
tme labourers, or any part of them, to perform the labour in 
W kind, on being paid for ſuch labour the uſual and cuſtomary 

RE wages given to labourers in ſuch pariſh, townſhip, or place, 

aaeducting thereout 44. for each day's "_ ſo performed; ir] 

BT being the compoſition hereby allowed for labourers. /. 39. 

And if only part of ſuch teams or labourers are required, where only part 

che juſtices ſhall direct in ſome given proportion, as one of ſuch teams 

bale, a third, or fourth part thereof; in which caſe the ſur- aud labourers 

oeyor ſhall, at a public veſtry, put the names of all thoſe 838 

opo are liable to ſend ſuch teams into one hat or box, and be made by lotss 

the names of all thoſe liable to perform ſuch labour into an- | 
other hat or box, and ſome inhabitant then preſent ſhall 

araw out ſuch number from each, as ſhall be equal to the 

vroportion fo ordered by the juſtices ; and the perſons fo 

ara ſhall perform ſuch duty in kind for that year. And 

if any ſuch order ſhall be made in the ſubſequent year, the 

ame method ſhall be obſerved, except that the names drawn 

in the preceding year ſhall not be put into ſuch hat or box. 

And in every preceding year, ſuch method and regulation 
hall be obſerved by ſuch ſurveyor, as to render the duty ſo 
required to be performed in kind as equal among the ſeveral 
perſons liable thereto as may be. And ſuch order of the 
oſtices, ſo far as it ſhall be extended, ſhall ſuperſede the 
berty of compounding, and ſhall be binding and effectual 
to all intents and purpoſes. /. 39. . "= 

=_ Where a perſon ſhall keep a team, draught, or plough, 3 
ho ſhall not occupy 300. a yr in the pariſh, town ras er 

ut 


| | ; Ip, OT mitigated and 
place where he ſhall reſide, ſhall in part maintain his reduced. M 


orſes and. beaſts of draught uſed in ſuch team, upon lands 
ich he ſhall occupy in one or more adjacent pariſh or pa- 
JS ͤ A 
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Tiſhes ; ſuch juſtices may, at ſome ſpecial ſeſſions, mitigate 
and reduce {a duty or compoſition ſo required to be per- 
wet, in ſuch manner as they ſhall think juſt and reaſon. 
©, 7. 40. R | q | ; 
The ſurveyor ſhall, on ſome Sunday in November yearly, 
cauſe ten days notice at leaſt to be given in the church or 
chapel ; and if there be no church or chapel, or no ſervice 


performed therein, then at the moſt public place there, and 


repeat ſuch notice on the next ſucceeding Sunday, when and 
where perſons permitted and inclined to compound may ſig- 
nify to the ſurveyor their intention to compound; and all 
perſons ſignifying the fame, who ſhall then, or within one 
month after, pay to ſuch ſurveyor the compoſition aforeſaid, 
ſhall be diſcharged from the pertormance of ſuch duty ; which 


compoſition- money ſhall be employed by the ſurveyor for the 


New inhabi- 
but. 


part of 


uſe of the highways. And no compoſition ſhall be permitted, 
unleſs it be paid at the day, or within the time aforeſaid, 


41. | 

ay where a new occupant or inhabitant ſhall come to 
reſide, after the 22822 for the compoſition, ſuch in- 
habitant may be all to compound afterwards, if they pa 
the compoſition- within oartacn days aftar they ial 
enter upon the premiſſes. And every tenant or occupier, 
intending to quit the poſſeſſion within ſix months from the 
time fixed for the compoſition, may compound for half the 
duty ; and the ſucceeding tenant or occupier may compound 
or perform the duty in kind for the other half. 14. 
Where an on ſhall keep a draught, or plough, and 
no carriage, he ſhall pay to the ſurveyor one ſhilling for 
every or pair of oxen, or neat cattle uſed in ſuch 
draught, or plough, for each day's ftatute-duty, or accord- 
ing to the yearly value of the eſtate which he ſhall occupy 
as aforeſaid, at the option of the ſurveyor. /. 42. 

Where it happens that, by acts of parliament concerning 


Where p: 
the duty isto be turnpike roads, a certain part of the duty, called ſtatute- 


ormed on 


turupike - coada 


duty, is directed to be performed on ſuch roads, and that in 
ſuch places the ſe perſons liable thereto have com- 
pounded for the ſame ; then the ſurveyor of the pariſh, 
townſhip, or place, where ſuch compoſition ſhall haye been 
made, ſhall pay to the treaſurer or ſurveyor of ſuch turnpike- 
roads, a proportionable part of the compoſition money ſo 
received, according to the number of days” duty which ſuch 
perſons were liable to perform on ſuch turnpike-road ; which 
money ſhall be expended on that part of the faid turnpike- 
road which lies within the pariſh, townſhip, or place from 
which it was received. And if ſuch ſurveyor ſhall not pay 
vo the treaſurer or ſurveyor of ſuch turnpike-road, ſuch 7 
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of. the ſaid compoſition-money ſo received by wn 

twenty days after he ſhall have received the lame, on-dewr.  ' = 2 
mand. thereof made by, ſuch treaſurer or ſuryeyor, the ſame 


ſhall be levied on his goods and chattels, in ſuch manner as 5 
nalties and forfeitures are by this act authoriſed to be 


6 


5 0 


leit e , ff it DEI 1 Oe | 
| V.. Regilations reſpefting the Time and Manner of re- | 
pairing thy High 0, | 


By the ſame ſtatute, , 47 it is enaRted, That in order Thce ms 
to prevent is much as poſſible any inconvenience to thole in the _— 
who were liable to perform ſtatute- duty, it hall be lawful cepted. £7 


for the inhabitants of any pariſh, townſhip, or place, at a 
to be held purſuant to this 


veſtry, or other publie meeting, to url to this | 

act, to appoint three months in every year, within which no : 

ſatute-duty ſhall be performed: Via. one month in the : =, 

ſpring, to be called the ſeed-month ; one month in the ſam- | 

mer for the hay.harveſt, and one month in the ſummer for. | 

the corn barve/t, Provided that notice in writing be given. + | | 
| 
. 


of the time ſo appointed, to the furveyor of ſuch. pariſh, 
townſhip, or place, and to the ſurveyor of every turnpike. 
road within the famey. within three days after ſuch meeting, 
and fourteen days, at leaſt, before the beginning of any one 
of the ſaid months. Foro e e | 
The juſtices af the peace, at any ſpecial ſeſſions to be Juſtices may de- 
held by virtue of this act, may, by writing under their i ; 4 
and ſeals, order thoſe highways (not being turhpikes) which firſt repaired, = 


ht they think moſt requires repair, to be firſt amended, and at 50 


according to which order, it ſuch there beg the ſurveyors | RE, 
are hereby N to proceed within their reſpective fiber TY * 
ties. /. 25. But if the juſtices make no ſuch order, the | 


to be left at the houſe or uſual place of abode,” of every per- g 
ſon liable ts perform Ratute-duty, four days notice at the 0 2nd place 
leaſt, of the day, hour, and place, upon Which each of the _ | 
firſt day's duty ſhall be required to be performed. And 
every perſon making default in finding aud ſending; ſuch 
wain, cart, or carriage, furniſhed as afofefaid, wirt ſuch able . | 
men as CO yu 9 105; for every default in ſend- 7 A 
ing a cart with one horſe and one man, 3: ; for not ſending”; | AE | 
a cart with two horſes and ene man, bn and every —.— _ 5 17088 
making default in ſending any ſuch labourer, ot in perform. I 6h 
wh 9s labour required at the timę and place, and in the Ee.” 
, ot blames aan 


— 
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| manner directed by this act, or in paying ſuch c ition- 
money for the ſame as herein mentioned, ſhall, for every 
ſuch neglect, forfeit 15. 64. Such forfeitures to be applied 
for the ule of the highways within the pariſh, townſhip, o . ü 
place, Where the fame ſhall. ariſe. And the ſurveyor ma i 
and ſhall, and is hereby required, with all convenient Cid | 
to proceed for the recovery thereof, that the ſame may be 
recovered, before he makes up his accounts, in the manner 
directed by this act. /. 37. n * 
— 1 1 7 And all the faid perſons and carriages ſhall 8 per- bf 
day: form the labour, to which they ſhall be appointed by the FE 
* - ſurveyor, for eight hours in each of the ſaid days, within 5 
* ſuch pariſh, townſhip, or place; or in getting and carrying 
materials in and from any other pariſh, townihip, or =o 
to be employed in the repair of the highways of the pariſh, 1 
townſhip, or place for which they ſhall be required to per- ũ 
IRIS BI form ſuch duty and labour as aforeſaid. /. 35. 


edeving the db If any perſon ſhall fend a team as aforeſaid, without a ſuf- 
rections of the ficient labourer, beſides the driver (except as herein before 


ſurveyor. mentioned); or if any ſuch labourer or driver ſhall-refuſe to KM 
work and labour according to the direction of the ſurveyor; . 
or if any driver ſhall refuſe to carry proper and ſufficient | 1 3 
loads, the ſurvej or may diſcharge every ſuch team, cart, oO Mi 
labourer, and recover from the owner of every ſuch team Mi 
or cart, the forfeiture which every ſuch perſon would have 
incurred by virtue of this act, in caſe no team, cart, or la- . 
bourer reſpectively had been ſent. 1d. 

When che If in any pariſh, townſhip, or place, it ſhall not be neceſ- 

—w_ ety ſary to call forth the whole duty in one year, it ſhall be 

OT abated in a juſt and equal proportion among all perſons li- 
able to the fame. | /. 37. | 


2 Aſſeſſments. 


Aſſeſſments to The ſame ſtatute of 13 G. 3. c. 78. recites, That whereas WW 
be made for ſpe- in ſome pariſhes, townſhips, or places, there may not be ſut- 
* kcient materials for the repair of the highways within the 
ſame, nor within the waſte lands, common grounds, rivers, 
or brooks, of any other pariſh, townſhip, or place, lying 
within a convenient diſtance from ſuch highway, by reaſon 
whereof the ſurveyor of ſuch highway may be 8 to buy 

ſuch materials, and to make recompence and ſatisfaction to 
the owner or occupier of incloſed lands for damage which 
may be done by getting and carrying thereof: and, that 
whereas no proviſion is made for raiſing a fund to bes 
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the expences thereof, and alſo ſuch expences as the ſaid furs 
veyors may incur, by erecting guide-poſts, or other poſts or 


ſtones, and by making or repairing ſuch trunks, tunnels, plats, 


bridges, or arches, as aforeſaid, and by rendering ſatisfac- 


tion for damages done to lands by the making of new ditches 


or drains, nor for the ſalary to be paid by ſuch pariſh, town- 
ſhip, or place, to ſuch ſurveyor as aforeſaid ;' it is therefore 
enacted, that upon application by ſuch ſurveyor to the juſ= — 


tices of the peace, at their, ſpecial ſeſſions, and-oath made 


of the ſum or ſums of money which he hath 4ora'fide laid 


out and expended, or which will be required for the pur- 
poſes aforeſaid, the ſaid juſtices, or any two or more of 
them, ſhall, and they are hereby impowered, = warrant 
under their hands and ſeals, to cauſe an equal aſſeſſment to 
be made for the purpoſes aforeſaid, upon all occupiers of 
lands, tenements, woods, tithes, -and hereditaments, within 


ſuch pariſh, townſhip, or place, where ſuch money ſhall be 
ſo expended or laid out; and the fame ſhall be made and 


collected by ſuch perſon or perſons, and allowed in ſuch 


manner as the ſaid juſtices, by their order at ſuch ſeſſions, 
ſhall direct and appoint in that behalf; and the money - 
thereby raiſed ſhall: be employed and accounted for, accord- 


ing to the direction of the ſaid juſtices, for the purpoſes 
aforeſaid; and the faid aſſeſſment ſhall be levied in ſuch 
manner. as herein after mentioned : provided nevertheleſs, 
that no ſuch aſſeſſment to be made for thoſe or any of thoſe 
purpoſes, in any one year, ſhall exceed the rate of fix pence 
hereditaments, ſo to be aſſeſſed. /. 30. 


If upon application of the ſurveyor to the juſtices at their 
eneral or quarter- ſeſſions, or at ſome ſpecial 


in the pound, of the lands, tenements, woods, tithes, and 


ighways, the ſaid juſtices ſhall be ſatisfied by proof upon 
oath, that the duty has been performed, and the money ap- 
plied according to the directions of this act; or ſhall be 
fully ſatisfied that the common highways, bridges, cauſe- 


ways, ſtreets, or pavements, belonging to * town- 


ſhip, or place, are ſo much out of 'order that they cannot 
be ſufficiently amended and ſupported by the means herein 


before preſcribed (notice being firſt given of ſuch intended 
application at the church or chapel ſome Sunday preceding 
ſuch quarter or ſpecial ſeſſions, or, if the place b 


tended application to ſome of the principal inhabitants reſid- 
ing in ſuch extra-parochial place, a week at leaft before 
ſuch general or ſpecial ſeſſions); in ſuch cafe an equal aſ- 
ment upon all and every the occupiers of lands, tene- 

| 2 ments, 


parochial, notice in writing being firſt 1 5 of ſuch in- 


e extra- 


| General aſſeſi- 
ſeſſions for the ment. 


the pound in 
one year. 
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ments, woods, tithes, and hereditaments, within any ſuch 
pariſh, townſhip, or place, for the ſaid purpoſes, may be 


made and collected by ſuch perſon; and allowed in ſuch man. 


ner as the ſaid juſtices by their order at ſuch general or 
ſpecial ſeflions ſhall direct and appoint in that behalf. 


The whole not Provided that the ſaid aſſeſſment, with that herein before 


to exceed d. ia 


authoriſed for: buying materials, making, reparation for da- 
mages, erecting / guide-poſts, and paying the ſurveyor's 
„ ſhall not together in any one year, exceed the rate 


of gd. in the pound of the yearly value of the lands, tene - 


ments, &c. ſo to be aſſeſſed. /. 46. 
II. Procuring Materials for the Highways. | 


The ſurveyor, xppoinned as aſoreſaid may take and carry 


away, or cauſe to be taken and* carried away, fo much of 
the rubbiſh or refuſe ſtones of any quarry within his diſtrict 
(except ſuch as ſhall have been got by the ſurveyor of any 
turnpike road) without the licence of the owner of ſuch 
uarry, as he judge neceſſary ſor the amendment of the 
d highways: but ſhall not dig or get ſtone in ſach quarry 
without leave of the owner. 13 G. 3. c. 78. / 27. 

And it ſhall alſo be lawful for ſuch ſurveyor, for the uſe 
aforeſaid, in any waſte land, or common ground, river, or 
brook, within his diſtrict, or within any other pariſh, town- 
ſhip, or place, wherein gravel, ſand, chalk, ſtone, or other 
materials are likely to be found (if ſufficient cannot be con- 
veniently had within the pariſh, townſhip, or place where 
the fame are to be employed, and if ſuſſicient ſhall be left 
for the uſe of the roads in ſuch other pariſh, townſhip, or 
place) to ſearch for, dig, get, and carry away the ſame, fo 
as he do not divert or interrupt the courſe of ſuch river or 
brook, or damage any building, highway, or ford, nor dig 
or get the ſame out of any river or brook within 100 feet 


above or below any bridge, nor within that diſtance of any 


dam or wear; and alſo to gather /ones lying upon any lands 


within the pariſh, townſhip, or place where ſuch highway 
ſhall be, for ſuch purpoſe, and to . away ſo much of 
ary for the amend- 


the ſaid materials as he may think nece 
ment of the ſaid highways, without making any ſatisfaction 
for ſuch materials: but ſatisfaction ſhall be made for all da- 
mages done to the lands of any perſon by carrying away the 
ſame, in the manner herein after dire for getting and 
carrying materials in incloſed lands. Id. 


But ſtones ſh 3 | J | nt 
— . all But no 1 ſtones ſhall be * * be- 
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of the occupier of the Jams; or a licence from a Juſtice, for without conſent 
that purpoſe, after having ſuinmoned the occupier and heard or licence. 
his reaſons (if be ſhall appear and give any) for refuſing his 
conſent, Id. Tots 00 7 e EI Ke F949 
Provided that nothing in this act contained relative tio 
the gathering of ſtones, {hall extend to any quantity of land 
(being private property) covered with ſtones thrown up by 
the ſea, commonly called Beach. . 28. iS. nr Ba 

And the ſurveyor may, for the uſe aforeſaid, ſearch for, Surveyor may | 
dig, get, and carry away ſand, gravel, chalk, fone, or 5 — | 
other materials, if ſufficient cannot conveniently be had — | 
within ſuch waſte lands, common grounds, rivers, or brooks, fatifa@ion. . 
in and through any of the ſeveral or ineloſed grounds of any ; 
_ perſon; within the pariſh; townlhip, - or place where the 1 220 
ſame ſhall be wanted; or by licence of two juſtices at a 
ſpecial ſeſſions, within any pariſh; towniſhip, or place, 
adjoining or near the highway for which ſuch materials ſhall 
required, if it ſhall appear to ſuch Juſtices that ſufficient 
materials cannot be conveniently had in the pariſh, town 
ſhip, or place where ſuch highways lie, or in the wafte 
lands, common grounds, rivers, or brooks” of ſuch adjacent 
parith, townſhip, or place, and that a fuſficietit quantity of 
materials will be left for the uſe of the pariſh, fownſhip,. or 
place where the ſame ſha)}be-(fuch lands not being a gar 
den, * avenue to a houſe, lawn, park, paddock; or in- 
cloſed plantation); the faid/ſurveyor making ſuch ſatisfac- 
tion for the damage to be done to ſuch lands by the getting and 
carrying away the ſame, as ſhall be agreed on dewern Kia 
and the owner, occupier or other perſon intereſted in ſuch 
= lands, &e. in the preſence and with the approbation of tifo 
oe more ſubſtantial inhabitants of ſuch pariſh; townſhip or 
1 nes — — on _— then ſuch firifuction aid 
_ 7 | e e SR ns nb eee a 
_— 1 the lands le, — mar; eg 7 B 
N And re, from the want of oth 1 ln Bad's 1 
may be ſubſtituted in the place —— ſurve - 5 155 K day. of 
| clay in ſuch places as he is hereby authorized 15 di Shalk 
org ravel, and dry it on the lands adjoining, and bal it ©) 
any waſte lands or common grounds, ans cabs ke. 2 
manner as other materials are allowed to be eg b = 4 
0 act, upon making ſuch ſatisfaction for the damages with the. | 
= fevtral incloſed lands where ſuch clay ſhall be pl 775 
carried, as herein directed with regard to other Water. A 14. 
But when the owner of ſuch ineloſed lands ſhall — 0 rich 
| 7 4 for ſuch materials to repair any highway or end en l. —＋ th 
elkate, or which he ſhall be obliged to repair, and ſhall give bende wants ie_ 
613657" 4 *#9k 04, 56 2 3 To nöd for his own-uſe, 


Highways in general. 
notice to the ſurveyor that he apprehends there will not be 
+ ſufficjent for thoſe purpoſes and for the public highways, then 
- the ſurveyor: ſhall not dig or take ſuch materials without the 

conſent of ſuch owner, or an order of two juſtices, after 
having ſummoned and heard the ſaid owner or occupier, or 

his ſteward or agent: which juſtices are authoriſed to per. 

mit or reſtrain ſuch power, as to them ſhall ſeem juſt, Id. 
Provided, that no ſtone, gravel, or materials, to be dug 

for the uſe of any other pariſh, townſhip, or place, than that 
wherein the ſame are found, ſhall be — from the place 
where they ſhall be ſo dug, at any other time than between 
the firſt of April and the firſt of November, or in the time | 
of hard froſt in the winter. ſ. 3a. f 2 4 
Penalty on And any perſon. who ſhall dig or cauſe to be dug materi. WW 
— — 8. als contrary to the directions of this act, whereby any bridge, | 
mill, building, dam, highway, ford, mines, or tin works, 

may be damaged or endangered, ſhall forfeit a ſum not 

_ exceeding 5/. nor leſs than 20s. at the diſcretion. of the 
court or juſtices before whom complaint ſhall be made. 


a ——_— — 1 


a ** * 2 — — — 


7. 33. | 2 7 
Filling up holes. it any ſurveyor or perſon employed by him ſhall in te 
ſearching for, digging, or getting any materials, make an 
pit or hole in ſuch lands, rivers, or brooks as sforclaid, 
wherein ſuch materials ſhall be found, he ſhall. forthwith 
. cauſe it to be ſufficiently fenced off, and ſuch fence ſupported 
and repaired whilſt the faid pit or hole ſhall continue open; 
and, after having dug up ſufficient materials in ſuch pit or hole, 
be ſhall within fourteen days cauſe the ſame to be filled up, 
floped down, or fenced off. and ſo continued: and, where 
no materials ſhall be found, he ſhall within three days cauſe 
ſuch hole or pit to be filled up, levelled, and covered with the 
*. turf or clod which was dug out of the fame, - 
= | And every ſurveyor ſhall within twenty days after his ap- 
. to that office, cauſe all the pits and holes which 
all then be open, and not likely to be further uſeful, to be 
filled up or flaped down in manner aforeſaid ;' and if they 
are likely to be further uſeful, he ſhall ſecure them by poſts, 
and rails, or other fences, to prevent accidents to perſons or 
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| cattle, J. . „ 8 n 
Penalty n, And if ſuch, ſurveyor or other perſon ſhall not fill up, 
= i r lope down, or fence off ſuch pit or hole, in manner and 


within the time aforeſaid, he ſhall forfeit 1056; and if he $ 
Thall neglect ta fence off ſuch pit or hole, or to lope down Ml 
the ſame, as herein before directed, for the ſpace of fix days | 
after he ſhall have received notice for either of thoſe pur- 

_ | poſes from a juſtice, or from the owner or occupier of ſuch 
ſeveral ground, rirer, or drook, or any perſon having _ 


1 
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of common within ſuch common or waſte lande, he {hal}, WR 
on conviction before one juſtice, forfeit a ſum not excecding | 
10/, nor leſs than 40s; ſuch forfeiture to be applied in the, 
fencing” off, filling up or ſloping down ſuch pit or hole, and 
towards repairing the road where the offence was commit- 
ted, as ſuch juſtice ſhall direct. 14. f 
- By the ſame ſtatute, / 49. Where a ſufficient quantity nere a fuffi- 
of materials cannot be provided and carried by the labourers cieut quantity of 
and teams within any pariſh, towniſhip or place, the, ſur- waterialscannot 
veyor ſhall contract for the getting and carrying thereof (in bar. — aud 
the preſence of the aſſiſtant, if any ſuch ſhall be appointed) 
at a meeting to be held for that purpuſe; of which ten days“ 
notice in writing ſhall be given, by fixing. ſuch notice upon 
the door of the church or chapel, or, if there be no church 
or chapel, at the moſt public place there; and fuch 
notice ſhall ſpecify. the work to be done, with the 
time and place for letting thereof. And if the ſurveyor ; ft 
ſhall have any ſhare, or intereſt in ſuch contract, or in 
any other contract for work or other materials, or ſhall on 
his own. account let to hire any team, or ſell or diſpoſe of 
any timber, ſtone, or other materials to be uſed or employed 
in making or repairing- ſuch roads, &c. (unleſs a licence in 
vriting for the ſale of ſuch materials, or for letting to hire 
nuch team, be firſt obtained from a juſtice), he ſhall forfeit 
10l. and be ever after incapable of being employed as a ſu- 
veyor with a ſalary, under the authority of this act. 5 95 


8 
«03 - 


* 
2585 n. 
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Nil. Removing Obſtruftions, Nuiſances, and An- 


By the common law, any one may abate a nuiſance yuiſances on 


1 7 5» . * 


78 to a highway, and remove the materials, but he muſt not the highway. 
_ convert them to his own uſe. ' 1 Haw. 214. | 4624 pads 
1 All injuries whatſoever to any highway, as by digging a What ate nüf- 
ww. ditch, or making a hedge overthwart it, or laying logs of fances.* © 
_= timber in it, or by doing any other act which may render 

8 it leſs commodious to, the king's people, are public nuiſances 

1 at Ir” ra W. r 

—_—_ . Suffering the ditches adjoining to a highway to be foul 

1 i 8% 2 ae” 6: offs . ” A . . 5 1 

1 by reaſon whereof it is impaired, is alſo a nuiſance at com- ches foul. 
"0 * t e _ that it is a nuiſance at common law to ſuffer Boughs hanging 
JH the boughs of trees, growing near the highway, to hang over over. 


1 the road in ſuch a manner as thereby to incommode the . 
"os 'fage. 1 Haw, 212. , r 
4 * And it ſeems the better | opinion, that a perſon who has 


* ” 
* o - 


— 


* 


344 - Highways in general. 

trees next adjoining to the highway, and hanging over it, to 
: the annoyance of the people, is bound by the common law 
to lop the ſame; and it ſeems clear that any one may juſtify 
ce lopping of ſuch trees, ſo far as to avoid the nuifance, 

: CCC ˙ nne, not | 
A gate: A gate erected in a highway is a common nuiſance, be- 
| cauſe it interrupts the people in that free and open paſſage 
which they before enjoyed, and were lawfully intitled to; 
| but where ſuch a gate has continued time out of mind, it 
„ ____ ſhall be intended, that it was ſet up at firſt by conſent, on a 
co 

a free paſſage than what they ſtill enjoy. T Haw. 199. 
An heir may be indifted for continuing an incroachment. 

corny #424699 154. 561 4 9 
Straw, dung, or By the 13 G. 3. c. 78. /. 9. If any perſon ſhall lay in any 
other matter in highway any ſtone,” timber, ſtraw, dung, or other matter; 
the highway. or in making, ſcouring, or cleanſing the ditches or water- 
courſes, ſhall permit the foil or earth dug from them to re- 
main in ſuch highway, ſo as to obſtruct or prejudice the 
ſame, for the ſpace of ſive days aſter notice thereof given by 

the ſurveyor, he'ſhall for every ſuch offence forfeit 105. 

Carriages or in- And, for preventing obſtruddions in the highway, it is en- 
— — ut. acted by the fame ſtatute, /. 11. "Phat if any perſon ſhall 
fered to rain Wilfully ſet, place, or leave any waggon, cart, or other car- 
aon thehighway. riage, or any plough or inſtrument of - buſbandry,” in any 
| highwa Og with reſpect to ſuch waggon, cart, or car- 
riage, during fuch reaſonable time as they ſhall: be 75 
tively loading or unloading, and dae as near the ſide of 
ſuch highway as conveniently may be) ſo as to interrupt or 
hinder the free pallage of any, other carriage, or of his ma- 
jeſty's ſubjects, he ſhall forfeit 105. for every offene. 


Laying ſtone, * Or if any ſtone or timber, or any hay, ſtraw, ſtubble, or 


timber, ſtraw 
for manure, &c. other matter, for the making of manure, ot on any other 


on che highway. pretence whatſoever, not tolerated by this act, all be laid 


in any highway, within fifteen feet from the centre thereof; 


and ſhall not within five days after notice giyeh by the fur- 
veyor, or ſome other perſon aggrieved — — removed, 


* 


1 it ſhall be lawful for the owner or 50 efſor- of lands adja- 
a 


cent, or any other perſon by order of a juſtice, to clear the 
ſaid highway, by removing the ſtone, timber, hay, ſtraw, 
dung, or other matter, and to have, take, and diſpoſe of the 
ſame to his own uſe. Same flat. /. 10. 


Increachingon If any perſon ſhall incroach by making, or caufing to be 


not being turnpike road, within fifteen feet from the middle 


tion with the owner of the land on the laying out 
road; in which caſe the people never had a better right to 


the kighway. made, any hedge, ditch, or other fence, on apy highway, 


or centre thereof ; or. ſhall plough, harrow, or break Th bh 


= 


—— 
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the ſoil of any ground; or in ploughing or harrowing 5 5 4 
adjacent lands, thall turn his plough in or upon any ground 

within fifteen feet from the middle or centre of any high- / 

way, where the breadth of ſuch highway is formed and ; 

marked or deſcribed with certainty, and does not exceed in 


. WIE. 
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A breadth thirty feet, he ſhall forfeit, for every ſuch offence ; 
1 495. to him who ſhall make information of the ſame. And 
J the ſurveyor may cauſe ſuch' hedge, ditch, or fence, to be 


taken down or filled up, at the expence of the perſon t 
whom the ſame ſhall belong: and ons juſtice, on proof ups 
on oath, may levy the expences of taking down ſuch hedges, 
as well as the penalty by diſtreſs. /. 63. ere 6 | 
By the ſame ſtatute, J. 6. No tree, buſh, or ſhrub, ſhall Trees, hedges. \- © 

be permitted to ſtand or gro in any highway, within fifteen = | 
feet from the centre thereof (except for ornament or fhelter 
to the houſe, building, ot court-yard of the owner thereof); 

or hereafter be planted within that diſtance : but the ſame 
fhall be rechen cut down, N up, and carried \ 


away, by the owner or occupier of the land, within ten days * - 
after notice to him ot his agent by tae ſurveyor, on pain of eee 
- un T . n enn 5 a 8 


ol. —4 e e r 

And the poſſeſſors of the land next adjoining every high- Pruning hedges - 
way ſhall cut, prune, and plaſh their hedges ; and cut down, and fences, and 

| prune, and lop the trees growing in or near ſuch hedges or lopping tres. 

other fences (except trees planted for ornament or ſhelter), 

fo that the highway fhall not be prejudiced by the ſhade 

thereof, and the fun and wind excluded from it to the 


damage thereof, And if ſuch poſſeſſor ſhall nor, within ep 
e, 


days after notice given by the ſurveyor for that purp 
| a prune, and black ſuch hedges, af cut dow” e BARE itt rr 
lop ſuch trees'in manger aforeſgid, the ſurveyor, may com- 
Plain to a juſtice, who ſhall ſummon the poſleſſor of the 
faid lands to appear before the juſtices at ſome. ſpecial ſeſ- 
ſions to anſwer to the ſaid complaint; and if it ſhall appear 
ws to the juſtices, at fuch ſpecial ſeſſlons, that ſuch poſſeſſor 
haas not complied with the requiſites of this act, the; may, 
upon hearing the furyeyor and the poſſeſſor of ſuch land = 
his agent (or, in default of appearance, on having due proof 
of the ſerviee of ſuch ſummons) order ſuch hedges. to be : 
cut, plaſhed, and pruned, and fuch trees. to be cut down or 
_ pruned, {6 as beſt to'anfwer the purpoſes aforeſajd. And if 
eue poſſeſſor of ſuch land ſhall not, within ten days, obey 
FE ſuch order on notice thereof, he ſhall forfeit 25. 25 every 
—_ twenty-four feer in length of ſuch hedge ſo neglected to 
be cut and plathed, and 27, for every tres neglected 55 


\ 
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be cut down, or pruned, and lopped; and the ſurveyor, in 
caſe of ſuch default made by the poſſeſſor, ſhall cauſe the 
ſame to be done, and the volleſſor all payy over and aboye 
the penalties, the expences of doing the ſame; to be levied 

| by diſtreſs by warrant of one juſtice.» /. 7. 
Ditches, drains, The ſaid act directs, That ditches, drains, or water. 
bridges, Ke. courſes, of a ſufficient depth and breadth for keeping the 
| highways dry, and conveying the water from them, ſhall be 
made, ſcoured, cleanſed, and kept open, and ſufficient trunks, 
. tunnels, plats, or bridges, made and laid, where any cart- 
ways, horleways, or footways, lead from the ſaid highways 


into the lands adjoining thereto, by the occupier of ſuch Wil 
lands ; and every occupier of any lands adjoining to or near 


the highway, through which the water has uſed to paſs from 

the ſaid highway, ſhall open, cleanſe, and ſcour the ditches, 

watercourſes, or drains, for ſuch water to paſs without ob- 

ſtruction: and every perſon who ſhall make default in any 

: of the matters aforeſaid, after ten days notice from the ſur- 
veyor, ſhall forfeit, for every offence, 10s. /. 8. | 


. Certain times But no perſon ſhall be compelled, nor any ſurv r per- 
. mitted, by virtue of this act, to cut or prune an "he 


edge at 
any other time than between September. 30, and Merch 31; 
and no perſon ſhall be obliged to fell any timber trees grow- 


ing in es, at any time whatſoever, except where the 


highways ſhall be ordered to be enlarged as herein after 
mentioned, or to cut down or grub up any oak trees, grow- 
ing in ſuch highway, or in arg, $1 ag except in the 


months of Apriſ, Muy, or June; or any aſh, elm, or other 


trees, in any other months than December, January, Febru- 
ar y, or March. /. 13. 


Where ditches It is further enacted, That where the ditches, gutters, or 


and watercuure 


les are found in- Watercourſes, which have been uſually made, or which are 
ſufficient, others herein directed to be made, cleanſed, and kept open, ſhall 
may be made not be ſufficient to carry off the water from | 44 [K 
— the ſurveyor, by order of one juſtice, may make new ditches 
and drains in and through the lands adjoining or lyiag near 

BD to ſuch highways, -or in. and through any other lands, if it 
ſhall. be neceſſary, for the more effectual carrying off ſuch 

water, and aiſo to keep ſuch ditches, gutters, or water- 
courſes ſcoured, cleanſed, and opened; and the ſurveyors 

and their workmen are hereby authoriſed to go upon the 

faid lands for that purpoſe : provided, that the 70 urveyor 


make proper trunks, tunnels, plats, bridges, or arches, over 
ſuch ditches, gutters, or watercourſes, where the ſame ſhall 
be neceſſary, for the convenient uſe of the lands through 
which the ſame ſhall be made, and from time to time — 
18 . 2 ech 
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them in repair; and alſo chat he ſhall make make ſatisfac- 
tion to the owner or occupier" of ſuch lands which are not 2 
waſte or common, for the damages which he ſhall ſuſtain — OM % 
thereby; to be ſettled and paid in the ſame manner as the 3 
damages for getting materials in ſeveral or incloſed grounds, 
as directed by this act to be ſettled. and paid. .. 144. 
The ſurveyor appointed by this act ſhall, at ſuch times Surveyor to give 
and ſeaſons as he ſhall judge proper, view all the common ue and „ 
highways, trunks, tunnels, plats,” hedges,” ditches, bandes de amended. 
bridges, cauſeways, and pavements within his diſtrict ;- and | 
if he ſhall obſerve! any nuiſances, incroachments, obſtruc-  ..... | 
tions, or annoyances, he ſhall give to any perſon. doing or 
permitting the ſame perſonal notice, or notice in writing, 
to be left at his uſual place of abode, ſpecifying the particu- 
lars wherein ſuch nuiſances, &c. exiſt: and if they mall nat 
be removed, and the ditches, drains, gutters, and water 
courſes aforeſaid effectually made, ſcoured, cleanſed, and 
opened, the trunks, tunnels, plats, and bridges made and 
laid, and the hedges properly cut and pruned, within twenty 
days after ſuch notice, then the ſurveyor ſhall be hereby au- 
thoriſed to do the fame, and the perſon neglecting ſhall for- 
feit for 7 — foot in length one penny, and over and above 
the ſaid forfeiture the ſurveyor ſhall, by ſuch perſon, be re- 
imburſed his expences in doing the ſame; and, if not paid 
on demand, the ſurveyor apply to a juſtice, and on 
making oath before him, of the notice being given to the 
defaulter as aforefaid, and of the work being done by ſuch. 
ſurveyor, and of the expences attending the ſame, the ſur- 
veyor ſhall be repaid by ſuch perſon all ſuch charges as ſhall 
be allowed to be reaſonable by the ſaid juſtice ; and in de- | _ 
fault of payment thereof on demand, the ſame. ſhall be levied . 
as bf. penalties and forfeitures by this act. 13 G. 3. 
0. in., #5315 e050 69 vim e en ani tte N 
By the 1 G. fe. 2. c. 57. "gy" If any perſon driving any Drivers of car- 
cart, dray, or waggon, in the ſtreets: of London, ſhall” ride riages . 
upon the ſame, not — ſome other perſon on foot to 3 i 
guide it, he ſhall, on convition/ before the alderman of te 
ward, or a juſtice of the peace, on oath of one witneſs, for- 
por ri by 1 xt or: half to the informer, and half 
to the poor: in default of payment he ſhall- be ſent to | 
houſe of correction for — es. % Fein $00 6 0 ” | 
And by the 24 G. 2. c. 43. it is enacted, That if any Corter, or dray- | 
1 Carter, drayman, carman, waggoner, or other driver, ſb 188 — — 
dſde upon any cart, dray, or waggon in London, or within = —— 
"oi ten miles thereof, not having ſome other perſon on foot to | 
= 2dr it, he ſhall, on the like conviction, forfeit 105. if ſuch - 
e __ _ driver 
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driver ſhall not be the owner of ſuch carriage; and if he be 
che owner, then any ſum not exceeding 201. To be reco- 
vered, levied, and applied, as by the eee I G. 
H. 2. e. 57. And any perſon who is not a peace officer 
may ſtop and apprehend ſuch offender, and take him, as ſoon 
as conveniently may be, before a juſtice; and any perſon 
who ſhall reſiſt, abuſe,. or prevent any perſon endeavouring 
to apprehend ſuch offender, or, when he is — | 
ſhall reſcue, or endeavour to reſcue him, ſhall. forfeit 205, ih 
like manner. , 8, 9. 
Negligenee and Alſo by the 30 G. 2. c. 22. If the driver of any carriage 
miſbehaviour of within 4 or NM eſiminſter, or in any public ſtreet, or 
— th in the common high way, within the bills, ſhall by ede or 
liry. wilful miſbehaviour, interrupt the free paſlage of his majef- 
ty's ſubjects, he ſhall, on conviction, by confeſſion, or oath 
of one witneſs, before one juſtice, forfeit a ſum not excecd- 
205. or be committed to the houſe-of correction, or ſome 
other priſon of the place where the offence ſhall have been 
committed, or he ſhall have been apprehended, there to be 
kept to hard labour for any time not exceeding one calendar 
month. The forfeiture to be levied by tree by warrant 
of ſuch juſtice; half to the ad xa and half to the over- 
ſeers, for the poor of the pariſh or place where the offence 
ſhall be committed, or the offender ſhall be apprebended ; 
ny there _— be no overſeer, then _— ſome other 2 
cer, for the uſe of the poor as aforeſaid. /. 7, 12. 
aan orecheng\ And by the faid ftatute of 30 G. 2. c. * Any: den 
the offender. who ſhall fee any offence committed againſt this act may by 
authority thereof, and without any other warrant, n 
the offender, and with all convenient ſpeell co or de- 
liver him to a conſtable or other peace officer * 
where the offence. ſhall — committed or the offender ſhall 
be. apprehended, that he m a conveyed before a ee 
. to law. . 13. 
And, on refuſal And if ſuch offender hall r 15 to diſcover his none and 
nt +> place of abode, to the juſtice before whom he ſhall be ta- 
— ken, he ſhall be immediately delivered over to à conſtable 
| ——ůů him be conveyed to the com- 
mon gaol or houſe of — 2 the place 8 
fence ſhall be committed, there to remain till he ſhall de- 
clare his name and place of abode to the n or tu 
ſome other juſtice of fuch place. .. 11, + 
And any perſon ſhall be admitted to be an evidence, even 
though he, is an pos ger gr where ns _ 
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Provided, that (onion m_ by this act ſhall not be | 
ithed by any former law. /. 15. TT 2 
WR m"_— - G. 3. c. 78. it is enacted, That if the ml ma. 
driver of any cart, car, dray, or waggon, ſhall ride upon fret or high. 
h . any ſuch carriage in any ſtreet or highway, not having ſome way, or miſbe- 
other perſon on foot or on horſeback to guide it (carriages haviour, by 23 
cConducted by ſome perſon holding the reins of the horſe or G. 3: 
naorſes drawing the fame excepted); or if the driver of any 
= carrige whatſoever, on any-part of any ſtreet or highways 
cual by negligence or wilful miſbehaviour cauſe any hurt or 
damage to any perſon or carriage paſſing or being upon ſuch 
ſtreet or highway; or ſhall quit the highway and go on the 
other ſide of the hedge or fence inclofing the ſame; or 
willfully be at ſuch diſtance from ſuch carriage, whilſt it 
= ſhall be paſſing upon * that he cannot have the 
direction and government of the horſes or cattle drawing it; 
or ſhall, by negligence or wilful miſbehaviour, prevent, 
WW hinder, or interrupt the free paſſage of any other carriage, or 
of his majeſty's ſubjects on the faid highways; or it the 
driver of any empty waggon, cart, or other carriage ſhall. 
refuſe or neglect to turn aſide and make way for any coach, 
chariot, chaiſe, loaded waggon, cart, or other loaded car- 
riage; or if any perſon ſhall drive or act as the driver of 
any ſuch coach, poſt-chaiſe, or other carriage, let for 
hire; or waggon, wain, or cart, not having the owner's 
name (as required by this act) painted thereon ; or ſhall re- 
fuſe to diſcover the true chriſtian and ſurname of the owner 
of ſuch reſpective carriage: every ſuch driver ſo offending 
in any of the caſes aforeſaid, ſhall, on conviction by con- 
feſion, view of the juſtice or oath of one witneſs, before 
one 3 forfeit any ſum not exceeding tor, if ſuch dri- 
ver be not the owner of ſuch carriage zand if he be 
| the owner, then any ſum not execeding 205; and in default 
of payment he ſhall be committed to the houſe of correction 
for any time not exceeding one month, unleſs the ſame be 
ſooner paid. And every ſuch driver offending in either of 
the ſaid caſes, may, by authority of this act, with or with- 
out any warrant, be apprehended by any perſon who ſhall ſee 
ſuch offence committed, and ſhall be immediately taken or 
delivered to a conſtable or other peace officer, to be con- 
veyed before a juſtice to be dealt with according to la. 
And if any driver, in any the caſes aforeſaid, ſhall refuſe to 
diſcover his name, it ſhall be lawful for the juſtice to com- 
mit him to the houſe of correction for any time not exceed- 


ing three months, or to proceed againſt him ſor the penalty 
by a deſcription of his perſon and the offence, and eng 155 
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. And, the better to diſcover affenders, the owner of every 
waggon, wain, or cart, and of every coach, poſt-chaiſe, or 
other carriage let to hire, ſhall cauſe to be painted, on ſome 
conſpicuous part of his waggon, wain, or cart, and on the 


other carriages, before the ſame ſhall be uſed in any public 
highway, his chriſtian and ſurname, and place of abode, in 
large legible letters, and continue the ſame thereupon fo 


long as ſuch carriage ſhall be uſed upon any ſuch highway : 


and the owner of every common ſtage waggon or cart em- 
ployed as travelling ſtages from. town to town, ſhall, over 
_ above his chriſtian and ſurname, cauſe to be painted 
on the part and in the manner aforeſaid, the following 
words, common ffage waggon or cart, as the caſe may be. 
And every perſon who ſhall uſe any ſuch carriage as afore- 
ſaid, upon any highway, without the ſaid names and deſcrip- 
tions paiated thereon reſpectively, or who ſhall cauſe to be 
painted thereon any falſe or fictitious name or place of abod 

ſhall forfeit a ſum not exceeding 50. nor leſs than 203. 


he 59- 


Alchouſes not to 
be near bridges. 


And by the ſame ſtatute, /. 62. In order to prevent ob- 

Qions near public bridges, if any perſon, collecting any 
tolls payable for paſſing over any public bridge with car- 
riages or cattle, ſhall keep any victualling houſe, alehouſe, 
or other place of public entertainment; or ſhall ſell, or per- 
mit to be fold therein, any wine, beer, ale, cyder, fpirituous 
liquors, or other ſtrong liquors, by retail, he ſhall, on con- 
viction before one juſtice, by confeſſion, or oath of one 
witneſs, forfeit 5/. for every offence. | 


IX. Of changing or diverting Hig hways. 


Changing road By the common law, an ancient highway cannot be 


by commonlaw 


changed, without the king's licence firſt obtained upon 2 
writ of ad quod damnum, and an inquiſition found thereon, 
that fuch a change will not be prejudicial to the public ; and 
it is faid, that if one change a highway. without ſuch autho- 
rity, he may ſtop the new way whenever he pleaſes : neither 
can the king's ſubjects, in an action brought againſt them 
for going over ſuch new way, julity generally as in a com- 
mon highway, but ought to 


cuſe, how the old way was obſtructed, and the new one ct 


out : neither are the inhabitants bound to keep Wes 
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ew ſpecially, by way of en- 
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_ cuch new way, or repair it, or to make amends for a rob- | 
b bery committed in it. Cro. Car. 266. 1 Haw. 201, 202. 1 
—_ . But by 13 G. 3. c. 78. f. 19. Where any highway anlernen fa” | 
de incloied, after a writ of ad quod dumnum iſſued, and in- 9 +, aj. ©" 
_ acquiſition thereupon taken, any perſon who ſhall think him- of 7 quod dun- ( 
; ſelf aggrieved by ſuch incloſure, may appeal to the next ge- nm. ' | 
- neral quarter- ſeſſions, if there ſhall be ſuſſicient time for 
that purpoſe ; if nat, to the next ſubſequent quarter-ſeſſions 3" 
who are impowered to hear, and finally determine, ſuch 
appeal. | CL Bee FL. 
PN. B. The writ of ad quod damnum is an original writ. 
iſſuing out of, and — into, the court of Chancery, 
directed to the ſheriff to inquire, by a jury, whether ſuch 
change will be injurious to the public; and ſuch inquiſition 
being a proceeding only ex parte, it is in its own nature 
traverſable, and formerly the party grieved might be heard 
againſt it before the chancellor: but now juriſdiction is 
given, by this act, to the juſtices in ſeſſions to hear, and fi- 
nally determine, ſuch appeals, \ | 
If in purſuance of ſuch writ,' and inquiſition thereupon 
found, a new road is made by the perſon who ſued out the 
writ, the paciſhioners ought to keep it in repair for the fu- 
ture; for, as they are diſcharged from the repairing of the 
old road, no new burden is laid upon them, their labour be- 
og only transferred from one place to another. 3 Att. 
766. | - | hy Ts 
But where the new road lies in another pariſh, the perſon 
who ſued out tha writ, and his heirs, ought not only to make 
it, but to keep it in repair ; or the pariſhoners of ſuch other 
pariſh would have a new Charge upon them, and no recom- 
pence by the former road being taken away. Id. Jenner 
and Lucy. | | 
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X. Regulations concerning the widening and improving 
ef Highways, © 4 EAT 


In aid of the common law, and to render the changing of 
highways leſs troubleſome and expenſive, the juſtices of the 
peace are authoriſed by the 13 C. 3. c. 58. to widen, divert, 
and change highways, as they ſhall judge moſt convenient. 
That ſtatute therefore enacts, That the ſurveyor ſhall Road leading to 


mY os maintain, or cauſe to be made, ſupported, and a market town 
maintained every public cart-way leading to any market- muſt be twenty 


town twenty feet wide at the leaſt, if the ground between I 
the fences ineloſing the ſame will admit N N 


And make an my 
* 2 politic or- corporate who are poſſeſſed of, or intereſted in 
land- through their own right, or in truſt for any other on, in the 
© which the road nd- that * 


. 
3} 
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Two juſtices ' And where it ſhall appear, upon the view: of two juſtices, | 


may order high- that the ground of any highway betweeen the fences thereof 


. waysto be vi. is net of ſufficient breadth, and may be conveniently widened 
| deneder turned. o that the fame cannot be conveniently enlarged. and made 


commodious for travellers, without diverting and turning 
the ſame, the ſaid juſtices ſhall, and they are hereby impoy. 
ered to order ſuch highway reſpectively to be widened and 
enlarged, or diverted and turned, in ſuch manner as they 
ſhall think fit; ſo that ſuch highway, when enlarged and 
diverted, ſhall not exeed thirty feet in breadth; and that 
neither of the ſaid powers ſhall extend to-pull down any 
* houſe or building, or to take away the ground of any garden, 
k, paddock, court, or yard. /. 16. . 
for the ſatisfaction of the perſon or perſons, bodies 


: I be laid into the ſaid highwayſ ſo to be en- 
1 ed, or through which ſuch highway ſo to be diverted and 


ed, for the va- 


ue, otherwiſe turned, ſhall go, the ſurveyor, purſuant to the direction, and 


ſuch value to be with the approbation of the faid juſtices, ſhall make an 
Pars ined by 2 agreement with them for the recompence to be made for 
8 ſueh ground, and for making ſuch new ditches and fences 

as ſhall be neceſſary, according to and in proportion to their 


ſeveral intereſts therein; and alſo with any other perſon, 


body politie or corporate, who may be * by the en- 
larging or diverting ſuch highways as aforeſaid. And if the 
ſurveyor cannot agree with them, or if they cannot be found, 
or ſhall refuſe to treat, or to take ſuch recompence or ſatiſ- 
faction as ſhall be offered by tho ſurveyor ;- then the Juſtices, 
at any general quarter- ſeſſions, upon certificate in writing, 
. by the juſtices making ſuch view as aforeſaid, of their 


proceedings in the premiſes, and on proof of 14 days“ notice 
in writing having been given by the ſurveyor to the owner, 


\  OCCupier, or other perſon or body corporate intereſted in ſuch 


ground, or to his or their guardian, truftee, clerk, or agent, 


lignifying an iatention to apply to ſuch quarter-ſeſions for 
the purpoſes of taking ſuch ground, ſhall impanel a juty of 
twelve diſintereſted men out of the perſons returned to ſerve 
as jurymen at ſuch quarter- ſeſſions. And the ſaid jury ſhall, 
upon their oaths, aſſeſs the damages to be given and recom- 
pence to be made to the owners and others intereſted in the 
ſaid grounds as they ſhould think reaſonable, not ee 
forty years? purchaſe for the clear yeatly value of the groun 
fo laid out; and alfo ſuch recompence. as they ſhall think 


reaſonable for making new ditches and fences on the {ide or 


ſides of ſuch highways ſo enlarged or diverted; and e 
| ö ſitisſac- 


= dcitameiits f6 affeſſed. 7, 
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wiſe injured by enlarging or diverting the faid highways res 


ſpectively. 1d. 8 ee ee „ 
* ould-the jury give a verdict for mort money than Who ſhall pay 


_ as offered by the ſurveyor, the coſts. attending the pro- colts-of the eſti - 
138 y mate by jury. 


ceedings ſhall id by the ſurveyor; out of the money in 
his 345 or to beleviel by him. It they give a verdict for 
no more; or for leſs then Was offered by the ſurveyor, the 
coſts ſhall be paid by the perſon, or body corporate, wh. 
ſhall have refuſed to accept the recompence and ſatisfactio 
ſo offered to him or them as aforeſaid.. /. 18. 
On payment or tender of the money fo to be awarded, or 
leaving it with the clerk of the peace, if the party intitled to . 
receive it cannot be found; or ſhall refufe to accept it; the- 
intereſt of ſuch perſon or body politic or corporate in the 
faid ground, ſhall be for ever eveſted of them ; and the. 
ſaid ground, after ſuch agreement or verdict as aforefaid; saving to the 
ſhall be eſteemed and taken to be a public highway to all owner all mines 
intents and purpoſes whatſoever : ſaving nevertheleſs to the * | 
owner or owners of fuch ground, all mines, minerals, and foſ- 
ſils lying under the ſame, which can be got without breakin 
the ſurface of the ſaid highway ; and alſo all timber and woe 
growing on fuch ground, to be cut down and taken by ſuch 
wner within one month after ſuch order thall have been 
made, or in default thereof to be cut down by the ſuryeyor, 
| 716 upon the land adjoining, forthe benefit of the owner. 
* I 6 Abd = 1 : 4 
And where there ſhall not appear to be ſufficient money tf me rv 
in the hands of the ſurveyor, on the ſaid two juſtices, 2 8 
cafe of agreement, or the Fai quatter-ſeffions after ſuch vet- ſufficient in 
dict as aforeſaid, ſhall order an equal affefſment to be made * 2 inn. 
anch levieck upon all and every of the occupiers of lands, ter. enen may 
tenements, woods, tithes, bers hereditaments, in the pariſh; make an aſleſſ« 
townfhip, or place where ſuch highway lies; and if the fad 
afſeflent is not } within ten days after demand, the fame 
fall, by order of the ſaid two juſtices or court of quarters 
ſeſtions reſpectively, be Revied by the ſirveyor in che man- 
ner hereinafter mentioned. Provided that no ſach' afſeſF-- 
ment in one year exceed the rate of 6. in the pound of the 
yearly value of the lands tenements,' woods; tithes; and here- 


£ 


When any fuck new Highways fall he made as afbreſatd 

the eld highway ſhall be op 70 wy 1 ene 

thereof ſhafl be fold by the fat 54 or; with the” apStrob4..made, the old 

don of the faid juiticesy to [one en Wis lands adj tr bee ball 
"0% 1h (we A . © thereto 2 


354 


* 


- 


and his heirs : 
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taereto, if he ſhall be willing to purchaſe the ſame; if not, 
to ſome other perſon or perſons, for the full value thereof: 
but if ſuch old road ſhall lead to any lands, houſe, or place, 
which cannot in the opinion of ſuch juſtices reſpectively be 
accomodated with a convenient way and paſſage from fuch 
new highway, which they are hereby authoriſed to order 
and lay out, if they fing it neceſlary ; then, and in ſuch caſe, 
the ſaid old highway thall only be fold, ſubject to the right 
of way and — — to ſuch lands, houſe, or place reſpective- 
ly, according to the ancient uſage in that reſpect; and the 
money ariſing from ſuch ſale, in either caſe, ſhall be ap. 
plied towards the purchaſe of land where ſuch new highway 
thall be made: and on payment or tender of the money ſo 
to be agreed for as. aforeſaid, and upon a certificate being 
ſigned. by the ſaid two Juſtices, or by the chairman of the 
faid court of quarter-ſeſhons, in caſe the fame ſhall be de- 
termined there, deſcribing the lands fo ſold, and expreſſi 
the ſum ſo agreed for, and directing to whom the ſame ſhall 
be paid; and upon the purchaſer's taking a receipt for ſuch 
urchaſe-money from the perſon intitled to receive the ſame, 
— an indorſement on the back of ſuch certificate, the ſoil 
of ſuch old N ſhall become veſted in ſuch purchaſer 
ut all mines, minerals, and foſſils, lying un- 
der the fame, ſhall continue to be the property of the perſon 
who would have been intitled to the ſame, if ſuch old highway 
had continued there. /, 17. 


Where an high- And when it ſhall appear, upon the view of any two or 
way may be di- more of the ſaid-juſtices, that any public highway, not in the 


verted and 


made nearer or 


more mo- 
dious. 


ſituation herein-before. deſcribed, or public bridleway, or 
footway, may be diverted, ſo as- to make it nearer or more 
commodious to the public ; and the owner of the lands 
through which ſuch new highway, bridleway, or footway, 


is propoſed to be made, ſhall conſent thereto, by writing under 


his hand and ſeal; it ſhall be lawful, by order of the juſtices, at 
ſome ſpecial ſeſni ons, to divert and turn, and to ſtop up ſuch foot- 
way, and to divert, turn, and ſtop up, and incloſe, ſell, and 
diſpoſe of ſuch old hi wk or bridleway, and to purchaſe 
the ground and foil for ſuch new highway, bridleway, or 
footway, by ſuch ways and means, and ſubject to ſuch ex- 
ceptions and conditions, in all reſpects, as herein-before men- 
tioned with regard to — to be widened or diverted; 
and where any ſuch highway, bridleway, or footway, herein 
aſt before deſcribed, ſhall be ſo ordered to be ſtopped: up or, 


| Incloſed, and ſuch new highway, bridleway, or footway, ſet. | N 


out and appropriated, in lieu thereof, as aforeſaid, it {ball be, 


* 


- 
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- 


lawful for any. perſon injured or aggrieved by any ſuch order b 


or procceding, br by the incloſure of any road or highway, 


= > virtue of any inquiſition taken upon. any writ of ad quod... 
1 F Sela to me bi complaint thereof, by appeal to the 
WE juſtices at the next general quarter- ſeſſions, upon giving ten 
days“ notice in writing of ſuch appeal to the ſurveyor and 
wo party intereſted in ſuch incloſure, if there ſhall be ſufficient 


W time for that purpoſe ; if not, ſuch appeal may be made upon 


me like notice to the next ſubſequent quarter-ſeſhons, which 


courts of quarter- ſeſſions are hereby reſpeCtively authoriſed 


1 and impowered to hear and finally determine ſuch appeal: 


and if no ſuch appeal be made, or, being made, ſuch order 
and ee e all be confirmed by the ſaid court, the ſaid 


incloſures may be made, and the ſaid ways ſtopped, and the 
proceedings thereupon ſhall be binding and concluſive to 
an perſons whomſoever; and the new way ſo to be appro- 
priated and ſet out, ſhall be, and for ever after continue a 
public highway, bridleway, or footway, to all intents and 
WE purpoſes whatſoever, and the ſoil thereof ſold in the manner 
aud ſubject to the reſtrictions herein-before mentioned, with 


reſpect to highways to be enlarged. or diverted ; but no in- 


; 46 cloſures of ſuch old highways or bridleway, or ſtoppage of 
BE ſuch footway, ſhall be made, until ſuch new "highways, 


|  bridleway, or footway, ſhall be compleated, and put into 


good condition and repair, and fo certified by two juſtices of 


the peace, upon view thereof; which certificate ſhall be re- 


; * turned to the clerk of the peace, and by him inrolled amongſt 
mee records of the ſaid court of quarter-ſeſſions. .. 19. 


And where any highway, bridleway, or footway, has been 
diverted and turned above twelve months, either from ne- 


| ceſſity, where the ſame have been e 8s by floods, or 


a lips of the ground on which they were made, or from other 
BS cauſes and motives, if a new highway has been made in lieu 
thereof, nearer or more commodious to the public, and the 
BS ſame has been acquieſced in, and no proſecution has been 
= commenced for the diverting or turning the ſame, ſuch new 
= way ſhall from henceforth be the public highway, bridleway, 
or footway, to all intents and purpoſes whatſoever. Id. 


Provided that no common land, lying between the fences 
of any old highway, to be ſtopped up or incloſed by virtue of 


N this act, ſhall be incloſed: and where the ſame, not being | 


common land, ſhall, upon a medium, exceed thirty feet, an 


not extend to fifty feet in breadth, the ſame ſhall not be 


ih ſtopped up or incloſed, until ſatisfaction ſhall'be made to the 


9 | owner for ſo much thereof as ſhal! exceed the breadth of 
6 Mp thirty 


* 


> 1 1 
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thirty feet; and if the parties cannot agree, the ſame ſhall 
be adjuſted by the faid juſtices, or the jury, if a jury ſhall be 
impanelled: and if it ſhall exceed fiſty feet. in breadth upon 
a medium; of if the faid old road ſhall lie through the 
open field or ground belonging to any particular perſon, 
' fuch perſon, and alſo the perſon or perſons intitled to tie 
land between the fences on the ſide of ſuch highway, ſhall i 
reſpectively hold and enjoy the land and foil of ſuch old high- Bl 
way, and pay to the ſurveyor ſo much money as ſhall be 
agreed on between the parties; or if they cannot agree, ſo 
much as ſhall be adjudged by the faid juſtices, or jury, if 
fuch jury ſhall be impanelled, to be adequate to the purchaſe 
of it, eſtimating fuch highway at thirty feet in breadth upon 
. an average. /. 20. ; 
Wheretheland - Where any footway ſhall be diverted by virtue of this ad | 
br oy wages. through the land belonging to the ſame perſon who owned Wi 
ben as this the land through which fuch old footway lay, the ſame ſhall i 
through which be deemed an exchange only, and no compenſation ſhall be 
the old highway made, unlefs the land for ſuch new footway ſhall be of 
— greater length, and of greater value, than that uſed for ſuch 
old footway : and where the faid footway ſhall not be turned 
through the lands belonging to the ſame perſon, the damage 
occaſioned by ſuch old footway to the lands through which 
int lay, if the parties intereſted ſhall not agree in adjuſt 
ing the ſame, ſhall be adjudged by two indifferent perſons, 
one to be named by the owner of the land, and the other by 
the faid two juſtices ; and if the perſons fo to be nominate! 
cannot agree therein; they ſhall chooſe ſome third perſon to 
ws . ſame, whoſe eee enen ſhall be final; and the 
1 money at which fuch damages ſhall be aſſeſſed ſhall be ap- 
+ MW plied in making ſatisfaction to the owner of the land through 
i Þ which ſuch new footway ſhall he made. /. 21. 
it If in any pariſh, townſhip, or place, where a highway ſha) 
Potteref t99' be diverted and turned by virtue of this act, it ſhall appex 
— to the juſtices that there are other highways within ſuch 
ſtopping up pariſh, townſhip, or place, beſides that fo to be diverted and 
" highways. turned, which may without inconvenience to the public be 
diverted into fuch new highway, or into any other highway? Wl 
within fuch pariſh, townſhip, or place, and the charge of te · i 
pairing ſuch highway may be thereby faved ; it ſhall be lau- Wl 
ful for ſuch juſtices. to order fuch highway, which ſhall ap- 
pear to them unneceflary, to be ſtopped up, and the foil there. 
of fold, in fuch manner, and ſubject to fuch reſtrictions, an! i 
fuch right of appeal to the party or parties aggrieved therc- 9 
by, as are herein before reſpectively directed and given con- 
cerning the highways to be ſtopped up or incloſed. / x : 
| 1 a 1 
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3. Page, eg. v. Howard. This was an action of treſp 


of the two magiſtrates, as in the following caſe : M2. 23 8. 
| | s for 
ing the plaintiff's cloſe. The defendant pleaded the 


BT Entering * 


general iſſue: and the cauſe was tried beſore lord Mansfield 
at the afzes for the county of Surry, when a verdict wag 
found for the plaintiff, ſublect to the opinion of the court, 
upon the following caſe : In 3774 à road in the pariſh of 
Cabham in the couty of Surry, leadin towards the pariſh oj 
Ockham in the ſaid county, was lawfully diverted and turned 
by an order of two juſtices of the ſaid county, by virtue of the 
powers given by 13 G. 3. c. 78. / 19. In 

another road, the place in which the ſaid treſpaſs was com- 
mitted in the ſaid pariſh of Cobham, leading towards the pa- 
riſh of Ockham, and al 0 towards '#; bertſeys [ vfleet and ot er 
places, was ſtopped u wy order of one of the ſaid juſtices, 
and another juſtice fot the faid county, under the powers 
given by /; 22. of the Rid att, A gate was erected by the 
plaintiff acroſs the road ſo ſtgpped, under the laſt order of 
1782, and the ſaid gate locked up: and the defendant broke 
down the ſame. 2uzre, Whether tbe juſtices under the ſaid | 
act, /. 22. had a power to make the ſaid order for ſtopping 
the road, where the faid treſpaſs was committed? If they 


had, the vexdict to ſtand. If not, to be entered for the de- 


fendant. The queſtion upon this caſe was, Whether the 
juſtices who made the laſt order for ſtopping the road, in 
the place where the treſpaſs was alledged to have been com- 
mitted, and who. were not both of them the fame as tholg. 
who made the firſt order, were under /. 23. of the act em. 
powered to make ſuch order? Bond, for the plaintiff, con- 
tended, that the legillatyre meant to give an original juriſ- 
diction to the magiſtrates, who acted under /. 22; that the 
ower thereby given was a ſubſtantive power, and indepen- 
dent of the former elauſe: that if it muſt be the act of the 
ſame magiſtrates, it muſt be done at the ſame time alſo; 
and, if it is taken to be at the ſame time, it would in its 
conſequences be abſurd; for at the time of diverting the 
roads, it may not be poſſible to foreſee what roads it may be 
neceſſary to ſtop up; and that by the expreſs terms of the 
prior clauſe it is only where a rdad has firſt been diverted, 


that any authority is given to ſtop them. Roys for the de. 


fendant inſiſted, that the power given in the latter clauſe 

was not ſubſtantive, but merely auxiliary of the former; 

that it muſt be exerciſed at the ſame time, and by the famg 

Juſtices, and not at any diſtance of time by others: that, 

if the wards were more doubtful, * analogy, from the r 
6 | 3 | ; F 


f * 
* 
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WE But this diverting and ſtopping up muſt be one entire 20 
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Direction- | 
{ts for guid- 
ang travellers 


of the ſenſe of the legiſlature, as to remove _ thing like 


Highways in general. 


of proceeding under the act, afforded fo clear an illuſtration 


difliculty pon the queſtion :* that the act directs, that the 
money ariſing from the fale of the road ſtopped up, ſhall 
be applied to purchaſe the land where the new highway ſhall 
be made: that this was now impoſſible : that it did not ap- 
pear that there was here any new road to be purchaſed : 
that, if a new ſet of magiſtrates might now, at the end 
of eight years, interfere, they might at the end of eight hun- 
dred : that the ſubſequent clauſe, therefore, was plainly refer. 
able to the prior ; and that the powers which it gave could 
be exerciſed by thoſe only who enforced the former. Lord 
Mansfield: erer we may agree, that it might have been 
better, if the neceſſary remedy had been extended to both 
caſes, yet upon looking into the act of parliament we thinł 
we cannot be warranted in putting ſuch a conſtruction. 
This is not a general power, but tied up to a particlar caſe, 
The power to ſhut up roads is given only where there is a 
new road to be ſet out. This ſhews, that it was meant to 
be one entire af of the magiſtrates: that the two clauſes 
make one proviſion, and that the powers under them were to 
make but one tranſactlion. The clauſes are ſo connected, 
that they cannot be ſeparated. Buller, J. The wording of 
the latter clauſe is deciſive, that theſe powers are to be ex- 
erciſed at the ſame time. It enacts, that if the juſtices au- 
thoriſed to enquire, &c. think, that beſides the roads ſo 0 be 
diverted and turned, other roads may be diverted, &c. they 
may ſtop them. The orders for this purpoſe are plainly in- 
tended to be made at the ſame time and by the ſame magi/- 
trates, ho were acting under the former clauſe. Milli and 
Aſ/hurft, juſtices, concurring, peſſea to defendant. Calde- 


cott's Rep. 288. 


XI. Diredlion- Poſts, Blocks, Cauſezways, Mile-Stones, - 
Water-Marks, and Battlements of Bridges. 

For the better convenience of travellers, where ſeveral 

highways meet, the juſtices at a ſpecial ſeſſions ſhall iſſue 

their precept to a ſurveror of the pariſh, townſhip, or place, 


and-graduated where fuch highways meet, and there is no ſufficient di- 


ſtones, with di- 
rections to 


AVo 


in floods 


rection-polt or ſtone already fixed or erected, requiring him 
forthwith to cauſe to be erected or fixed, in the moſt con- 
venient place where ſuch ways meet, a ſtone or poſt, with 
inſcriptions thereon in large legible letters, painted on each 


| fide thereof, containing the name or names of the next mar- 


ket town or towns, or other conſiderable places to * 


| bbliterate or deface any mile- 


: F 


=. Highways in general. 
W the faid highways reſpeRively lead ; and at the ſeveral ap- 


proaches to ſuch parts of any highways as are ſubject to deep 


« 359 


or dangerous floods, graduated itones and poſts, denoting tne | 


depth of water in the deepeſt part of the ſame ; and alſo 


uch direQion-poſts or ſtones as the ſaid juſtices {hall think . 


neceſſary for the guiding of travellers in the beſt and ſafeſt 


track through the ſaid floods or waters: and if he [hall not 
cauſe ſuch ſtones or poſts to be fixed by the ſpace of three 
months after ſuch precept to him delivered, he ſhall forteit 


205.. 13 G. 3. c. 78. ſ. 26. 


5 Buy the ſame ſtatute, /. 52. after reciting, That whereas Pulling down, | 
= in ſome places it may be neceſſary to ſecure horſe and foot- 
cCauſeways by poſts, blocks, or large ſtones fixed in the 


mage the ſaid poſts, blocks, and large ſtones, and drive 


* 2 upon ſuch banks and cauſe ways, or againſt the x 


OW. ereof, and alſo dig or caſt down the ſaid banks, which 
= are the ſecurities and defence of the ſaid cauſeways, whereby 


the cauſeways or banks are often ruined and deſtroyed ; and 


ſuch evil-diſpoſed perſons do or may break, damage, or 


5 ; throw down the ſtones, bricks, or wood, fixed upon the pa- 


rapets or battlements of n by 3 and pull down, deſtroy, 
one or poſt graduated, or di- 
rection-poſt or ſtone, erected or to be erected upon any 


. ; highway: for preventing thereof it is enacted, that every 
BR perſon who ſhall be guilty of any ſuch offence, ſhall, upon 


8 conviction before one juſtice, on the oath of one witneſs, 
or upon view of the juſtice himſelf, forfeit a ſum not ex- 


: f | ceeding 50. nor leſs than 10s; and in default of payment, ſhall 
be committed to the houſe of correction, there to be whip- 
= ped and kept to hard labour for any time not exceeding one 


calendar month, nor leſs than ſeven days, at the diſcretion of 


ach juſtice. 


XII. Regulations concerning the Breadth of Wheels and 


Number of Horſes. 


| 


_—= pround, or by banks of earth caſt up, or other wiſe, from be- poſts, mileſloues, 

ng broken up and ſpoiled with waggons, wains, Carts, or aud cauſcways. 

= carriages; and foraſmuch as divers ill-difpoſed perſons 
 wilfully or wantonly pull up, cut down, and remove or da- 


deſtroying, obli- 
*terati 


facing 


or de- 
rections - 


The 13 C. 3. c. 58. / 55. recites, That whereas the Waggons and 


velling thereon, and by the exceſſive burdens in ſuch car- 


; | riages'; it is therefore enacted, That no waggon, having the 
_ - ASME. ſole 


4 | highways, not being turnpike roads, are much damaged by carts with 


| W the narrowneſs | ' whicels nine in- 
| of the wheels of the ſeveral carriages tra- hes broad. 


369 _ Highways in general. 
ſole or bottom of the fellies of the wheels of the breadth of 
nine inches, ſhall be drawn with more than eight horſes ; 
and that no cart, having the ſole or bottom of the fellies of 
the wheels of the breadth of nine inches, ſhall be drawn with 

more than five horſes, | 
Wag! 388 Waggons with the ſole or bottom of the fellies of the 
_— wheels of the breadth of ſix inches, and rolling on each ſide 
5 a ſurface of nine inches, ſhall not be drawn with more than 
ſeven horſes. Id. 

Waggons rolling a ſurface of ſix inches only ſhall not be 
drawn with more than fix horſes ; and carts having the bot- 
tomlof the fellies of the wheels of the breadth of {1x inches, 
ſhall not be drawn with more than four horſes, Id. 

Waggons baving the bottom of the fellies of the wheels 
of leſs N than ſix inches, ſhall not be drawn with more 
than five horſes; and carts with the bottom of the fellies of 
leſs breadth than fix inches, ſhall be drawn with no more 
than three horſes. Id. 121 

Penalty. On pain that the owner of ſuch cart or waggon reſpec- 

| | tively ſhall forfeit 5/. and the driver (not being the owner) 

| TOs. for every horſe or beaſt ſo drawing above the number 

| reſpectively, to the ſole uſe or benefit of the informer. Id. 

Carriages with But carriages moving upon whacls or rollers of thc 

rollers excepted hreadth of ſixteen inches on each fide thereof, with flat ſur- 

5 faces, are hereby allowed to be drawn with any number of 
1 horſes, or other cattle. Id. RA 

|; 10 br 1 Provided that no proſecution ſhall be commenced be- 

menced without fore a juſtice, by way of information, againſt ſuch owner 

giving notice. or driver, unleſs the information be laid within three days; 

© and no action ſhall be commenced but within one calendar 

month after the offence committed, and neither information 

nor action ſhall be brought or commenced, unleſs notice 

ſhall be given by the informer to the driver, of an intention 

to complain of ſuch offence : and if it ſhall appear to the 

Juſtice before whom ſuch complaint ſhall be made, that the 

offender lives ſo remote as to make it inconvenient to ſum- 

mon him to appear before ſuch juſtice, ſuch juſtice may 

diſmiſs the complaint, and leave the informer to his remedy 

by action at law. Same flatute, ſ. 56. | 

De Provided alſo that it ſhall be lawful for the juſtices, at the 

Tho __ Michaelmas quarter-ſeffions, to licenſe in ſuch manner, and 

vl! allow more for ſuch time as they ſhall think fit, an increaſe of the num- 

horſes. ber of horſes to be drawn in carriages up any ſteep hill, or 

on any road not turnpike, over and above the number here- 

in . limited, if they ſhall find any additional number 

of horſes neceſſary; and from time to time, at oy * 

EET TCR OT, ET GHWT af A elm! 


: 


ehazlmas quarter-ſefſions, to revoke, alter, or vary the ſame, 


as they ſball think fit. . 577 4 e 
And provided that it ſhalL appear, upon the oaths of ere - Exceptions on 
dible witneſſes, to the ſatisfaction of any juſtice of the account of deep 


peace, or to any court of juſtice authoriſed to enforce 
execution cf this act, that any waggon, cart, or carriage 


could not, on account of deep ſnow or ice, be drawn by the 
number of horſes: or beaſts of draught hereby reſpectively 


allowed, they may ſtop the proceedings before them for 


the recovery of any penalty or forfeiture, incurred by drawe 


ing with more horſes than is by this act allowed. /. 58. 


= Provided alſo, that nothing herein reſtricting the number And for the 

| purpoſes of car. 
employed only in carrying any one ſtone, block of 'marble, ftone, block of 
= is wage — of metal, or piece of timber, or to ſuch — 
ammunition or artillery as ſhall be for his majefty's ſervice; Ke. 
and that two oxen or horned cattle ſhall, for all the purpoſes 


of horſes ſhall extend to carts, waggons, and other carriages, 


of this act, be conſidered as one horſe. Id. 


By the 18 G. 2. c. 33. it is enafted, That the wheels of Carts, cars, and 
every cart, car, or dray, within the bills of mortality, ſhall drays withiy 
be {ix inches broad in the felly, and not wrought about with * | 
iron, nor be drawn with more than three horſes, after they 


are up the hills from the water fide, on pain 3 by war- 
rant of one juſtice, by diſtreſs; and for want of diſtreſs, and 
non-payment in ſix days after demand, the offender to be 


= committed till paid: but this not to extend to any country; © _ . 
cart or waggon, bringing any goods to town, or carrying 
any goods half a mile beyond the paved ftreets of the faid - 


cities and places. - 
' And any perſon within the- faid limits, uſing any ca 
car, or dray, having the wheels full fix inches broad wh. 
worn, may have them bound round with tire of iron, pro- 
vided it be fix inches broad, made flat, and not ſet on with 


G 


AI. Penalty of Gebe Perſons in the Execution of 
+ Jy Go 78. concerning Highways. Rl 


the AF © 13 
y the 13 C. 3. C. 78. it is enacted, That if any perſon 


B 
{hall reſiſt or forcibly oppaſe any perſon employed in the ex- 
ecution of that act, or make any reſcue of the goods diſc - 


trained; or if any conſtable ſhall refuſe or neglect to ex- 
ecute or obey any warrant of a juſtice, he ſhall, on con- 
viction before one juſtice, forfeit for every ſuch offence, a 
ſum not exceeding 10l. nor leſs than 40s, to be paid to the 


urveyor 


— 


the ſnow or ice. 


— N 


* 
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n and expended in the repair of the highways. And 
if ſuch forfeityre ſhall not be forth with paid or ſecured, the 

+. _ Juſtice ſhall commit the offender to the common gaol or 
4 houſe of correction, there to remain for any time not ex- 
cCeeding three months, unleſs the forfeitute be ſooner paid, 


[ 


on. XV. Surveyor's Account. 


8 The ſaid ſtatute of 13 C. 3. 1 directs, That the ſur- ; 
aſſeſſments, YEy&* hall carefully and-diligently collect, or cauſe to be 
Ke. Collected, the ſeveral aſſeſſments, ſorſeitures, penalties, ſums | 
2 of money, and compoſitions, within the year for which he 
N is appointed ſurveyor. / 48. ya n | 2 
And keep a, And ſhall keep a book, in which he ſhall fairly enter a juſt 
CTY and true account of all ſuch money as ſhall come to his 
paymcurs, hands, or to the hands of the {aid afliſtant ; and to whom, 
; and on what occaſion, he ſhall have paid or applied the ſame : 
and ſhall alſo enter in ſuch book a liſt of all ſuch ſums of 
money as ſhall then remain due from any perſon or perſons, ] 
in reſpect of the payments, compoſitions, aſſeſſments, penal 
* ties and forfeitures. ITTCTCll. 8 
The bock to be And he ſhall enter in the ſaid book an account of all tools, 1 
produced for materials, implements, and other things provided, or to be | 
ol the inhabi- provided, by order of the inhabitants, at a veſtry or other 
tants. public meeting for the repair of the highways, at the public 
expence of ſuch pariſh, townſhip, or place: and ſhall pro- 
duce the book and the aſſeſſments made within that year, to 
the inhabitants, at a veſtry or other public meeting to be 
held for that purpoſe, within fifteen days before the ſpecial | 
ſeſſions to be held in the week next after Michaelmas quar- 16 
4 7 1 in order * 2 * 2 aſſeſſments, and N 
iſts, may be inſpected faid inhabitants. Id. 
The ſurveyor to After * book and — ſhall have been produced 
verify hie ac- at ſuch —_— the ſurveyor ſhall take the ſame to a 
Y 


od. juſtice, on the and hour which ſhall be agreed upon at 
Ipecial ſeſlions. 


IF. 


ſuch meeting before ſuch laſt-mentioned ſpecial ſeſſions, and 
then and there verify ſuch account, or any part thereof, upon 

_ oath, if required: and ſuch juſtice may allow the account, if 
he finds it juſt, or poſtpone it to ſuch ial ſeſnons if he 


finds cauſe for ſo doing; in which caſe it may be ſettled and 

allowed at ſuch ſpecial ſeſſions, after-the parts objected to by 

ſuch juſtice thall have been explained and verified by proper 

' evidence, to the ſatisfaction of the juſtices at ſuch ſpecial 
ſeſſions. And if any articles in ſuch account ſhall not be ex- 


plained | 


| ſuch pariſh, townſhip, or place, or, | 
ſome princia inhabitant thereof, 'to be kept for the uſe 
„townſhip, or place. And the faid ſurveyor 


pine and proved to the {atisfaRtion of ſuch. juſtices, they 


nen the accounts ſhall have been 
of diſallowed as aforeſaid, the ſaid book and aſſeſſments ſhall 


be tranſmitted to a churchwarden or ov 


of ſuch pari 


' th ſame. FAA ow | ME A | 
may difallow the ſame ſo ſettled and allowed, 
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The book and 
aſſeſſments to be 
tranſmitted to 


erſeer of the poor of the cHurch- 
if extraparochial, to warden or 


o 


ſhall alſo forthwith deliver a duplicate of ſuch book and ac- 
count, together with all the ſums. of money that mall re- 


main in his hands, and all tools, materials, implements, and 
other things as aforeſaid, to the ſucceeding ſurveyor for ſuch 
pariſh, townſhip, or place, if any ſhall be appointed; or re- 
tain the ſame in his hands, or account for them in his next 
1 t, if he ſhall be continued ſurveyor in the ſucceeding 


_ accoun 


I ee, ; 18 3%. 
. And it ſhall be lawful for the ſucceeding ſurveyor, and he 
is hereby authoriſed and required, to recover, collect, and 


receive all fums of money due and owing as atoreſaid, as 
the preceding ſurveyor could, might, or ought to have 


- 


enter ſuch reſpeQive accounts and liſts therein, or to de- 
liver ſuch book, and a duplicate thereof, and ſuch aſſeſſments, 
tools, materials, implements, and other things, in manner 
aforeſaid, he ſhall for every ſuch offence forteit a ſum not 


done. Id. | > AX Mitts e ee ALS | 
If ſuch ſurveyor ſhall neglect to provide ſuch book, or to Surveyor neg- 


his duty 


exceeding 50, nor leſs than 40s ; and in caſe he ſhall make 


default in paying or accounting for the money remaining in 


his hands, within the time, and CY to the ditections 


aforeſaid, he ſhall forfeit double tlie value of the moneß 
which ſhall be adjudged by the faid juſtices to be in his 


hands. 74. 4 - W 
Should the ſurveyor die before ſuch acedunts and liſt be 
made out; or ſuch money, book, aſſeſſments, tools, mate- 


Or dying, 


rials, and implements, ſhall be ſo delivered and paid; the ex- 


ccutors or adminiſtrators of ſuch ſurveyor ſhall make out, 


y, and deliver the fame, in like manner, and under the 


e penalty as ſuch ſurveyor was liable to. [c. 
Every ſurveyor ſhall pay to the juſticesꝰ clerks for the ap- 


" ( 
; * 
} „ 


r and charge, the ſum, of I:; for the bond 64; and 
r the account examined and taken, and oath adminiſtered, 
the ſum of 15, and no more. Id. * eee 2 
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AV. Preſentment or Inditment of Highways in ge. 
|  meral. | | 
Indi&ment in 
the county. 
Inditment muſt 


Mew it to be a 


highway. 


All defects of highways ſhall be preſented in the county 
where they lie, and not elſewhere, | 
And it muſt be ſhewn in the indictment, that the way is 
common to all the king's people; for which cauſe it has 
been reſolved, that an indictment for a nuiſance to a horſe. 
way, without adding that it is a highway, is naught, 1 
Haw. 220. IS | 
But it is not neceſſary to alledge it to be a highway for 
this or that particular carriage; for if it is a common high. 
way, it is 5 highway for every thing. Ca/. temp. Lord Hurd- 
wic ke, © WO a . 
Wide a pariſh lies in two counties, an indictment may 
be won: againſt that part of the pariſh in which the ruin. 
ous lies: and this is faid to be the only proper method; 
' for an indictment againſt the whole pariſh, found in one f 
the counties, cannot be enforced; for one county has no 
; Juriſdiction over the inhabitant of a diſtinct county. Barr. 
Mansf. 2507. i , | 
It muſt ſnew the It is the ſafeſt method, in the indictment, to ſhew the 
paces from and place from which, and the place to which, the way ſuppoſes - 
to be out of repair leads, though exceptions for want of ſuch 
certainty have ſometimes been diſallowed : it ſeems certain, 
however, that there is na neceflity to ſhew that a highway 
leads to a market town, becauſe every highway leads from 
town to town. 1 Haw. 219. 1 8 
The indictment ſhould expreſiy ſhew, in what place the 


| 1 Haw, 219, 
Need not name A preſ 


Place where 


. | in ſuch a place is decayed, 
the inhabitants. by the defaults of the inhabitants of ſuch a town, is ſaid to 
be good, without naming any perſon in certainty, 1 Haw. 
220. | | 
india ment But it has been adjudged, that an indictment; againſt 
— particular perſons mult ſpecially charge them every one, 
1 e. 220. uy | 
It ought certainly to ſhew, to what part of the highway 
1. 2 the nuiſance . Aer ; as by . 44 win many St in 
gt of repair, breadth it contained, otherwiſe the defendant cannot know 
the certainty of the charge againſt which he is to make his 
defence, neither will the court be able from the record to 
judge of the magnitude of the offence, in order to aſſeſs an 
adequate fine. It has been feſolvedz that the place is not 
OL HERS fk to. by ſufficiently 


entment that a highway 
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ſuRiciently alcertained by ſhewing, that it contained ſo many | 
foot in length, and ſo many in breadth,” by Himation. 1 
W. 220. e | . e 
pars the fact muſt be expreſſed in ſuch proper terms, that 8 he forth 
it may clearly appear to the court to have been a nuiſance ; By im pro- 
and for this cauſe it has been reſolved, that a preſentment. for 
diverting a highway is not good; becauſe. a highway cannot 
be diverted, but muſt always continue where it was, though 
it may be ob/irufed, and a new way made in another place. 
1 Huw. 220. „„ 8 
A man muſt not alledge, that he cannot uſe his war as 
well as he did before, but he muſt plead that he'could not uſe | 
it at all.  Godb. 32, 5% | Fi 
It ſeems implied in the conſtruction of all penal ſtatutes, Perſons indifted 
that no one ought to be convicted of any offence againſt 5 
him without having notice of the accuſation made againſt 
him, and an opportunity of defending himſelf. It therefore 
ſeems certain, that generally no one ought to be puniſhed 
for any of the above-mentioned offences, without being called 
upon to anſwer for himſelf, and having liberty to traverſe 
the matters alledged againſt him. 1 Haw. 219. 
_  » Upon an indie i 


- 


nent againſt a pariſh for not repairing 4 Plezc 
highway, nothing can be given in evidence upon the 'plea 
of not guilty, but that the way is in repair; but if it be 
againſt a particular perſon, he may give evidence that others 
ought to repair it. 1 Mod. 112. Comb. 396. | 
It is not ſufficient that the defendahts thould plead that 
they ought not to repair, without ſhewing who ought. 1 
Haw. 220. ela op! | 48 
If a particular perſon be bound to repair a highway, either 
by inclofure or by preſcription, the pariſh cannot take advan- 
tage of it upon the plea of not guilty, but ought to ſet forth 
their diſcharge in a ſpecial plea. 1 Haw. 203. | 
It is no excuſe for the inhabitants of a pariſh, being in- 
dicted at common law, for not repairing the highways; that 
they have done all that is required of them by ſtatute; for 
ſince theſe ſtatutes are only in the affirmative, and made in 
aid of the common law, and to ſupply the defects thereof, 
they ſhall not be conſtrued to abrogate any proviſion thereby 
made for theſe purpoſes. 1 Haw. 204. | | 
Ihe pariſh is therefore compellable, at all events, to make 
their ways g 8 ve . 
Alfter conviction, or upon a demurrer, or conviation, an 8 
perſon may take exceptions to ſuch indictment or — e 
ment in any court for the want of legal form; but the coutt | 
in diſcretion will ſeldom ſuffer a man to take ſuch exceptions, 
before 
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before ſuch conviRtion or confeſſion, without a cirtificate and 
5 affidavit that the ways are in good repair. 1 Haw. 219. 
„„ And the defendants ſhall not be diſcharged by ſubmitting 
| to a fine, but'a'di//ringas ſhall go jininfinitun till they re- 
| „pair. I Haw. 220. | Welder Ces 
———— ata By the 13 C. 3. c. 78. If the inhabitants of any pariſh, 
| ares 12 6362... townſhip; or place, ſhall agree at a veſtry or other public 


agree to proſe- k _ 
cute or defend meeting, to proſecute. any perſon by indictment for not re- 


au indidment. pairing any highway, which they apprehend ſuch perſon was 
obliged to by law, 'or for committing any nuifance on any 
highway; or ſhall agree to defend any indictment or pre- 
ſentment preferred againſt them, the ſurveyor may charge 
in his account the reaſonable expences in carrying on or 
defending ſuch proſecutions, after the ſame ſhall have been 
agreed to by ſuch inhabitants at a veſtry or public meeting, 
or allowed by a juſtice within the limit where ſuch highway 
Meeting Ihr the fall be. /. 65. | | 618 | 
Tike purpoſes, And by the ſame ſtatute, in all caſes where a veſtry or 
how appointed. other public meeting of the inhabitants of any pariſh, town- 
| ſhip, or place, is directed by this act, public notice ſhall be 
given of the day, hour, and place of holding it, at the church 
or chapel on the Sunday next before; and notice thereof in 
writing, ſpecifying the purpoſe of ſuch meeting, ſhall be fixed 
at the ſame time on the door of fuch church or chapel ; and 
it ſhall not be held till three days at leaft after ſuch notice 
iven. And if there be no church or chapel, the like notice 
all be given in writing, and put up at the moſt public 
Cofts on an in- place therein, three days at leaſt before ſuch meeting. bb. 
did ment. It ſhall be lawful for the court, before whom any indict- 
| ment or preſentment ſhall be tried for not repairing high- 
ways, to award coſts to the profecutor, to be paid by the 
| perſon indicted or preſented, if it ſhall appear that the de- 
fence made to ſuch indictment or preſentment was frivolous ; 
or coſts to the perſon indicted or preſented, to be paid by 
the proſeciitor, if it ſhall appear to the faid court, that the 
—— was vexatious. /. 64. 


XVI. Preſentment by @ Juice of the Peace. 


udges and By the 1 3 C. 3. c. 78. 7 24. it is enacted, That every 
— n heir juſtice of aſze, juſtices of the counties- palatine of Che/ter, 
Lancaſter, and Durham, and of the great ſeſſions in ales, 


o ien. 


ſhall have authority upon their own view ; and every juſtice 
of the peace, either upon his own view, or upon inform- 


ation upon oath to him given by the ſurveyor, to make 
| En hae | pre- 


7 pe 
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preſentment at their reſpective aſſizes or great ſeffions, or 


in the open general quarter - ſeſſions, of any highway, cauſe- 
way, or bridge, not ſufficiently repaired and amended, or of 
any other default or offence, contrary to the proviſion and 
intent of this ſtatute. | e FR 0A 
T. 28 G. 3. K. v. Penderryn. A preſentment had been 
made of a road by a juſtice, upon his own view, under the 


ö = 13 G. 3. c. 78. {+ 24. which, after ſtating, that for time 


whereof, &c. there had been, and was a. common and ans 
cient king's highway leading from Swanſea to Llandilgfowr, 
and that certain parts thereof, lying in the pariſh of Lange 


velack were out of repair, &c. and that the inhabitants of 


the parcel or hamlet of Penderryn, in the ſaid patiſh of 

Langevelacb, the ſaid/ common highway, ſo in decay, ought 
| to repair and amend when and ſo often as it ſhould be ne- 
ceſſary. This preſentment was removed by certiorari, and, 
after verdict, it was moved in arreſt of judgment, that it 
was not ſtated that the inhabitants of this diftria were 
bound to repair the road by any cuſtom or uſage. Morris 
ſhewed cauſe againſt the rule, ſaying, that the | pointed 
out in the ſchedule to the act had been exactly followed, 
and that by the 6gth ſection it was provided, that no advan- 
tage ſhould be taken for want f form in any of the pro- 
ceedings : that beſides, it was ſtated, that the road had ex- 
iſted immemorially, and the court may refer the liability of 
this diſtrict to repair, which was expreſsly ſtated, to the ſame 
period of time. evan in ſupport of the rule, argued, that 
none but the pariſh at large were bound of common right to 
the repair of the high roads ; and where ſmaller diſtridhs are 
attempted to be charged, it muſt be ſhewn, expreſly how 
they are liable, whether by cu/tomy uſage, preſeription, & . 


way-act of 13 G. 3. c. 78. which gave authority for the 
Bur amen ſanctified the form in which it was drawn. 

ut the court held the objection good, and the rule was 
made abſolute for arreſting the judgment. As to the ob- 
jection, that this preſentment f the form preſcribed, 
that form only relates to pariſhes, | By the court: This 
= preſentment is clearly bad, for being an attempt to charge 
Part of a pariſh only with the repairs of the road, which is 

= 28210 common Tight, it muſt be ſhewn expreſ5ly how they 
| were liable, This is an objection to the ſubfance, and not 
1 2 to the form. Judgment arreſted. Durnf. & Eaſt, 
All defects in the repair of any highway, cauſeway, or 

ee eee e ee en 


7 


© + 


Mingay, who ſhewed cauſe, contended that the general high= | Is 


— 
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bridge, tall be preſented'in the juriſdiction where they re. 
ſpectively lie, and not elſowhere. 13 C. 3. c. 78. /. 24. 

And no ſuch preſentment, nor any indictment for any ſuch 
default or offence, ſhall be removed by certiorart, or other- 
wiſe, out of ſuch juriſdiction, till the fame be traverſed and 
judgment thereupon given, except the duty of obligation of 
repairing the ſaid highways may come in queſtion. Id. 
And any ſuch preſentment made by a Judge, or juſtice of 
the peace, ſhall be as effectual as if found by the oaths of 
twelve men: ſaving to every perſon who hall be affected by 
any ſuch preſentment; his lawful traverſe for the ſame, as 
well with reſpect to the fact of non<repair, as to the duty or 
obligation of repairing the ſaid highway, as they might have 
had upon any indictment of the ſame preſented and found by 
: c HAS GUST 12308; 5 
onda Ang | The juſtices of the peace, at their general quarter-feſſions, 
aution ad the Or the major part of them, may, if they fee juſt cauſe, direct 
general expence. the proſecution of ſuch preſentment as ſhall be made at the 
quarter- ſeſſions as aforeſaid, to be carried on at the general 
expenee of ſuch limit, and to be paid out of the general rates 
within the ſame. l | | 
And for every ſuch default or offence, ſo preſented as 2- 
} id, the juſtices of aſſige, counties-patatine; and great 
ſeſſions, and juſtices of the peace; at their reſpective court 
mall have authority to aſſeſs ſuch fines ac to them ſhall be 
thought meet. Id. {11 F225% £0 $i, 4-44 *. 1 


VII. Lewying Aſeſſments, Fines, and Forſeitures. 

aments + By the 13 G. 3. c. 78. it is enaRted, That if any perfon 
— 1 | hall! refaſe or neglect to pay the ſum 2 him, 
by any aſſeſſment to be made · in purſuance · of this act, within 

ten days after demand thereof made, the ſame fall be levied 

by the ſurveyor, or any other perſon authoriſed by warrant 

of one juſtice, by diſtreſs and in default of diſtreſs, the juſ- 

tice may commit ſuth perſon to the commort ga6l; there to 

remain till he ſhall have paid the ſum ſo aſſeſſed, and the 

| 22 and charges occaſioned by ſuch neglect or refulal- 

1 And the ſurveyor. ſhall in all caſes be deemed a compe- 

tent witneſs, notwithſtanding his falaty may. ariſe in part 
from the forfeitures and ies hereby infficted. / 96. 
—— By the fame ſtatute, /. 47. No fine; iſſue, penalty; of 
ioricitures. f ſeiture, for not repairing highways, ot not e 
any indictment or preſentment for not repairing them, p 
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die returned into the exchequer or other court, but ſhall be 55 

"2 levied by and paid to ſuch perſon or perſons, refidi in or 5 

near the pariſh, towaſhip, or place where the road ſhall lie, as 

WS che court impoſing ſuch. fines, . illugh,; penalties, and for- 

= fcitures ſhall order to be applied to W the repair of the 

_—_ highways. And the perſon or perſons ſo ordered to feceive 

_ {ch fine, ſhall apply, and account for the ſame, according 

= to the dicection of ſuch court, ot in default thereof ſhall for- 

eit double the ſum received. ; 33 
And if any fing, iſſue, penalty, or forfeiture, for not re- BE 
pairing the highways; 'or not appearing as aforeſaid, ſhall be np 
levied on any one or more of the inhabitants, ſuch inha- | 
bitant may maxe his complaint to the ſpecial ſeſſions ; and 

= the juſtices there ſhall by their warrant Cauſe a rate to be 

made, according to the form and manner herein before pre- 

cſcribed for reimburſing ſuch inhabitant, Which rate fo 

| made, and confirmed by any two juſtices, ſhall be collected and 

; levied by the ſurveyor, who ſhall, within one month after 

making and confirming the rate aforeſaid, collect, levy, and 

pay to ſuch inhabitant the money ſo levied on him as afore- 

ſaid. Id. & | 


ties and tox 


s act impoſed, and all coſts and charges to be allowed faurtz 
and ordered by the authority of this act (the manner of le- 
vying and recovering whereof is not hereby otherwiſe par- 
ticularly directed) ſhall be levied by diſtreſs, by warrant of 
one juſtice, where the offence, neglect, or default ſhall hap- 
pen, or ſuch order for payment of coſts or charges ſhall be 
made; which warrant ſuch juſtice is hereby empowered and re- 
quired to grant, on conviction of the offender by confeſſion, 
or the oath of one witneſs, or upon order made as aforeſaid. 
And the penalties and forfeitures when ſo levied, ſhall be paid, 
half to the informer, and half to the ſurveyor; for the repair 
of the highways, unleſs otherwiſe directed by this act: but 
if the ſurveyor ſhall be the informer, the whole ſhall be em- 
ployey towards the repair of the highways: and if ſuch diſ- 
treſs cannot be found, and ſuch penalties and forfeitures, or 
the ſaid coſts and charges ſhall not be forthwith paid, the 
jultice ſhall commit the offender, or perſon liable to y the | 
ſame, to the common gaol-br houſe of correction, be any = 
time not exceeding three months, unleſs the penalty, for- 
teiture, cots, and charges, ſhall be ſooner paid. © 
And if the offender or perſon liable to pay the fame ſhall Levied by dif- 
live out of the juriſdiction of the faid juſtice hereby autho- wen. 
riſed to rot ſuch warrant, any juſtice. of the limit where 
ſuch perſon ſhall inhabit, on requeſt to him made, and on a 
; Vol. II. (20. ) ; | B b n true © 


By the ſame ſtatute, , 72. All penalties and forfeitures Levying Pendly 
by thi 
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true copy of the conviction and of the order for payment 
of ſuch coſts or charges being produced and proved before 
him by one credible witneſs upon oath, thall by his warrant 
cauſe the penalty or forfeiture mentioned in ſuch conviction, 
aud the coſts and charges mentioned in fuch order, or ſo 
much thereof as ſhall not have been paid, to de levied by 
diſtreſs ; and for want of diſtreſs, ſhall commit the offender 
to the common goaFor houſe of correction of ſuch limit, for 
the time and in the manner aforelaid:” Id. Ss 
Fat not till fx . But no warrant of diftreſs, unleſs otherwiſe directed by 
days aftcr con- this act, ſhalt be iſſued for levying any penalty or forfeiture, 
Biction. colts or charges, until fix days after the conviction of the 
offender, and an order made and ſerved upon him for pay- 
; ment thereof. / 73. r . | 
Or the ſame, if And provided that the profecutor or informer may at his 
or more election, ſue for afid recover any forfeiture" or penalty im- 
may be reco- poſed. by this act, which ſhall amount to 40s. or upwards, | 
of debt.” the manner of recovery thereof not being otherwiſe par- 
ticularly directed by this act) either in the manner herein 
before ditected, or by action of debt, in any of his majeſty's 
courts of record, in which it ſhall be ſutlicient to declare, 
that the defendant is indebted to the plaintiff in the ſum of 
—— — being forfeited by an act paſſed in the thirteenth 
year of the reign of his prefent majeſty, intituled, & An act 
E to explain, amend, and reduce into one act of parliament, 
& the ſtatutes now in being for the amendment and preſer- 
«> vation of the public 3 within that part of Grrat- 
Britain called England, and for other purpoſes;“ and the 
plaintiff, if he recovers, ſhall have double coſts. /. 74. 


— 


II broughtwith- Provided nevertheleſs, that there ſhall be but ane recovery 


in one mouth. for the ſame offence; and that ten days' notice in writing 
Mall be given to the party offending, previous to the com- 
IE, mencement of ſuch action; and that the ſame be brought 
within one calendar month after the offence ſhall be com- 
mitted. /. 75. | | 
And no conviction ſhall be had dy virtue of this act, but 
upon confeſſion, oath of one witneſs, or view of the juſ- 
tice. /. 70. | 
Iuhabitant may 75 L's inhabitant, where the offence ſhal! be committed, 
be a wit. ſhiall be deemed à competent Witneſs,” notwithſtanding his 
being an inhabitant of ſuch pariſh, townſhip, or place, Id. 
And any juſtice of the peace may adminiſter an oath to 
any witneſs or other perſon, for the better drfeovery and ex- 
ecution of the ſeveral matters ot things herein directed to be 
| inquired into and performed. /. 77. 
lag in Where a diſtreſs mall be made for any ſum of money 5 
n rer Aings. N 25 


Ws - tention to bring ſuch appeal, and of the matter thereof, to 


=_ ings whatſoever had before them, 3 the matter of 


- 
8 % 
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be levied” by Virtue” of this act, the diſtreſs all not be | 
ane , nor the party making it 4 treſpaſſer, on : 
account of any default or want of form in the proceedings: 
nor ſhall-the party diffraining be deemed u treſpaſſer ab 
initio on account of any irregularity which ſhall be after- 
wards done by che party diſtraining, but the perſon aggrieved 
by ſuch irregularity may recover full latisfictioi for the ſpe- 
cial damage in an action on the caſe, * ute 
Aud no plaintiff ſhall recover in any ac on for any irre- Plaarif hel 
gularity, treſpaſs, ot wrongful proceedings,” if tender of ſuf- eee 8 
ficient amends ſhall be made before the action brought; and ſuffeent 
in caſe no fuch tender ſhall have been mace, the defendant, by amends, 
leave of the court, may pay into court ſuch ſum as he ſh 
ſee fit, whereupon fuch procedings ſhall de had as in other 


actions where the defendant is lowed to pay money ints 


„ . . | 

No [Al in purſuance of this act ſhalt be quaſhed 
far want of form, or removed by crtiorari or any other 
proceſs (except as herein before mentioned) into any of his 
majeſty's courts of record at ¶gſiminſfer. 1. 80. EY 


XVII. Af;eal, aud Limitation of Aftions. 


By the fame ſtatute, /. 80. If any perſon, ſhall think him- Appeal. 
ſelf aggrieved by any thing done by any juſtice or other per- 
ſon, in the execution of any of the powers given by this act, 
and for which no particular method of relief is herein other- 
wiſe appointed, he e to the general quarter- ſeſſions, 
giving or cauſing to be given, notice in writing, of his in- 


the juſtice or other perſon _— whom the complaint ſhall 
be made, within fix days after the cauſe of ſuch complaint 
aroſe; and within four days after ſuch notice, entering-jato 
recognizance before a juſtice, with one fufficient ſurety, 
conditioned to uy ſuch appeal at, and abide by the order ot, 
and pay ſuch coſts as fhall be awarded by the ſuſtices at ſach 
quarter-ſeffions, Some FINS FO Ye 
And every ſuch juſtice and other perſon, having received 
notice of ſuch appeal as aforeſaid, ſhall return all. proceed - 


ſuch appeal, to the faid general. quarter-ſef 


— 


ns, on pain of 


forfeiting 5/. for every ſuch neglect. Id. | 
And the faid juſtices at ſuch ſeſſions, on due proof of fach 

notice being given, and of the. entering into ſueh recogni- 
Zance, ſhall hear and determine the appeal in a ſummaty way, 
A b 2 1 Y 


and 


372 Highways, Tuviipine: 
and award coſts to the party appealing, or appealed a 
an. they. tha ſhall 1 er z to be RN record 

Notice of inten- „ — no ſuch af Gal be made againſt ax 

Yon to appeal. conviction, ſor any penalty or ſorfeiture incurred by. i 
of this act, unleſs the perſon convicted ſhall, at the time of 
ſuch conviction, if he be then preſent, if not, within fix days 
after, give notice of his intention to 1 — and at the — 
time enter into recognizance, with ſum̃cient ſureties, to pay 
ſuch penalty or forfeiture, if the conviction: ſhall be afirmed 
upon the appeal and on a CY the fur- 
ther proceeding for ſuch pe or. forfeiture be ſul- 
pended until ſuch Ie 1d. 

Limitation of Finally, If any action or ſuit ſhall be commenced for an 

* thing done in purſuance of this act, ſuch action or ſuit ſhall 
be commenced within three months, and within the county 
where the fact was committed, and the defendant may plead 
the general iſſue; and if he Ps OR aye ab 

have treble colts. p 18. 
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J. Powers given in the general High 199-4 er 

ferred ia Aid of 7 uripike Roads. 

II. Of the Truftees and their Quatification... 
TIT. - Appointment and Duty of Beers. 
IV. Meetings of Truftees. © 

Ks — of Subheriptions. 

VI. Remaving Annoyances. _ _ | 
VII. Eretting Weighins Eugines, and regulating the 

additiona! Toll for Over-HFeight. 


VIII. Kegulations and Reftrienons in at. 10 lle 
* 2 


. IX Of markiag Curriages. 
X. Limitation of the Number of Horſes or other 2 
of Drang bi. 5 
XT. vad the Payment of the Tolls. 
MI. Miſh. haviour of the Driver. | 
XII. Toll for Cattle rar to or from Water er 


Paftere. 
VIV. Erding 


"1 
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XI. King Gales, ene a Direflion- 


. 11k tr 75 v E. * 4< 101 ut int #1 Lett 


x. Defiroy rojing or damaging Gates, Engines, Mil le- 
407 1 flonts, or ith eie f DI. ON TE) d bor 
VI. U , ee 0 7 Le ul Roats, and therein of 
Materials 0-2. 1 8 * £2 
II. Truſtees may. bor 'e he Toll . 90% 2 55 


XVIl. Farming. ibe Tell. g ds 637 151 5 27:4 
* XI . Mortgagee lo account. . oi T6 v Fign5 nv; 
"XX. Obftruftmg tb Execution of the cd e Kein. 
XXI. Limitation' of | Attions: * 10 Slut T | 
- AXIL. Levyint Prralties and Fo fries, 7 bi 
I. e * TO 17 0 5 : 
Al. cb. nr ee 
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nt, Porere: given in the ere Highway. 4s 2 | 
ed in Aid of Tiurnpike-Roads. | 


By the 13 G. 3. c. 84. it is enacted, That 3 
powers given by ſeveral turnpike- acts are ineffectual for general high- 


extend- 


the purpoſes of providing materials for the uſe of the turn- Ads #2 wat 


ike · roads deigrided, and alſo for the purpoſes of en- rund 
arging, diverting, and turning ſuch türnpike-roads, and 


ſtopping, up, ſelling, and diſpoſing of the old roads ſo to be di- 
verted and turned; and alſo ſor making, opening, and clcan- 
ſing of ditches and drains, and the cutting and pruning of 
hedges and trees; and alſo for calling forth the performance 
of the E which ſhall belong to ſuch turnpike roads; 
the ſurveyor of every turnpike - road may, with the approba- 
tion of the truſtees of every ſuch turnpi road, put into ex- 
— the ſeveral powers more 8 given for the like 
in the general hignway-a& or acts, as fully and 
au WA on the ſame terms, as the ſurveyors of the ſeveral 
pariſhes or townſhips can or m y do, by. virtue of er ge- 
e 37 $2 orads of ent. en Ito 


<P , Wn 0 


1 . Of the Fi alias, and partiearh on Gee. 8 


Many of che acts for ring turn 
clauſe 4 aſcertain the py xg ing pie roads contain Ode ar 
tle him to att as a truſtee in the ln ets of ſuch act. And 
by the 13 G. 3. c. 84. Where no ſuch qualitication is di- 
rected by any ſuch particular 1 . is generally "I 
d3 


HighWays, Turnpike. 
That in ſuch caſe, no perſon ſhall be qualified or capable of 
acting as a truſtee in the execution of any ſuch act, unleſs 

be {hall_be iu his own; right, cr in the right of his wiſe, in 
the actual poſſeſſion or receipt ofthe rents and profits of lands, 
tenements, or hereditameiits, of the clear yearly, value of 
4©!; or poſſeſſed of, or entitled to, a perſonal eſtate to the 
value of 800/; or ſhall be heir-apparent ofa perſon poſſeſ- 
ſed of an eſtate in land of the clear. yearly value of 800; and 
unleſs, before he acts (not being ſuch heir-apparent as aſore- 
laid) he ſhall take and ſubſcribe the following oath before 
| two or more truſteees. nee, TY OT 

Oath of a trul- 1 f. B, do ſwear that I truly and bana fide am in m 

_ © own right (e, in the right of my wife] in the actual poffel, 

« fton and enjoyment, or receipt of the rents and profits of 

lands, tenements, or hereditaments, of the clear yearly 

value of forty pounds; Joe poſſeſſed of, or intitled to a 

« perſonal eſtate of the value of eight hundred pounds, as 

, eiche coſe may bee] So help me God.“ /. 44. I 

Penalty en ac And if any perfon ſhall preſume to act contrary to the 
UH true intent and meaning hereof, he ſhall forfeit. 50/. to any 
perſon whoſhall ſuc; and the proof af the qualification ſhall 
he on che perſon who ſhall be proſecuted. I. 

— of By the 25 G. 3. c. 82. / 7. after reciting, That whereas 
— i ſome perſons may have acted as truſtees in the execution 
truſtecshave not of certain turnpike - acts, without having been regularly ap- 

| been regularly pointed, and doubts may ariſe whether the proceedings of 
"NP the truſtees bad at any meetings where ſuch perſons have 
ated are ſtrictly legal; for obviating whereof it is enacted, 
That all proceedings of truſtees for any turupike -road, at 

meetings where any ſuch perſons have acted, ſhall be as 

h valid, and effectual in the law, as if ſuch perſons had 
deen duly appointed: and that no ſuch perſon: ſhall be liable 

to be proſecuted for having fo acted, provided that, when he 

ſo acted as a truſtee, he had an eſtate ſum̃cient to qualify him, 

5 and had alſo taken the oath required by perſons acting as 

No vi&uzll:r, No perſon who ſhall keep a victualling houſe, alehouſe, 
a. —.— or _— x eee or 3 en | 

c | beer irituous or other ſtrong liquors, - 

6 — tha! be * of acting as a e — king or 
| 5.4 holding any place of truſt or profit under the truſtees ; or of 
a collecting the toll; but no ſuch perſon ſhalt be precluded 
Wa from farming ſuch tolls, if he employs a perſon to collect 
85 them who ſhell not be under ſuch incapacity, 13 G. 3. 6 


84, Je 45. 
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c YU GRIT ICY. Trefurer and 
| By the 13.6. + Co 84. Every treaſu rer and ſurvey * of any Surveys to 
17 turnpike-road, ſhall, within one month after his appoint- gie bend. 
_ ment; give bond to the truſtees, with a cg e 0 


# 


Ar ; 
quent act, iz. the 23 G. 3. c. 68. for the r ee 
of the ſtamp⸗ duties, it is coated, That all r l. 


71 able to ſtamp- duties, from being ſtamped, 
19 4 ſhall be and are repcaled. 82 ee 


1 any e two juſtices with reſpect to his ſettlement, taxes, 
uunleſs 


de aſſeſſed towards the poor - rate, or any other public or 
rech ed. 56, „ #1. , e e een 
nd every gatekceper, and alſo every ſurveyor, ſhall, Gatekeeper an 
when required by notice in writing, from the truſtees, or lere ren 
any ſive gr more of them, render upon oath, to be ad- on cath. 
miniſtered by a juſtice or truſtee of ſuch turnpi ke- road re- 
ſpectively, an account in writing of all money received by a 
them on account of the road, and not before accounted for; 
on pain of 50; to be recovered in a ſummary way before 
one juſtice, and applied to the ule of the reſpective road on 
von _ 8 ſhall be placed. /. 55. K 
y me Itatute, /. 57. If any gate .eeper or toll- 8 
gatherer ſhall ſuffer an — — — or other car- . 
riage to paſs through the gate, or to be drawn or paſs proceeding = 
within his view, or with his knowledge, with any greater int thoſe 
number of horſes. or beaſts of draught, or with any carriage "_ _ 3 
conſtructed or drawn in any other manner, ot without ſuch — 5 
names and deſcriptions painted thereon as are in this act di- -- 0 
re-ted, and ſhall not within the ſpace of one week proceed 


. | B b 4 


— Lurtiptke 


. the forfeitures or Ms n for 
ere forftit on > 
5 yon may 


of 2 gatekeeper; ovaell-gatherer; two 
truſtees. - 722 0 8 N. een 


iN og the next r ef the 
Of diſcharging + And if idee or family of a keeper” who ſhall 
1 5 the guekeeper. die, ſhall rofuſe'to'deliver up poſletho of the houſe and ap- 
1 5 purteuances within four days after another ſhall be ap- 
1 3 3 or if any gatekeeper who: ſha} be diſcharged from 
ti he $'ofhce; ſhall refill to deliver up Bare within two 
14 | a days after notice given him ef the di then, and in 
1 | either of the ſaid caſes, one juſtice may by i warrant or- 
der the conſtable; | or: other -peace-officer,”*with ſuch afſiſt. 
ance as" ſhall be neceflary, to enter the houſe and pre miſſes 
in che day- time, and'remove-the'perfons 'who: ſhall be found 
4 therein, with their good, out of ſuch houſe, and 
91 put the new. appointed officer in poſſeſſion thereof. Id. 
1 All the officers By the fame ſtatute, ſ. 45. All clerks, treafurers, fur. 
#10 © gecgunt.  veyors, and other officers, their reſpective executors and ad- 
miniſtrators, ſhall within ten days aſter notice in writing to 
them reſpectively given 1 or any ſive of them, at 
© = meeting held purſuant to ſuch act, produce and deliver up 
all books, accounts, papers, or writings, relative to the ex- 
nt neo their-offices, on pain of 20/ on 4 
Penalty on of. | conſtable, headboro or tithingman, refuſing 
Co neglech to put this K execution, or to ac: 
aur. count for a deliver any forfeiture or penalty; and cuery 
ſurveyor, toll-gatherer, and all other perſons employed by 
the truſtees, as do or {hall receive ſalaries or rewards, who 
ſhall wilfully neglect, = the ſpace of one week after an of- 
oy - Fence ce 46 ſuch information on oath Before 2 
fort as by this is Ni eh ſhall, for every "ſuch negled, 
rfeit 10/. frat 73. eee dhe e 
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1. Meetings of 7 alten., 


Meetings how - By the x 6:4. E 84 it is a0 That, be 2 . 

l Kirst number of truſtees ſhall not meet on the day ap- 
r eee it wall be hotel for do many of them as ſhall 
meet, or the ma rt of them, or if none ſhall be pn, 
for the clerk to — ten days notice in writing to be fixed 
on all the toll- gates erected on the ſaid road; or if none 
ſhall be then erected, in the moſt conſpicuous place i in one 
ef the e towns neareſt to which the roads lie 42 
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the place directed for dhe rt meeti if e 
1 has been held. RR , We a1 arte +8 JL 
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| any five or more of _ at a 1 


3 


- Highways, Pre np 


o in me public news- paper circulated: in that county 
"xr, ten days before the intended meeting appointing! 
truſtees: 10 _— "a wa . 2 4 E e e 

point to have L Nn Fin 87 1 a 

A by the 18 C. 3. 76 7. 7. If the wage gen en Farther 
mert on the da apppinted their fitſt meeting, or on any 
futuro day appointed by 4djournmenit, or ſhall not acheurn, Or G. 3. 
if, the day appointed for the firſt meeting is clapſed before the 
paſſing of 'the act; any:cfiveor-more, of them may cane 
notice under their hands to bc affixed un zl the tufnpik. 
gates on the ſaid road g or if none ſhall he then erected, tobe 6 
aſſi xcd in ſome confpicuous place in vn of the market 
towns near the Toad, ànd atſo.eo be publiſhed in ſome news- 
paper oirbulated in that part of the county, at 3 
days before, appointing. the truſtees to meet here the?! l 
preceding meeting was -appointed: to have been held, -orrat 


the fame fatyte, . 50. eeting ſhall be ad- 44 Adjournment 
te longer time: thai ee ehe, Nomening ſhall b nn | 

! ar ſhall auy >: bolivadf\berpricedded-on at a mecting'be- Time of meet - 
4 the hour of ten in the forenoon 3 — any adjournment ing. 
be made to à later hour than two in the aſternom on the 


he on which ſuch meeting ſhall be appointed to be held; Ia. 


And if cvery act which ſhall: 8 — 
meeting, ſhall not be ſigned by * eee number of 


cruſts, mapa orc, Ia. 1 „ "45S TY) 
LO 7. Payment of Sueriptiont. 15 Rec 15 50 

2 . who. ſhall agree to N 8 N 
making or repairing any turnpike- road, ſubſcribe eaforced . 


his hame to any writing for that porpeſe, al be liable to 
pay the ſame accordingly : and in default "of payment within 
twenty-one days after it ſhall become payable” according to 
the purport of ſueh writing, and ſhall be. demanded by the 
perſon to whom it is made payable by ſuch writing, or if no 


perſon ſhall be named therein, thefi by the'treaſurer of the by 


- turnpike ;/ſuch treaſurer or other petſon may ſue ſor and re- 


cover the ſame in any en e courts of record. 


13 6. 3˙ 4 0. _ 7 38. 10 % t. oe N 959 
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. "Removing- Annoyanes. l bat Us we 


By the ame ſtatute of 136. TY 84. Tue traſt 118 


C mecting, 2 Wo: they proſecute thoſe 
thi who commit 
nuiſances. 


additional Toll for Over-Weig ht. * 


allt 3; 

Traftees By the 13 G. 3. c. * The truſtees, . 

. bro or —— of * at a oe meeting, may, if they ſhall 

eie ©” think-propa, as any toll-gate, or in any part of the road, 

28 2 a crane, machine, or engine, for the 

g of carts, N e and ce conveying any 

or merchandize whatſoever ; and hy writing, ſigned 

by them, may cauſe ſuch carriage to be n e 
with the loading there. 

Additional tol! And they may take, over and pho the — tolls, an 

lor over - weight. additional: 5 for every hundred weight, containing 112 lb. 

to the hundred, which every ſuch carriage, with the loading, 

ſhall weigh, more than the weights hereby allowed to each 

of them 7 viz. 

To every waggon or four-wheel carriage, having the fel- 
lies or rollers of tae wheels of the breadth of ſixteen inches, 
| ei ight tons in ſummer, and ſeven in winter: 

e waſh r or n ren 
95 a creat 


1 | 545 dice \nroecuin -n 8 in th offoq.. 
_ 2 hy lange upon the turnpike-road, to be paid out 
_ - C-. 2 tolls; if Lak gan de had by aten of che olfen- 
1 | der, or one witnels. 2 7 17 f 
11. e the ſame 8 37. any urveyor of 2 
| 1 turnpike-road ſhall | fufter remain for four days, in any 
j | © * 7: "he er 5 1 55 Wor ones or the middle of 
16 ps any 0 e ru or earth, which 
| ng 65 {raiten the paſſage, be ſhall forfeit 40. 
— Making in- ſa by. / 38. of the lame act, ADJ op lon who ſhall 
— croachments. N by 70 to be made any hedge, < ep or other 
1 fence, on a turnp e-road, within thirty feet of the middle 
41 thereof; or p 1 harrow, or break up the ſoil of any 
1191 round, or, in plough ing. or kartowing t adjacent lands, 
1 1 | turg bis p 9 hatrow on any RIO within fifteen 
vb — * the middle th creof,. Har for — 405. to the infor- 
14 e ruff COP or,any hve of them, may cauſe 
1] fuch Nel e ditch, or e e be taken down. or filled 
Il} up, at the; expence. of che .perſon © whom the ſame ſhall 
ml W belong. FA 75 jullice, on ct wah upon oath, may 
Thi nat ooo BY 1 nt tp fe nh . = hedges 
TH oy "i wh the lev 4 I ere _ 
{| by Ak 0 5 . 
Ii} 
| 
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Highways, . 2 

diſferent lengths, chat abs dag hene git of 

the —_——_ of the ſaid wheels, be! not more 

feet two inches, to b meaſured at the ground wag 1 0p 

_ diſtance from wheel tj wheel ol the other pair he 

the fore and hind uheels ſhall roll ony on fingle,k 

of fixteen inches wide at the leaſt, an de, 2 

3 the fellies of the breadth of es Go ole to 

ſide at the bottom Tame en hundred eee 

tons in winter 54 Shawolls vf9o2524 d er | DO 

To every, Waggon or four-wheeled carriage 

bottom. of the fellies of the wheels oi 2 

inches; fix tons in ſummer, and * ban ten hund 

winter 1 DU nan dee. Per ot . 

To every 3 the (cllies of eine inches, yo, 

in ſummer, an two tons fifteen hundred in winter: n 20 
Jo every waggon, with the bottom. of the fellies.of: the 

3 of the breadth of ſix inches, four tons five hundred 

in n tons ſifteen hundred in winter py. 


To every waggon ſo as to roll a 
eleven inches, five tons — hundred in lane, 54 fixe 


toni in winten: 1 De de 6s 
Io every cart with the fellies of the wheels ofthe fame 


dimenſions, two tons twelve bundted in ſummer, zun 


Ee 
or 


tons ſeven hundred in winter: 


To every waggon with the bottom of the fallies of the 
wheels of ics. bramdee than ſix inches, three tons ten hun- 
dred in ſummer, and three tons in winter: 

And to evety cart with the fellies of the wheck. of the 
Ane dimenſions, ono ton ten hndopd inſamken and ORE « 
ton ſeven hundred in winter: 

And for the ſeveral purpoſes aforeſaid, it Ghall be 13 
nn from May 1, ta Ofober gi; and winter from No- 
vember 1, to April 30; both incluſive. Il. 
2 additional n by the 14 

. 3. c. a. via: eit 207 27" þ ihne  =m 

For the firſt and ſecond bundred of fuch oer lt, 4 
for each hundred. mg «dl 18 it, $0. S ng ng 

or every hundred above two hundred, and note in 
— 64. . [1444.4 pos ene. — 2 

or every hundred above hundred —4 
exceeding 4 hundred, 25, G. weight and. 

For every hundred above ten bundred weight and. not 
exceeding fteen hundred, 5s: : D n 

For every hundred above fifteen hundreds 205. 

Provided, that the traflees of the. e ſeveral -turnike-roads - 

; within. 
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Highways, 


2 ten miles of London, Watminfer, gk Santhrear, 
lower\theſe additional tolls at their pleaſure. 7.” 


Toeater ws” fr par cov << 84. The. toll-gatekeeper, or or 


weigh. 


appointed by the truſtees/to the cate of ſuch weigb- 
ing engine, ſhall weigh all fuck! waggons and carts as he 
hall believe carry greater weights that are allowed to pag 
without paying che additional toll: and if he ſhall permit 
ſuch waggon or cart to paſt through any ſuch toll- gate with 
_ ter weights than are hereby allowed, without wei af 
for 


and receiving. the additional Jolle, he 1 
"Mi to detect any connivance or bK in the perſon 


e 5. 4 


Who m: 
weigh 9 to, weigh the carriages, any truſtee, creditor, 
* ere er tert, treaſurer, or-ſurve: ſuch, rurnpike-road, may 


cauſe any carriage which ſhall have paſſed-through the gate, 
and ſhall not have gone more than three hundred yards fur- 
ther, to return to ſuch weighing engine and be. weighed 
paying the driver 14/3, which fur; ſhall;/be/cerurned by the 
 _—= if rage, and ee exceed, the mos bered 
Allowed. /. 3. ' An, 534. 467; 2 1 i 

And if the driver refuſe to return Lud * ſoreceived; be 
ſhall forfeit 40s. and any othet perſon e may Give 
back ſuch carriage to be weighed. /7 4. 


And the ſurveyor is hereby required, to make convenient 


places for turning ſuch carriages within three hundred yards 
x | = the gate, on 128 lide thereok, if che;ground wil admit of 


Je.:- * +5 $7 IIREENY 
Lin * * liſt of the names of all the truſt eos and creditors, and 


| Eruſters, &c. to of the clerk, treaſurer, and ſurveyot of ſuch turnpike-road, 


* * - the ſhall be put up in the houſe or bald ng where ſuch weigh- 
yin ing ergine ſhall be placed, to be inſpe d by the owner or 
4 driver of every ſuch carriage. / 4. 

Ass continued And to compenſate forthe expence — erecting ſuch 


Ar weighing engine, and to prevent any prejudict thereby to 


N e creditors, all the —_ for ang mad, 
„ — truſtees whereof ſhall within twelve months. after the 


commencement. of this act have. cauſed ſuch engine to be 
_ erected; ſhall be continued further, and be in full. force, for 
tive years from the time of the expiration thereof. / 5. 

Carriages em- Hut the aforeſaid regulations of weight ſhall not extend 
— in huf- to any waggon, cart, or carriage, employed only in huſ- 
cxcwpt- handry, or carrying only manure for land, hay, ftraw, fod- 

der, or corn unthraſhed. 13 G. 3. c. $4. Fa 5 Nor ſhall 

| ſuch carriages be weighed R — or h 4 for 
e Wen c. 82. B 

| oy 


381 


B ce 140.3: 85 * aſtices in Meg) on on com- The ſcſionwmay— 
paint to 30 3.6 ah fue r two creditors or cauſe engines to _ 
Hagen may cauſe fuch fre Was" be grectech and the ex- oy 3 1 I 


pvpeences ther of to be paid out of the ee n ng 
4 * And in . ſubſequent e e Erecting an en- 


meet at or near fame place, 'the* truſtees of ſuch toads Eine where two 
„ e at N for that purpbſe, may fx on a roads mect. | 

couvenient place to ereQ'# weighing engine upon, ſo as to 

accommodate all ſuck toads; and proportion the expences 

= attending the fame, and che money atiſing from forſeitures 

for Tabb. f. in ſuch manner as to them thatl appear juſt 


and reaſonab Pty Ns 
| The truſtees 1 cry turnpike- road malt 5 55 to be put Table of the 
up, and coatinued upon every toll-gate, a table of all the 12 PRs 
tolls payable at every ſuch 8 diſtinguiſhing each toll, an 8: 
the different forts of carriages for which they are to de paid; „ 
and alſo a table of the 1 Allowed ſor each carriage, 
with the loading thereof in ſummer and rr K and the 
truſtees ate he 6. required, from time to time, to examine 
and inſpect ſuch weighlng machine reſpectively, in order to 
ſee that the ſame, with the weights N thereto,” are 
E! in good condition,” Same /at. /. 66. 
x the 18 G. 3. c. 63. / 2. No toll or duty hal 6 
ale 1 Tany ack for repairing any public road; for ins to officers 
any tes belon ging to 6Mcers or ſoldiets on their march, 3 : 
or on tuly' 3 br far N cattle, or carriages, employed exempted. 
in carry ying the, arms or baggage of any ſuch officers or fol- 
diers ; or th carrying any fick) wounded, or difabled' officers 
or ſoldiets: and 1 aries ſo employed ſhall be liable to Wy cvs 
be weighed at 1 Rogue erected on à turnpike-road, nor 
the owner or driver to way forfeiture for are my, >a revs = 


174 65 4 oY 4 9g 444 
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rern 1 Wel: 


71 Napa and Reftriftions woith reſpec to 4. 
Breadth of Peels, 57) ©". ans Us 
D7s 112 do. oy 10 

The teaſters of 10 tur ow 0 n ov of them, n, Diminution of 
at the firſt meeting — ai robo np of this = A 
ſhall mitigate and reduce the high tolls, In reſpect of 5 
waggons or other wheel carriages only „eving the — 
of the breadth of ſix inches, ſo as no Naar toll in reſpect 
to waggons be taken, than is directed by the (aid acts re- 
ſpectively to be taken for waggons and oor four- wheeled 
carriages drawn by four horſes, or beaſts of draught ;\and 
that no greater toll be taken for carts, having the fellies of 5 = 
their wheels of the breadth of ſix inches, than is directed by | 
| ſuch 
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38e WMiehVays, Turnpike 


; ſuch. as to be taken for carts drawn'by tired horfes; 130 
252 3 2 84. / 22. a 3 | : 7 f 1 4 _ ' 63 4:4 | 
Increaſe of tolls The turnpike ces, or perſons authoriſed by them 

NS Al 


-% ® » 


iu reed o ſhall take for every Waggon, wait, cart, or carriage, having 


eren wheels. the fellies of the Wheels of lefs breadth than fix inches from 
ide to fide, at the bottom thereof, and for the horſes or 
beaſts of draught drawing the fame, one half more than the 


rolls payable for the ſame roſpeQively.” 1 C. 3 e. 84. 23, 


_ Fn 


18 G. Zo Ca 28, 


Certain exemp= , And whereas there are in ſeveral turnpike acts, exemp. | 


tions _ —_— tions allowed from payment of tolls in particular caſes, an! 
— 2 * mig ' liberties allowed in,pthers, to pay leſs than are charged upon 
No other waggons, carts, or carriages, paſſing through turn- 


ns, carts, &c. : 
having wheels pike-gates: and whereas it will tend to the preſervation of 


of the breadth turnpike-roads, to confine ſuch exemptions and liberties to 


of lix inches. carriages with wheels of the breadth of ſix inches or up- 
wards ; it is enacted, that no perſon ſhall, by virtue of the 

| faid acts, have any benefit or e. of any exemption 

from toll, or part of toll, or to pay leſs in reſpect of any 

1 waggon, Cart, or other carriage, or horſe drawing the ſame, 

and carrying any particular kind of goods, than other car. 


riages of the like nature carrying other goods ought to pay, 


unleſs ſuch waggon, cart, or other carriage have the bottom 


of the fellies of the wheels of the breadth of fix inches or 
upwards; except carts and Carriages carrying corn in the 


8 i ſtraw, hay, ſtraw, fodder, dung, lime for the improvement 
of land, or other manure, or any implements of huſbandry. 


Provided that 4 But no perſon ſhall have the benefit or advantage of any 
ſach wheels are ſych exemption, or any privilege of compounding for tolls, 
* in reſpect of any carriage having the fellies of the wheels of 
the breadth of ſix inches or upwards, unleſs che fellies, and 
the tire upon ſuch fellies, ſhall lie ſo flat as not to deviate 
more than one inch from a flat ſurface. 13 G. 3. c. 84. 

J. 9, 25. 16 C. 3. c. 39. e 5 
Waggons, &. Frovided allo, that all waggons, carts, or carriages, 
moving on roll- moving ũpon rollers, of the breadth of fixteen inches on 
wo” | each fide, with flat ſurfaces, ſhall be permitted to paſs on any 
turgpike-road toll-free for five years from Afichaelmas 1774, 
(14. 3. c. 82.) and afterwards, paying only ſo much toll as 
| not exceed half of the full toll payable for carriages 
as having the fellies of the wheels of the breadth of fix inches 


from ſide to fide, and not rolling a ſurface of ſixteen inches 


on each ſide: and that no more than half toll ſhall be paid 
in neſpect of waggons having the fellies of the wheels of the 


breadth of nine inches, and rolling a ſurface of __ 
inches 


* 
—_— 


— 


8 | a 12 | | af; 22 1 A | 2 N 8 . = 
pi_ghways, Turnpike — 3383 
| Uo 1 27 * 1 7 * Lie 
inches on bach Tide, from and after the commencement of 5 


l Ct. 7. 26. | ; 7A bes BELT 2-4 
* * 13 G. 3. c. 84. Nothing herein contained General excep- 


1 


4 ſhall extend to any chaiſe-marine, coach, landau, berlin, tions. 


W- chariot, chaiſe, chair, calaſh, or hearſez or to the carriage 
of ſuch ammunition or artillery as ſhall be for His tnajeſt y's 
WE ſcrvice; or to any cart or carriage drawn by one horſe or 
do oxen. and no more; or to any carriage having the bot- 


tom of the fellies of the wheels of the breadth f nine c 


SS which ſhall be laden with one block of ſtone, one piece © 
WE marble, one cable rope, one piece of metal, or one piece of 
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19 8 ployment. 


let to hire, ſhall paint, or cauſe to be painted, on ſome con- 
| ſpicuous part of his waggon, wain, or cart, and on the pan- 
| nels of the doors of all ſuch coaches, poſt - chaiſes, or other 


Finally, by the ſame ſtatute, /. 60. No toll all be paſck Particular ex- 


| at any turnpike- gate, in reſpect of carriages ſolely employed ceptions. 
in carrying materials for the repair of any turnpike- road or 


public highway; or in going or returning from ſich em- 


4 1490 | 5 N 
13 7% P17 * {- * == * F * ; 
IIA. Of marking Carrriages. * 

| CI yi vie 5 Kochi OMAN Dita | 
By the 13 C. 3. c. 84, For the better diſcovery of offen- R 
ders againſt this act, the owner of every waggon, wain, or to be marked. 
cart, and alſo of every coach, poſt - chaiſe, or other carriage 


= carriages, before the ſame ſhall be uſed on any turnpike- 
road, his Chriſtian and ſurname, and place of abode, in large 


legible letters, and continue the ſame thereon. And the 


W owner of every common ſtage: waggan,-or cart, employed 


in travelling ſtages from town to town, ſhall, beſides his 


= Chriſtian and ſurname, cauſe to be painted on the part, and 
in the manner aforeſaid, the following words, common ſtage 

= waggon (or cart, as the caſe may be). And every perſon 
"4 uſing any ſuch. carriage, as aforeſaid, upon any turnpike- 


road, without the names and deſcriptions painted thereon +. 


9 1 reſpectively, or who ſhall paint, or cauſe to be painted, on 


ſuch carriage, any falſe or fictitiaus name or place of 


4 abode, ſhall forfeit, for every offence, a ſum not exceeding 


50. nor leſs than 205. /: 68. va r 
If any perſon, hat, upon any turnpike-road;” drive any Penalty on 


| Waggon, wain, cart, or carriage, not being marked as afore- driving car- 
ſaid, the conſtable, tithingman, ſurveyor, or any other per- riages not fo 


fon, may apprehend arid take him, and carry. him ey a 


| Juſtice, and. on conviction, by confeſſion, or oath of one wit- 


. | neſs, 
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de laid within 
three days, 


101. Same 
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Þ:ghWays, Turnpike. 
nefs, he ſhall forfeit a ſum not exceeding 5, nor leſs than 
PPP 
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22 


1 1 . 4 | "Rd <4. 46; of 4 ; | 1, 
* Limitation of the "Number of Horſes or Wer Brafi 
Fo 7 


G. 3. c. 84. 15 , No waggon, wain, of 
other four-w led rings, Ack, the bottom of the fellies 
of the wheels of the breadth or gauge of nine inches, 
ſhall paſs or de drawn on a _turnpike-road with any more 
than eight horſes; nor any cart, or other two-wheeled car- 
riage, with wheels of the breadth aforeſaid, ſhall paſs or be 


drawn e more than five horſes; 
es 


and the horſes In ſuch reſpective carriages ſhall draw in 
pairs; except there ſhall be an odd horſe in any team, and 
except where the number of horſes ſhall not exceed four, 
And no waggon, wain, or other four-wheeled carriage, 
having the bottom of the fellies of the wheels of the brea 
of ſix inches, ſhall paſs or be drawn'on any turnpike-road 
with more than ſix horſes; nor any cart or other two- 
wheeled cafriage, with wheels of the like breadth, with 
more than four horſes.” 74, OO on 
And no waggon, wain, or other four-wheeled carriage, 
with the fellies of the wheels of leſs breadth than ſix inches, 
fhall paſs on a turnpike-road with more than four horſes ; 
nor any cart or other two-wheeled carriage, with the. 
fellies of the wheels of Jeſs breadth than fix inches, with 
more than three horſes. Id. „ %, 18 
On pain that the owner of every fuch waggon, wain, 


cart, or carriage, ſhall forfeit 5/. and the driver (not being 


the owner) 205. to any perſon who ſhall ſue for the fame. 1. 
And for all the purpoſes mentioned in this act, two oxen 
or neat cattle {hall be conſidered as one horſe. 0 67 

But no proſecution ſhall be commenced before a juſtice 
by way of information, for any forfeiture incurred by the 
owner or driver of any carriage having a greater number 
of horſes therein than are allowed by this act, unleſs ſuch 
information ſhall be laid within three days after the offence 


committed; and no action ſhall be commenced; for any 


ſuch offence, unleſs within one calendar month after the 
offence committed; and neither information nor action 
ſhall be brought, unleſs notice be given by the informer to 
the driver on the day on which the offence ſhall be com- 
mitted of an intention to complain of ſuch offence. And it 
it ſhall appear to the juſtice before whom ſuch — 
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1 

1 4 
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| ol leſs breadth than nine inches, to paſs. upon any turnpike- 


- 
: 
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_ . Highways, Turnpike, 385. 
wall be made, that ihe glfender lives (@.remote as to male 
it inconvenient to ſummon him ta appear before ſuch juſe: - 
tice ; he may diſmiſs the 2 and leave the informer | 

by action at law. /. 13. 1585 e * 
to his remedy by ati eee eee 


2 done 1 turnpike-roads, by waggons and 70 peringes we 


8 . great damage is f 2 a 
= other carriages with narrow wheels, drawn by orſes in horſes in pairs, 


that it ſhall not be lawful for any waggon, wain, except by one 
1 


irs, nact 
ap the bottom of the fellies of the wheels thereof Pait. 


or cart, having 


road, if the ſame hall be drawn by borſes in pairs; excepi 
ſuch having the fellies of the wheels of the breadth: of * : 
incl ſhall be authoriſed to be drawn in any other 


aches, as AI LADY P 
manner, by order of the truſtees. at a meeting confilting of wool 


feen or mote; and except carriages. drawn by two horſes 


k a p * 
ie 


* - 
* 


2 > 4 * 1241 * 20, 3+ 9 23. ; ya SF; wy 
ut any waggon, wain, cart, or other carriage may be 


dan with any,number of horſes, on any turnpike: road 


where a weighing engine ſhall, be erected, provided it be 


veighed at ſuch engine: and if a, proſecution ſhould be 
= commenced, the perſon having care of the engine ſhall on 
demand give the driver a ticket, certifying that ſuch car- 

W riage was weighed and the weight thereof with the loading, | 


þ+ 16. nern eee ta eie 8 is - 

By che ſame tat, / 18. I it Mall appear ta the truſtees Exception of 

of any turnpikeer ad, Or ſeven of them, at a meeting, by drawing up 
cep hills. 


the oath, of one witneſs experienced. in levelling, that any 


W part of the riſe of an hill upon fuch read ſhall be more than 


four inches in a yard, they may allow what number of 
horſes they | ſhall judge neceſſary, not exceeding ten for 


ik. * . with-nine inch, wheels, nor fix for carts with nine 
inch wheels, and not exceeding ſeven for waggons with fix > 


inch wheels, nor five for carts with'ſix inch wheels; and not 
exceeding five for agen with wheels of leſs breadth than 


cer inches, nor four for carts with wheels of leſs breadth 


E. 


d - 


than fx inches. e e e ee, e 5 
„Andi if it ſhall appear to the ſaid truſtees that the whole R. tien 
riſe of any hill taken together ſhall he more than four inches — 
in a yard upon an average, they may allow what number of ſcents. - | 


WF horſes they ſhall think fit, for the purpoſe only of drawing up 


ſuch hill; the length and extent of ſuch hilf to be ſpecifed 


in ſuch order of alſowance, and the termination at each end 


to be marked by à poſt or ſtone to be eregted ar ſuch re. 
ſpective boundaries j and the faid order of allowance to be 
certified to the next ſeſſions, who on proof upon oath may 


4 


Vor, II. AA. 


cocfirm or dilaſlow the ſame 3 and the juſtices, at any ſubſe- 
renne 


3% 
t ſeflions may reconſider and diſcharge the ſame if they 
man chink e. 13G. 30 c, 8% . 
Exception of ice ; It it ſhall appear, upon the oath of credible witneſſes, to 
or ſuow. the ſatisfaction of any juſtice or court authorized to enforce 
the execution of this uct, that any carriage could not, on 
nàccount of deep ſno ot ee de drawn with the reſpective 
weights, and by the number of horſes or beaſts of draught 
hereby reſpectively allowed, they may and are required to 
| Mop Alb proceedings before them for the recovery of any 
penalty or forfeiture for drawing with a greater number of 


hoxſes or beaſts of draught than are hereby allowed. /. 19. 


Penalty * we If any perſon on any turnpike-road ſhall drive with more 
borkes than che than the number of horſes hereby allowed, the conſtable, 
allows. 
before a juſtice, and on conviction, by confeſſion, or oath of 

one witneſs, he ſhall forfeit a ſum not exceeding 5/. nor leſs 

than os. T 27. | TOY I Ye 

Additional e- But by the ſame ſtatute, { 59. It ſhall be lawful for the 
emption re- juſtices in Wales, at their 3 quarter - ſe ſſions 
tpeaing Wales. yearly, to licenſe an increaſe of the number of horſes to he 
employed in drawing carriages upon any turnpike- road, 

over and above the number herein before limited, if on en- 

quiry they ſhould find an additional number neceſſary ; and 

do alter, vary, or revoke the ſame, from time to time, as they 

a ſhall think fie | b..- $4.43, 980- 049 | 
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XI. Evading the Payment of the Tolls, 


Penalty on turn- By the 13 G. 3. Co 84. Any owner or driver who ſhall 
ing out of the turn out of any turnpike-road: into any other road, in order 
251 to avoid weighing or paying the toll, and afterwards return 
| and proceed upon ſuch turnpike-road,. ſhall, on conviction 
before one juſtice, by the oath of one witneſs, forfeit, if he 
be the owner, a ſum not exceeding 50. nor leſs than 205; if 
he be the driver, and not the owner, then a ſum not more 
than 50s. nor leſs than 105. /. 11. . 
Any perſon who ſhall take off any horſe, or other beaſt 
of draught, from a waggon or other carriage, or cauſe the 
avoid payment diſtance of the wheels thereof to be alter fore the ſame 
ſhall come to the gate, with intent to avoid the toll, or any 
forfeiture or ty, ſhall, on conviction thereof, before 
one juſtice on the oath of one witneſs, forfeit 5. . 17. 
Or if any perſon ſhall unload any goods before they come 
to the/turnpike-gate or weighing engine, or lay upon ſuch 
coming to the carriage after it ſhall have paſſed the turnpike-gate ot 
— ighing | f borſe, cart, ot 
taking up goods Weighing engine, any goods taken from any borſe, | 
after, RE | OE other 


| Food bers 
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ſurveyor, or any other perſon, may apprehend and take him 
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WE viher carriage, belonging tos or Mred or borruwed by he. 
fame b es driver," in order to avoid the payment or 
che ſaid reſpeRive additional tolls herein hefore mentioned; 
or if he ſhall ſo unload, in order to carry conſiderable quan- 
tities of goods through any turnpike- gate on one and the 
ſame day, and thereby pay leſs toll at fuch gate than would 
have been paid if ſuch goods had not been ſo unloaden; 
every perſon ſo offending ſhall, on conviction before one 
juſtice, on the oath of one witneſs," forfeit 50. to be gevied 
on the goods and chattels of the owner; and the driver, 
not being the owner, ſo; offending, and being convicted 
thereof as aforeſaid, ſhall be committed to the houſe 
correction for one month Samt fat! ſ. 006. ks 
Any perſon who ſhalt fraudulently take the benefit of any praudalentiy 
exemptions, - ſhall forfeit any ſum not exceeding 57. nor leſs taking cxemps 
than 407. /. 28. . OO "ey Wy TE tions, 


VII. Mibehavioar of the Driver. _ 
By the ſame act of 13 C. 3. c. 84. % 40. If the driver The fewer in. 


of any cart, carriage, dray, or waggon, ſhall ride upon. any ftances of miſ- 
ſuch carriage, in any ſtreet or highway, not having ſome bchaviour 
other perſon on faot or on horſeback to guide the. ſame, ex- A 
cept ſuch carriages as are conducted by ſome perſon holding act incur a pe- 
the reius of the horſe or horſes drawing the ſame; or if the nalty. 
driyer of any carriage whatſoeyer, on an part of any ſtreet | 
or highway, - ſhall, - by. negligence; or wilful miſbehaviour, 
cauſe any hurt or damage to any perſon ar Carriage paſſing or 
being upon ſuch ſtreet or highway; or ſhall quit the highway, 
and go to the other {ide of the hedge or fence incloſing the _ 
lame; or wilfully be at ſuch diſtance. from ſuch carriage, . 
or in ſuch a ſituation, while it ſhall be paſſing upon ſuch | 
highway, that he cannot have the direction and government 
of the horſes or cattle drawing the ſame ; or ſhall, by 
negligence or wilful miſbehaviour, prevent, hindern, ot 
interrupt the free paſſage of any other carriage, or of his ' 
majeſty's ſubjects; or, if the driver of any empty or un- 
loaded waggon, cart, or other carriage, ſhall reſuſe or neg- 
lect to turn aſide and make way for any coach, chariot, 
- Chaiſe, loaded waggon, cart, or other loaded carriage; or, 
if any perſon ſhall drive, or act as the driver, of any ſac 
coach, . poſt-chaiſe, or other carriage let for hire, or wag's 
gon, wain, or cart, not e the owner's name painted 
theteon as hereby required; or ſhall refuſe to diſcover 
the true chriſtian and ſurname of the owner of ſuch re- 
| Ce2 _ ſpective 


C 3 -4 


#F * 


— 


388 Highways, Turnpike. 
ſpective carriage; every driver ſo offending in any of the 
caſes aforeſaid, ſhall 3 before one juſtice, by 
confeſſion, or view of the juſtice, or by the oath of one wit- 
neſs, forfeit any ſum not exceeding 105; if the driver ſhall 
not be owner of the carriage; and, if the offender be the 
owner, then any ſum not exceeding 205; and, in either of 
the faid caſes, the offender ſhall, in default of payment, be 
committed to the houſe of correction for any time not ex- 
ceeding one month, unleſs ſuch forfeiture ſhall be ſooner 
paid. And every ſuch driver may, by authority of this act, 
with or without any warrant, be apprehended by any perſon 

a who ſhall fee ſuch offence committed, and ſhall be immedi- 
ately. conveyed. to a. conſtable, or other peace-officer, ia 
order to be taken before a. juſtice: and if any ſuch driver 

3 FI0 ſhall refuſe to diſcover his name, the juſtice ſhall commit 

him to the houſe of correction for any time not exceeding 
three months; or he may proceed againſt him for the pe- 
nalty, by a deſcription of his perſon and the offence, and ex- 
preſſing, in the proceedings, that he refuſed to diſcover his 
name. : "= . 


XIII. Toll for Caitle paſſing to or from Water or Paf- 
r . 178 0 * 1 1 5 kid | 1 


Whereas feveral particular turnpike acts have granted an 
exemption from toll for cattle paſſing to and from water ard 
paſture, and many diſputes have ariſen how far that 'exemp- 
tion extended; it is enacted, That in all cafes/ where any 
| exemption from toll for. cattle' going to and from water or 

\ 1% paſture, is or ſhall be given by any turnpike act, ſuch ex- 

1 emption ſhall only extend to ſuch cattle as ſhall be driven to 
or from water, or from one pariſh. to the next adjoining 
pariſh, or to ſuch cattle as ſhall not paſs upon any ſuch 
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1 : turnpike-road more than two miles in going to, or returning 
vw: from water or paſture. 17 G. 3. c. 16. 
i 4. * . AO % PITT IF 3 \ FF. 4 0 f 
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XIV. Ereftiag Gates, Mile- Stones, and Direclion- 
reer 
Truſtees ered- II the truſtees ſhall abuſe or exceed their power by erect- 
ing gates with- ing, or cauſing to be erected, us gate where they have no 


out authority. power by virtue of any act, the juſtices in ſeſſions, upon com- 
\ plaint, may hear and determine the ſame in a ſummary _ 
| | [1 2 
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I and thereupon. order the ſheriff to remove it. 13 . 


c. 84. 51. 14 110190 Fo $10 WITT. 


And by the ſame ſtatute, ſ. 34. No toll-gate: ſhall EreQing ſide- 
aſter be-erected on the ſide of any Ka: ad ich 8 


ſame be ordered by the truſtees at aumeeting of whi 
twenty-one days notice ſhall have been. given in Writing, 

affixed upon all the toll-gates on ſuch roads, and alſo in 
ſome public: newſpaper oirculated in that part of thzcounty,. 
ſpecifying! the place where ſuch fue · gate is propoſed to be 


erected; and unleſs nine truſtees at, leaſt (being a majority. 


of thoſe av, ſhall ſign. the ſaid order at ſueh meeting: 


and no, perſon ſhall be liable to pay toll .at any gate erected 
acroſs, « on the ſide. of any turnpike- road, or be ſubject to 
any penalty for any carriage, horſe, or beaſt which ſhall 
= croſs. ſuch road, and: ſhall. not paſs above one hundred. 


yards thereon, except over ſome bridge, erected at a con- 


the deepeſt part of the ſame, and 


ſiderable expence by the truſtees of ſuch turnpike· road. 


But by the 14 G. 3. c. 57+ This ſhall not affect any toll- Exception. 


gate erected, or authoriſed to be ſet ups at any place parti- 
cularly ſpecified in any act of parliament for repairing any 
highway, paſſed beſore the making of the act of the 13 G. 


3. C. 


to erect a ſtone or poſt, with an inſcription thereon in large 
letters, containing the name of, and diſtance from the next 
market-town or towns, or other conſiderable place or 
places, to which the ſaid highways reſpectively lead; and 


alſo at the ſeveral approaches or entrances to ſuch parts of 


any highways as are ſubject to deep or dangerous floods, 
graduated {tones or poſts, * the depth of water in 

ikewiſe ſuch direction- 
poſts or ſtones, as the ſaid truſtees ſhall judge neceſſary; for 
guiding: travellers'in the beſt and ſafeſt track through ſuch 
Hoods or waters; and ſhall alſo order the ſurveyor to erect 
mil2-ſtones or poſts upon ſuch turnpike-roads, with proper 
inſcriptions and figures, thereon, denoting the names and 


diſtances from the principal towns or places upon each re- 


ſpective road: and if the ſurveyor ſhall; for three months 
after ſuch direction to him given, neglect or refuſe to cauſe 
oy ſuch ſtone or poſt to be fixed or repaiced, he ſhall for- 
eit 20. een 


11 


4+. ; d th 6 exif ; 
By the 13 CG. 3. c. 14. /- 41. Where ſeyeral highways Erecting direc- 

meet, and there is no ſufficient direction-poſt or ſtone al- tion- poſts and 

ready fixed or erected, the truſtees ſhall cauſe the ſurveyor wile-Hones. 


© 399 Highways: Turnpike. 


AV. 'Defiroying or | damaging Gates, "Engints," Mile. 
Stones, or DireRtion-Poſts. NT 


Deſtroying By the ſame act of 13 G. 3. c. 84. If any perſon ſhall, by 
ES or engines. day or nighG-wilfully-or maliciouſly pull down, pluck up, "7M 
IE throw down, level, or otherwiſe deſtroy any turnpike-gate, 2 
poſt, rail, wall, chain, bar, or other fenee, ſet up or erected 
to prevent paſſengers from paſſing without paying toll; or 1 
any houſe erected for the uſe of ſuch turnpike-gate; or any at 
crane, machine, or engine for weighing carriages ; or ſhall 
forcibly reſcue any perſon lawfully in cuſtody for any of the 
ſaid offences ;' every perſon ſo offending ſhall be guilty of 
felony, and tranſported for ſeven years, or committed to pri- 
ſon for any time not exceeding three years, at the diſcretion 
of the judge before whom ſuch offender ſhall be tried. 
And the indictment ſor ſuch offence may be inquired of, 
heard, and determined in any adjacent county, in ſuch man- 
ner and form as if the facts had been therein committed. 
. | 
Hundred to 5 And the hundred ſhall anſwer dam 
anſwer. | _ fe 43. . | 

| urther, by the ſame ſtatute, /. 39. If any perfon ſhall 
wilfully or wantonly pull down, obliterate, or deface any 
mile-ſtone or poſt, graduated or direction- poſt or ſtone ; or 

{hall pull up, cut down, remove, or damage any poſt, block, 

or "ſtone, fixed or erected in the ground for ſecuring any 
horſe or foot · cduſe way, on the ſide of any turnpike- road; 

or dig or cut down any bank of earth caſt up for that pur- 

pon or ſhall break, damage, or throw down the ſtones, 

or wood fixed on the parapets or battlements of 

bridges, he thall upon conviction, before one juſtice, upon 

— view, or by the oath of one witneſs, forfeit any ſum not ex- 
; ceeding 50. nor lefs than 105; and, in default of payment, 
ſhall be committed to the houſe of correction, there to be 
whipped, and kept to hard labour for any time not exceed- 1 
. ing one calendar month, nor leſs than ſeven days, at the diſ- 3 

cretion of ſuch juſtice, unleſs the fame be ſooner paid. ; 
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VI. Statute-Duty on Turnpike Roads, and therein of 
Materials. 
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Statute - duty to By the 13 C. 3. c. 84. The ſurveyor of all turnpike- 


1 the roads ſhall cauſe the ſtatute-duty required by the reſpective 
: turnpike acts, and the compoſitions ariſing from the ſame, 
2 49 
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wd be lad out and nded upon the turnpike- road lying 

1 — tk; cownthigt a Fi from which ſuch duty 
ſhall be required, — _ . = ap of 40s. for Sue 
ev miſapplication thereof. Aopen. ö 
= - er there are two or ore turnpike-roads under Statute-duty to 
feveral acts, within tho ſame pariſh,” townſhip; or place EIT. proportomen 
= the tature-duty direRted'by-all/ſuch;atts for the repair of 2 . 

W tuch turnpike-road ſhalt exceed three days duty in the whole; 

in ſuch caſe two juſtices, at a fpecial-{effions, may adjuſt rand 

proportion the ſtatute-duty between ſuch turnpike- roads and 
the other highways in ſuch pariſh, townſhip, or place, in ſuch | 
manner as they ſhall think fit; having regard to the extent 
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and condition of the faid ſeveral roads and highways, andalſs - .. 


to the tolls and revenues ariſing from ſuch turnpike-roads 

reſpectively; the ſaid juſtices previouſly ſummoning the 

clerks and ſurveyors” of ſuch turnpike+roads; and alſo the 

ſurveyors of the highways for ſuch pariſh, townſhip, or place, 

who are hereby tequired to attend the jultices upon ſuch 

ſummons,” Id. e ee e fr „ ET 
By the ſame ſtatute ſ. 58. If it ſhall appear, upon full and Where ſtatute- 

clear evidence, that the road is in ſuch a ſtate. and condition 5:77 1007 wih 

that the ſtatute- duty required to be performed upon the on turnpike- 

ſame, or ſume part thereof, may be diſpenſed with, and em- roads. i 

ployed more conveniently for the benefit of the other public 

highways within the pariſh, townſhip, or place, the juſtices, 

at a ſpecial ſeſſions, upon application to them made by the 

ſurveyor of ſuch pariſn, townſhip, or place, may ſummon 

the clerk or ſurveyor of the turnpike- road to appear before 


WE them at ſome other ſpecial ſeſfions, and produce before them 


a ſtate of the revenues and debts belonging to ſuch turn- 
pike-road: and if it ſhall appear to them, that the whole or 
any part of the ſaid ſtatute-duty may be conveniently diſ- 
penſed with from ſuch turnpikè · road, without endangering 
the ſecurities for the money advanced upon the credit of the 
tolls thereof, and that ſuch ſtatute- duty is wanted for the re- 
pairs of the 8 ſuch pariſh, townſhip,.or 
place, they may order the whole or part of ſuch ſtatute- 
duty to be performed upon the highways, not being turn- 
pike, within ſuch diſtrict, during ſuch time as to them ſhall 
8 tenſona ble W del 
No ſurveyor ſhall gather, or cauſe to be gathered, any looſe Procuring mas 
ſtones for the uſe of the road, on the common fields or incloſed terial. 
lands of any perſon, without the conſent of the occupier of 
ſuch lands, or a licence from a juſtice of the limit where 
ſuch lands lie, after having ſummoned ſuch occupier to come - 
| TY ww 27, + Yals > 
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8 efore him, and heard his reaſons, i he ſhall appear and gi 
ks refuiing his conſent. © 13 G. 3. c. 84. / e 
Satisfaction to When any materials ſhall be dug or. got by the 
be mide for ma · in the ſeveral. or incloſed lands of any perſon for the uſe of 
run any turnpike· toad, under the authority of this act, or of the 
ald general highway act or acts, ſutisfaction ſhall be made 
by the truſtees of ſuch turnpike road to the owner or occu- 
pier of fuch lands, for the materials ſo to be got, and for the 
damages in carrying the ſame away, in ſuch manner as ſa- 
tisſaction is to be made by the ſaid general highway a& or 
6 . Th.” * Ne, TH „ U bons 7 2144 
— —— And by the ſame aft, // 36. On every turnpike- road, 
cared for where a ſufficient 3 ſtone, gravel, chalk, or other 
cut. materials cannot be provided and carriod by the labourers and 
teams required to perform ſtatute- duty upon the ſame, the 
furveyor, with the approbation of the truſtees, is hereby re. 
5 ee to contract for the getting and carrying thereof, at 
ſome time and place to be fixed for that 1 of, which 
ten days notice in writing ſhall be given, by hxing the ſame 
on the door of the church or chapel of ſuch pariſh, town- 
ſhip, or place; or if there be no church or chapel, then at 
the moſt public place there; ſuch notice ſpecifving - the Ml 
work to be done, and the time or place for letting thereof: ü 
and if any ſurveyor ſhall have any ſhare or intereſt, directly MM 
or indirectly, in the contract, or in any other contract for 
work or materials, or ſhall let to hirr any team, or fell or 
_ diſpoſe of any timber, ſtone, or other materials, unleſs a li- 
cence in writing be firſt obtained from the truſtees, he ſhall 
forfeit wy — be for ever incapacitated to be employed as 
enewich © Whereas many perſons are liable, by tenure, incloſure, or 
| _—_ obliged other wiſe, to repair certain highways, which having become 
2 repair by te- turnpike : roads are more uſed, and occaſion an increaſe of 
— her- expence in repairing che ſame, which ought in ſome degree 
i: to be laid upon the turnpike-road,; it ſhall be lawful for the 
truſtees of ſuch turnpike· road to agree for the repair thereof 
with the perſon; liable to repair the fame, in ſuch manner as 
* juſt and e 13 C. 3. c. $4. / 62. 
Repair of turn- By the ſame ſtatute, /. 63. ere parts of highways or 
— — turnpike - roads are turned by legal authority, to make the 
juſted. fame nearer-or more-commodious, the inhabitants or other 
who were liable to the repair of the old highway, 


— 


thall be liable to the repair of the new. highway, or ſo much 
thereof as ſhall be equal to the burden and expence of re - 
pairing ſuch old highway, from which they are exonerated 
þy-tufning the ſame: and if the ſeveral parties intereſted 

; Cannot 


= cannot agree, 
wwe limitwhere fuchzrow ſhall he, and fegeled and adi 


or other ſuch perſons, towards, the gepa 


1 _ 
_ 


72. 4 
* 
3 | 


che fame ſhall. be viewed hy two jnficns 


, j 
— 
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them and if it ſhall be found more convenient to n a 
Nat fant or an annual ſum, to bg 2 he inhabitants 
Jr o the n . high. 

way, inſtead of fixing: the proporzion.of.lugh new high wa 

to E by them, the ſaid juſtige may, With the con- 

ſent of fuch perſon or perſons, and of 8 habjtants inte- 
reſted therein, obtaiued ata Veſtryrmegting for that pur- = 
poſe, and alſo of the truſtees, at a public gh 1 If it! 
turnpike road, order and direct the ſame accordingly ; which 
order ſhall be binding to all perſons Whomſoe ver- 5 63 ot 
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When the inhabitants of any pariſh, townſhip, or place, Turvpike-roed 


ſhall be indicted or preſented for not repairing any high 
being turnpike - road, and the court before whom ſuch, in: fented, 
dictment or preſentment: ſhall. be preferred, ſhall impoſe a 
fine for the repair of ſuch. road, the lame ſhall be propor- 
tioned, together with the coſts and charges, between ucn 
inhabitants and the turnpike truſtees as the court ſhall think 


WE | ft and they may order the treaſurer of ſuch, turnpike-rogd 


to pay the ſame out of the money then in his hands, or next to 
be received by him, if it ſhall appear to ſuch court, from the 
circumſtances of ſuch turnpike debts and revenues, that the 
ſame may be paid without endangering the ſecurity of the 
creditors who- have advanced their money upon the credit 
of the tolls. 13 C. 3. c. 84. % 3 —-“. 

3 e 13}; N 10 | . | A 1b tes AGO 


1 
einer 


8 08 part of the money borrowed on the credit of it has 


| been paid, the truſtees, or ſeven of them, at a meeting to be 


held for that purpoſe, of which one calendar month's notice 

ſhall be given in writing, to be affixed on all the turnpike- 

gates 583 fuck road, and in ſõme public newſpaper eir- 

culated in that part of the county, may, from time to time, 

leſſen or reduce all or afi/ of tlie tolls during ſuch time as 

they ſhall think properttt . etl, 
Provided, that where the whole money borrowed on the On certain 
credit of the tolls ſhall not be diſcharged; no ſuch tolls ſhall 10 
be leſſened or reduced without the conſent'of the perſon or 

perſons entitled to five-ſixths of the money remaining dus 


on ſuch reſpective tolls. / 30. 
4 f 255 III. Farms 


By the 13 G. 3. c. 84, /. 29. Where a turnpike=road Truſtees may 


WAY? indicted or pre- 


ſhall be fufficiently orin'a great degree repaired, and the reduce the tolls, 
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Maaner of let- 


ting tolls to 
farm. 
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Tt ſhalt'be fil 6? the truſfecs ef any particular tum. 


pike-aQ, or any feven'or more of them, at a public meeting, 
to let to farm the tolls of the ſeveral gates erected upon 
their reſpective turnpike-roads, though no expreſs power 
ſhall have been given by fuch turnpike-a& for that pur- 

ſe : and whenever any tolls ſhall be let to farm, the fol- 

wing directions ſhall be obſerved : that is to fay, The truf. 
tees ſhall caufe notice to be given of the time and place for 
letting the ſame, at leaſt one month before the day to be ap- 
pointed for that purpoſe, by fixing the ſame upon every toll. 

te belonging to ſuch” turnpike-road, and alſo upon the 
market-crols of the market-town neareſt the place where 
the faid tolls are to be let, and alſo in ſome public newſpaper 


- CEirculated in that part of the county, and ſpecifying in every 


ſuch, notice the fum which the faid tolls produced in the 

eceding year, clear of the falary for collecting it, if an 

ired colfector was appointed; and that they will let fuch | 
tolls by auction to the beſt bidder, on his producing ſuffi. 
cient ſureties for payment of the money weekly or quarterly, 
as ſhall be required by the truſtees ; and that they will be 
put up at the ſum they were let for in the preceding year, 
clear of the falary of the collector; and, to prevent fraud or 
undue preference in the letting thereof, the truſtees are 
hereby required to provide a glaſs, with ſo much ſand in 
it as will run from ene end of it to the other in one minute; 
which glaſs, at the time of letting the tolls, ſhall be ſet up- 
on a 2 immediately after every bidding, it ſhall be 
turned; and, as ſoon as che ſand is run out, it ſhall be turned 
again, and fo for three times, unleſs forme other bidder in- 
teryenes: and if no perſon ſhall have bid till the ſand ſhall 
have run through the glaſs three times, the laſt bidder ſhall 
be the farmer of the tolls. Should no bidder offer, the 
truſtees. may appoint.a collector, or fix ſome: future day for 
the letting thereof ac. aforeſaid, and then put-them up 
at. fuch ſum as they ſhall think fit. If the farmer of the 
tolls ſhall take a greater or leſs ſum than he ought to do, be 


mall forfeit 5/. and alſo the contract, if the truſtees ſhall 


. 
ond - 4 


think fit to vacate the fame : and every other gate-keeper 
authoriſed to collect the tolls, who ſhall take-a greater or leſſer 
toll than as aforeſaid, ſnall forſeit 40s, 13 G. 3. c. 84. /. 31. 
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neee to een, 
1 e as 44h af e 28 12S I 2 S "Mort 1 
Bx che fame ſtature, J. £2, Every, mortgages be ſhall, un ge, 
have taken poſſeſhon of the. toll-gate or bats. (hall, within 14 days aſter 
—_—_ fourteen days after notice giyen to him in writing from the notice. 
WE ccultces, or any five of them, render upon cath, to be ad- 
miniſtered by any truſtee, an exact account in writing of WE. - 
money received by him, ox 70 any other to his uſe, at ſuch 

_ toll-gate or otherwiſe, and what. he has expended in ker: 
ing or repairing the e: and in caſe he ſhall negzlect to | | 
render ſuch account when required, he ſhall, on conviction 

nin a ſummary manner before one juſtice, forfeit tor eve 

Ws omiſhon 100. to be N ” uſe het 4" 2 up 1 1 
And if ſuch mortgagee ffſeflion, ving g poſſ 
received the full ſum due to = wt intereſt and coſts, he BY — 

= ſhall forfeit double the ſum that he has received above what Auf intereſt. 


of his office; or ſhall paſs through any turnpike-gate, rail, "i Hf 
chain, or fence, ſet up or to be ſet up by authority of parlia- | 
ment, without paying toll; or ſhall hinder or attempt to pre- 
vent or obſtruct any perſon in meaſuring or gauging the 
wheels wp | carriage 3 or make any reſcue of cattle or 
other goods diſtrained by virtue of this act; or if the con- 
ſtable ſhall refufe or neglect to execute any jyſtice's NW ar- 
rant: he ſhall forfeit a ſum, not exceeding 100. nor leſs than 
401. to be, peg to the ſurveyor for the uſe of the turnpike+ 
mitted to the common gaol or houſe of correction for 
mme not exceeding three months, unleſs the forfeiture. 
OY be ſooner paid. 13 C. 3. c. 84. ¼ WH 097 e er 
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" XX. Limitation of Minus}. 
If any action or ſuit ſhall be commenced againſt any per- Aion to be 


on for ay thing done in purſuance ofthis a, the fame hall own 
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396 Highways, Turnpike. 
be commenced within three calendar months aſter the fag 
committed, and not afterwards, and in the county where the 

deſendant ſhall reſide, or where the fact was committed: 
and the defendant may plead the general iſſue; and if he pre. 

Vails in the action, he ſhall have treble coſts. 13 G. 3. 4. 
84. / 85. Sy 15; ons 14 tos vt 74 | | 


(#5 3 N £991 Tis BOTS | 
. Texying Penalties and Forfeitures. * 
Penaltico and = All penalties and forfeitures impoſed by this act of the 1; 


forfcitures how 


recovered. C. 3. c. 84. and all coſts and charges to be allowed and or- 


dered by authority of the ſame, (the manner of levying and 
ecovering whereof is not hereby otherwiſe particularly di- 
- .ected) ſhall be levied by diſtreſs and ſale of the goods and 
chattels of the offender, or of the perſon ordered to pay the 
ſaid coſts reſpectively, by warrant of one juſtice, on con- 
viction of the offender, by confeſſion or oath of one witneſs, 
or upon ſuch order made as aforefaid ; half to the informer, 
and half to the ſurveyor, for the uſe of the turnpike - road, un- 
leſs otherwiſe particularly directed by this act. And if ſuch 
diſtreſs cannot be found, and ſuch penalties and forfeitures, 
or the faid coſts and charges ſhall not he forthwith paid; 
ſuch juſtice ſhall commit the offender, or perſon liable to 
pay the ſame reſpectively, to the common gaol or houſe of 
correction for any time not exceeding three months, unleſs 
the ſaid penalty, forfeiture, coſts, or charges, ſhall reſpective- 
i ly be ſooner paid. /. 76. 2 hae! | 
——— And any inhabitant of any pariſh, townſhip, or place 
bea witucls. where the offence ſhall be committed, contrary to this act, 
„may be a witneſs, notwithſtanding his being an inhabitant of 
ſuch pariſh, townſhip, or place. /. 74. | 


And any juſtice .may a& in the execution hereof, though | 


he may be a creditor or truſtee. 14. 


Offender living If the offender ſhall live out of the juriſdiction of the jul- 


out of the juriſ tice, any juſtice of the limit where the ſaid perſon ſhall inha- 
— bit, mall = he is hereby required, on requeſt to him made, 
and a true copy of the conviction for the penalty or fot- 

feiture, or of the order for the payment of coſts or charges, 

being produced and proved before him upon oath, cauſe the 

faid penalty or farfeiture, or the ſaid colts or charges, to be 

levied by diſtreſs ; and if no ſufficient diſtreſs can be had, 

to commit ſuch perſon to the common gaol or houſe of cor- 

-— ao" _— ſuch limit, for the time and in the manner atfore- 

— _—g But no warrant of diſtreſs, unleſs otherwiſe Wet 0 
de le riet. 8 
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WT this a; ſhall be iſſued for levying any penalty or forfeiture, 80 1 
coſts, or charges, until ſix days after the offender ſhall have 

veen eee vr an order made and eee ee — | 

FM ent thereof. 7 507 05917 VEIN Tk enen * | on ry jour Siogt1/©t” 

3 4 a ety penalty ld EI that ſhall he devied or re 1 — 
vered on the information of the ſurveyor or toll-gatherer, or ee ee. 
other perſon employed by the truſtees, and receiving ſalaries perſons who re- 

or rewards for their ſervices, and not other wile directed by — 5 
cis act, ſhall be applied to the amending of the faid turnpike- r 

roads reſpectively, and to no other uſe. 1. 78. F 
And in order to prevent fraudulent convictions, the juſtice Fraudulent con» 
before whom any information ſhall be brought, ſhall, if any vicious. | 

other information or conviction ſhall be ſet up by way of de- 

WE fcnce, examine into the real merits of ſuch information, pto- 
ceeding of conviction; and if it ſhall appear that the fam A 
Vas not done to recover and apply the penalty or forfeiture - 
for the true and real ends for which it was intended, but to 

favour the offender, ſueh information or conviction ſhall be 
= dcemed fraudulent, and null and void to all intents and pur- 
poſes, and the juſtice may proceed to convict as if no ſuch 


- 


*! 


information or conviction had been made. /. 88. f 

5 And by the ſame ſtatute, ſ. 79. Every proſecutor may, at 

his election, ſue for and recover any forfeiture or penalty 
impoſed by this or W en act for erecting turnpikes or 

W repairing turpike-roads, in manner following: v:z. If the ; 

ſame ſhall' not ambiint"to 403. it ſhall be recoverable hr 


by information before a juſtice ; if it ſhall amount 40s. or 
= upwards, it may be recovered either before a juſtice as 
Ws aforeſaid, or by action of debt, in any of his majeſty's courts 
of record; in which it ſhall be ſufficient to declare, that the 
W defendant is indebted to the plaintiff in the ſum of „ being 
= forfeited by an act paſſed in the r3th. year of the reign of his 

| preſent majeſty, intitled, An ac to explain, amend, and re- ; 
= duce into one act of parliament, the general laws now in bein * 
4 Mt rr ny repro i gf. 11 of Great-Bri- 
W tain, called England, aud for other purpoſes. And if the ts 
Wo plaintiff ſhall recover im any fuel action, he Hall bave full” 
= cofts: ptobided that there ſhall hot be more than one re- 
8 covery for the ſame offence; and that ten days notice in wWrit- 

ing be given to the party offending, Fuel to tlie com- 

mencement of the action; and that the fache be brought 


# = 
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within one calendar month after the offence th: e been 
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XXIII. Trregularity of Proceedings. 
Diſtreſs not un- By the ſame general ſtatute of 13 C. 3. c. 84. / 0. 
| 1 {og Where a diſtreſs ſhall be made for any ſum to be levied by 
a virtue of that act, the diſtreſs itſelf ſhall not be deemed un. 
© lawful, nor the party making it a treſpaſſer, on account i; 
any defect or want of form in the proceedings; nor ſhall the 
party diftraining be deemed a treſpaſſer ab initio, on account cf 
— irregularity which ſhall be afterwards done by the party 
diſtraining; but the, perſon. aggrieved. by ſuch irregularity 
may recover ſatisfaction ſor the ſpecial damage in an action 
9 en | 4 | Re bo 
+ And no plaintiff ſhall recover in any action for ſuch irre. 
— * gularity, treſpaſs, or wrongful 8 S, i tender of ſuſi- Wl 
tender of ſuf= Client amends be made before the action brought; and if no 
 kicient amends. ſuch tender ſhall have been made, the defendant may, by 
leave of the court, at any time before iſſue joined, pay imo 
court ſuch ſum of money as he ſhall ſee fit; whereupon ſuch 
proceedings ſhall be had as in other actions where the deſen- 
dant is allowed to pay money into court. J. 81. I 
No certiorari. And no proceedings to be had ot taken in purſuance of 
: this act ſhall be quaſhed or vacated for want of form, or fe- 
moved by certiorari, or other writ, or proceſs, into any of his 
majeſty's coutts of record at Nęſiminſter. /. 82. 


% 


If "ron ſhall think himſelf aggrieved by any thing 
_ a by du unter in A. of fe act 3 under 
the particular circumſtances hereafter mentioned, and for 
which no particular method of relief is herein otherwiſe ap- 
pointed) he may appeal to the N quarter: ſeſſions, gu. 
ing notice in writing to ſuch juſtice of his intention to bring Wn 
ſuch appeal, and of the matter thereof, within fix days after 
the cauſe of ſuch complaint aroſe, and within four days aftct 
ſuch notice entering into recognizance before a juſtice, wit 
one ſufficient ſurety, conditioned to. try ſuch appeal at, and 
abide by the order of, and pay ſuch coſts as ſhall be awarded 
by the juſtices at ſuch quarter-ſeffions : and each and eve!) 
juſtice of the peace, having received notice of ſuch appeal a 
aforeſaid, ſhall return all proceedings had before him, touch- 
ing the matter of ſuch appeal, to the ſaid ſeſſions, on pa!" 
of 5/; and the juſtices at ſuch ſeſſions, upon due m_—_ 
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fuch notice being given, and of the entering into ſuch recog- 
nizance, ſhall hear and determine the appeal in a ſuntmary 


nd award ſuch coſts to the parties appealing, or ap- 
os. againſt, as they ſhall think-proper, to be levied and 


recovered as herein before directed. 13 G. 3. Cs 84. 2 82. % 


399 


Finally, by the ſame ſtatute, /. 83; It is provided that no Notice of appeal 


appeal ſhall:-be made againſt any convicuon for any penalty 


to be given, and 
Fecognizance 


or. forfeiture incurred by virtue of this act, unleſs the perſon entered into. 


convicted ſhallʒ at the time of ſuch conviction, if he ſhall be 
then preſent; if not, within ſix days after, give notice of his 
intention to appeal, and at the ſame time enter into recog- 
nizance, or give ſecurity with ſufficient ſureties, to pay ſuch 


penalty or forfeiture; if the conviction ſhall be affirmed upon 


the appeal: and on his giving ſuch ſecurity, the further pro- 
ceedings for ſuck penalty or forfeiture ſhall be ſuſpended till 
the appeal ſhall be heard and determined... 


Highwaymen. ee ROBBE RT. 
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| | poMECID E, proper ly ſo called, is either againſt a Homicide what. 


man's own life ou ſelf- murder or felo ge ſe) or the 
life of another. It is the killing of a man by a man. 1 Hate. 
66, 67, 6 . f SA BE 47 4 
Bus — is another kind of untimely death of a man, 
not properly homicide; as when he is killed by a” horſe, 
a cart, a tree, or the like, and not by a man; which is called 
caſual death; for which ſee the titles CQRONER and 
DEODAND. 7 n GHG 3 


The following offences may properly be claſſed under the 
| * ent te... 


general term homicide. Nrn. | 8 
J. 7 1 05 1 5 0 f f ig 3 ; 7 
II., Self-Marder, or Felo de fe. 
III. Petit Trraſoon. 1 
"IV: Mühlner EA aan 
. Homicide hy Self-defence. | 
FI. Homicide by Miſatventure. 
VII. Fuſtiftable Homicide, - 


— 


IT. Murderi 


MA - - © 
bs. 


omitcide. 


J. Murder. 


Murder, what. Murder, from the Saxon morth, ſignifying a violent death; 
whence the barbarous Latin mordrum and murdrum ; in 
French meurtre, in Spaniſh muertre. | | 
Murder, fays lord Coke, is when a man of ſound memory, 
and of the age of diſcretion, unlawfully killeth another per. 
ſon under the king's peace, with malice forethought, either 
expreſſed by the party, or implied by law, ſo as the party 
wounded or hurt, die of the wound or hurt within a year 
and a day. 3 In}t. 47. | 
And the whole day on which the hurt was done ſhall be 
Maler reckoned the firſt. 1 Haw. 79. 
7 cx preſſ- B f . . . . A 
ed. y malice expreſſed is meant a deliberate intention of doing 
any bodily harm to another, whereunto by law a perſon is not 
authoriſed. 1 H. H. 451. 
Evidence of And the evidences of ſuch malice muſt ariſe from exter- 
_ expreſſ= nal circumſtances diſcovering that inward intention; as lying 
"4 | in wait, menacings antecedent, former grudges, deliberate 
compaſſings, and the like, which are various, according to 
variety of circumſtances. 1 H. H. 451. | By 
Malice implied. Malice implied is where a perſon voluntarily kills another, * 
without any provocation; for in this caſe the law preſumes a} 
it to be malicious, and that he is a public enemy of mankind. : 


i H. H. 455, 450. vo; | ; 
Poiſoning implies malice, becauſe it is an act of delibera- | 


tion. 1 H. H. 455. | 

When an officer is killed in the execution of his office, it 
is murder, and the law implies malice. 1 H. H. 457. 

But it ſeems a matter of doubt whether it is murder or 
manſlaughter if a woman who, in a tranſport of paſſion kills 
91 | a peace-officer who is about to take the man ſhe cohabits 
„ with, to priſon, under a warrant which turns out to be il- 
4 | legal. The twelve . were puzzled upon this queſtion, 

Mary Adey's as appears by the following caſe: | 
| Gugular caſe. This was a ſpecial verdict found at the Old Bailey in Sep- 
tember ſeſſion 1779, upon an indictment againſt Mary Adeyn 
for the wilful murder of Milliam Barnet. The jurors find 
that the deceaſed went, in company with one David Pro- 
thero, who was conſtable of the pariſh of St. Martin's in 
the Fields, to the houſe of one ard, in Caſile-/treet, in that 
pariſh, in whoſe houſe the priſoner cahabited with a man of 
the name of Farmello : that Prothero went to the houſe of 
Ward, accompanicd by Barnet, for the purpoſe of appre- 
hending Farmello, as an idle and diſorderly perſon, under the 
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atute 19 G. 2. c. 10. That Prothero bad a general ſearch- 
= ...rrant for that purpoſe : thatʒ upon Prothero's coming to the _ 


houſe of /Yard, he, together with Barnet and others, went 


þ 7 up ſtairs to the lodging-room of Far mello, in which Hat - 
= meld and the priſoner cohabited at that time: that -Prothers 
iq not know Farme!ls + that 'Pro:horoknocked at the door 


0 and demanded to be admitted: that a'male voice called out 


o 13 from within, «Who's there? that Prothero anſwered, 
elt is me.“ Upon which a ſervant-maid belonging to the 
ESSE houſe ſaid, there was another door by which they might en- 


ter, the bolt of which was on the inſide of a room not be- 
longing to Farmello's lodgings : that this door was unbolted 
and opened by two men of the names of Eilis and Stephens 
that Prothero and Barnet then entered Farmel!s's room: 
that Prothero ſaid to Furmello; “ Y.ou muſt come along 


WS with us.“ Farmello ſaid, For what?” That Barnet ſaid, . 


« Come, come, you muſt go:“ that before Prothero could 
anſwer Farmellcy the priſoner ſtepped. paſt Prothero and * 
{truck Barnet under the left arm with a knife ſhe then had 
in her hand, ſaying, „By God, he ſhall not go!” That 
the knife was left ſticking in the ſide of Barnet, who turned 
round, ſaving, he was a dead man: that Barnet died of 
that wound about four o'clock the next day; and that Far- 
mello was not an object of the [aid at of parliament. The 
queſtion was, Whether the offence amounted to murder or 
manſlaughter ? It was ſeveral times under the conſideration 
of the judges, but they were- much divided in their opinions, 
and the queſtion was never determined. The priſoner laid 


x | : eighteen months in gaol, and was then diſcharged. * Leaeh's 


or the like. 1 Haw. $2, 


Caf. in Cr. Lato, 211. Ix | DEL 

Where a prifoner dies by dureſs of the gaoler, the law 
implies malice, by reaſon of the cruelty. 3 J. 52. 

Ant in general any formed deſign of doing miichief may 
be called malice; and therefore not ſuch killing only as 
proceeds from premiditated hatred or revenge againſt the 
perſon killed, but alſo in many other caſes, 8 is 8j - 
companied with circumſtances which ſhew the heart to be 
perverſely wieked, is judged to be of malice prepenſe, or 
1 and conſequently murder. 2 Haw. 80. Sir. 
If a man kills another, it ſhall be intended prim ö 
that he did it maliciouſly, unleſs he can make Ta — — - 
appear, by ſhewing that he did it on a ſudden provocation 
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When the law makes uſe of the term malice aforethou alice in law 
r f u ght, Mal 1 
as deſcriptive of the crime of murder, it — 2 be — how to he wy 
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Honuetde. 
derſtood in that narrow reſtrained ſenſe to which the mg. 
dern uſe of the word malice is apt to lead one, à prin, 


malevolence to particulats ; for the law, by the term »,. 
lice (malitia) in this inſtance means, that the fact has bee 


attended with ſuch circumſtances as are the ordinary ſymp- Ml 


toms of a wicked heart, regardleſs of ſocial duty, and f. 
tally bent upon miſchief. 4%. 256, 257. 


Not only in ſuch cafes, where the very act of a perſon T 


having a felonious intent, is the immediate cauſe of a thirg 


perſon's death, but alſo where it any way occaſionally cauſe 4 | 


ſuch a misfortune, it makes him guilty of murder; an fp 


| ſuch was the caſe of the huſtand, who gave a poiſoned ap- 


ple to his wife, who eat not enough of it to kill her, but 
innocently, and againſt the huſband's will and perſuaſion, 


gave part of it to a child, who died thereof; ſuch alſo wa 1 | 
the caſe of the wife who mixed ra//bane in a potion ſent by Bl 


an apothecary to her huſband, which did not kill him, but 
afterwards killed the apothecary, who, to vindicate his re- 


- putation, taſted it himſelf, having firſt ſtirred it about, 


Neither is it material in this caſe, that the ſtirring of the 
potion might make the operation of the poiſon more for. 
cible than otherwiſe it would have been; for inſomuch a 


ſuch a murderous intention, which of itſelf perhaps in ſtict. MY 
neſs might juſtly be made puniſhable with death, proves noy 


in the event the cauſe of the king's loſing a ſubjeR, it ſhall 


be as ſeverely puniſhed as if it had had the intended effect 
the miſſing whereof is not owing to any want of malice, 


but of power. 1 Haw. 84. Plow. Com. 474. 2 Co. 91. 
If a perſon in cool blood, by way of revenge, beats an- 
other in ſuch a manner that he afterwards Ties in conſe- 
quence thereof, he is guilty of murder, however unwilling 
he might have been to have gone fo far. 1 Haw. 83. 


Duclling in cold The law fo far abhors all duelling in cold blood, that nc 


blood. 


only the principal who actually kills the other, but alſo his 


ſeconds are guilty of murder, whether they fought or not; 


and it is holden that the ſeconds of the perſon killed are alto 


equally guilty, in reſpe& of that countenance which they 


give to their principals in the execution of their purpoſe, by 


accompanying them therein, and being ready to bear a part 
with them: but perhaps the contrary opinion is the mole 
- plauſible ; for it ſeems too ſevere a conſtruction to make 2 


man by ſuch reaſoning the murderer of his friend, to whom 
he was fo far from intending any miſchief, that he was ready 


to hazard his own life in his quarrel, 1 Haw. 82. Dat 


No breach of 
promiſe, treſ- 


— 


c. 93. 1 | 
Alſo it ſeems to be agreed, that no breach of a _ 
| wor 
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no treſpaſs either to lands or goods, no paſs, or affront, | 

affront by bafe words or geſtures, however falſe or malicious will juſtify mure 

it may bez and aggravated with the moſt provoking circum- 

will excuſe him from being guilty of murder, who 


word or promiſe, 


ſtances, wi ; 
is ſo far tranſported thereby, as immediately to attack the 
Reads him, in ſuch a manner as manifeſtly en- 


perſon who oftend: | ma 
dangers his life, without giving him time to put himſelf up- 


on his guard, if he kills him in purſuance of ſuch aſſault, 
whether the perſon ſlain did at all fight in his defence or not. 


1 Haw. 82. Dalt. c. 9. 
If two perſons fall out upon a 
make an appointment to meet and fight in ſu 
each of them ſhall go and fetch his weapon, and go into the 
field, and therein fight, and one ſhall kill the other, this is 
no malice prepenſe; for the fetching of the weapon, and 
going into the field, is but a continuance of the ſudden 
falling out, the blood being never cooled. But where 
there is deliberation, as that they meet the next day, or 
even the ſame day, if there ſhall be ſuch a competent diſ- 
tance of time, that, in common preſumption, they had time 
of deliberation, then it is murder. 3 Iuſt. 51. 1 H. H. 453. 
Blut ſuch an indulgence is ſhewn to the frailties of they Fighting 2 
nature, that where two perſons who have formerly fought ſecond time. 
on malice, are afterwards to all appearance reconciled, and 
fight again on a freſh quarrel, it ſhall not be. preſumed that 
they were moved by the old grudge, unleſs it appear by the 
whole circumſtances of the fact. 1 Haw. 82. Dalt. c. 93. 
If a woman be with child, and any perſon ſhall give her a Killinga woman 
potion to deſtroy the child within her, and ſhe take it, and I * Hatun te 
it works ſo ſtrongly that it kills her, this is murder ; for it ton. 
was not given her with intent to cure her of a diſeaſe, but 
unlawfully to deſtroy the child within her; therefore he who 
ives her a potion to this end, muſt take the hazard, and if 
at kills the mother it is murder. 1 HF. H. 430. OS 
Oc if a woman be quick with child, and by a potion or Killing the child 
otherwiſe ſhe ſhall kill it in her womb; or if a man ſhall before * 
beat her, in conſequence of which beating the child ſhall die 
in her body, and ſhe is delivered of a dead child, this is a 
great miſpriſion, but no murder: but if the child be born 
alive, and ſhall die of the potion, battery, or other cauſe, this 
is murder. 3 Inf. 50. | 
It is obſerved by lord Hale, that in this caſe it cannot Contrarietyof 


legally be known, whether the child were killed or not; and opinions on this 
that if the child die after it is born and baptized, of the ſtro ke“ 

given to the mother, yet it is not homicide. 1 H. H. 433. 

And Mr. Dalton ſays, whether 5 die within her body, or 


d 2 ſhortly 


ſudden occaſion, and they Making an ap- 


ch a field, and pointmentaſter 
a ſudden 


quarrel, 


, 


 Homitcrde. 
ſhortly after her delivery, it maketh no difference. Dalt. 772, 
But Mr. Hawkins ſays, that (in this latter caſe) it ſeems 
clearly to be murder, notwithſtanding fome opinions to the 
contrary. 1 Haw. 80. | 
It feems agreed, that where à perfor counſels a woman to 
kill her child when it ſhall be born, who afterwards actually 
kills it in purſuance of ſuch advice, he is an acccflary to the 
murder. 1 Haw. 80. | | 
Woman con- By the 21 J. c. 27. it is enacted, That if a woman de- 
—_ — livered of a baſtard child, ſhall endeavour privately, either by 
drowning or ſecret buyying thereof, or any other way, either 
by herſelf, or the procuring of others, ſo to conceal the death 
thereof, as that it may not come to light, whether it were 
born alive or not, but be concealed, ſhe ſhall ſuffer death as 
in caſe of murder, except ſhe can prove by one witnels that 
it was born dead. | 
If a man purpoſely let loofe, or wander abroad, a wild 
beaſt, as a bull, cow, horſe, or dog, uſed to hurt people, 
with deſign to do miſchief ; nay, though it were only with 


Recommending. 
zynfant murder. 


2 man, it is murder in the owner. 1 H. H.431. 

- Accidental homicide may be murder, if it happens in the 

profecution of an illegal act, as in the following caſe : 
K. v. Hodgſon and others, This was a ſpecial verdicꝭ 
Cafe of Hodg- upon an indictment for murder, found at the Seſſions-Houſe 
lon and others. in the Old Bailey, to the following effect: The priſoners, to- 
8 gether with ſeveral others, were hired by one J. S. to aſſiſt 
bim in carrying away his houſehold furniture, in order to 
avoid its being diſtramed for rent. They accordingly aſſem- 
bled for this purpoſe, armed with bludgeons and other offen- 
five weapons. The landlord of the houſe, accompanied on 
his part by another fet of men, came to prevent the re- 
moval of the goods, and a vioient affray ad The con- 
ſtable was called in, who produced his authority, but could 
not induce them to diſperſe. While they were fighting in 
the ſtreet, one of the company, to the jurors unknown, kill- 
ed a boy who was ſtanding at his father's door looking on, 
but totally unconcerned in the affray. The queſtion was, 
Whether this was murder in all the companny ? In order 
to avoid the expence which attends the drawing up and ar- 


to the conſideration of the Judges in the ſhape of a reſerved, 
caſe. The judges accordingly met; and the two chief- 
Juſtices were of epinion, that it was murger in all the com- 
pany, becauſe they were all engaged in an unlawful act, by 

0 pro- 


deſign only to fright people and make ſport, and it kills a 


3 guing a ſpecial verdict, the counſel agreed to ſubmit the point 


- 
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1 8 5 . | 1 I ſed ; 
. eeding in the affray after the conſtable had interpoſed; 
1 eſpeclalh 1 the ——— which they originally aſſembled, 
7. with offenſive weapons, and in a riotous manner, Was 
cContrary to law, though the purpoſe for which they arp} 
FREE x. to carry away the goods, was juſtifiable; and cited 
Siam. 17, 40. Fitz. Cor. 250. Cromp. 244. 2. Haw. 
_ 442. where divers go to commit a diſſeiſin, and one of them 
kill a man, the SP are principal felons. But the majority 
of the judges held, that, as the boy was found to be uncon- 
cerned in the affray, his having being killed by one of the 
company could not poſſibly effect the reſt ; for the homicide 
did not happen in proſecution of the illegal act; and there- 
fore the perſons, though conſtruQively preſent, could not be 
{aid to be aiding. and a eue the death of one Who was to- 
tally unconcerned in the deſign for which the parties had aſ- 
ſembled. Leach's Caf. in Cr. Law 6. ; | 

If a maſter, by premeditated negligence or harſh uſage, ſhall | 
cauſe the death of his apprentice, it is murder; but in the 
following caſe, the jury gave a very extraordinary verdict: 

At the Old Bailey in February ſeſſion 1776, Stephen Self nl treatment & 
was tried before Mr. ſerjeant Glynn, recorder, for the wilful 3 maiter may 
murder of Milliam Kingroſe, kis 22 by means of ne. 
famine and harſh treatment. The final cauſe of the death 
of the deceſed was a mortification in his legs, the ſeeds of 
which bad originated from the impoveriſhed ſtate of his blood, 
occaſioned by a long confinement on bread. and water in 
Bridewell. There was ſtrong evidence, however, that neg- 
lected chilblains, and a ſeries of very rigorous and cruel 
uſage, which he had for a long time endured from his maſter, 
had been the efficient cauſe of his deceaſe. It was therefore 
left to the jury, to conſider from which of theſe two cauſes 
= the death proceeded ; with an obſervation that, If they 

. „thought it had proceeded from the paſſive negligence or 
aactive ſeverity of his maſter, fubſequent to his confine- 
_ * ment in Bridewell, the law would imply malice, and the 


© offence would be murder.” The jury, feeling the 
atrociouſneſs of the priſoner's, conduct, but doubting 'whe- 
ther it had been the cauſe of death, found him guilty of 
manflaughter.' The court heſitated a ſhort time as to the 
propriety of this verdict; but, being in favour of life, it was 
at length recorded, and the cafe reſerved, by the concurrencc 
of Mr. juſtice Gould and Mr. Baron Hotham, to the conſi- 
eration of the judges. The judges were clearly of opi- 
nion, that. there was no ground for the verdict, for that it 
Was either murder, or no offence at all: but as the jury had 
thought proper to find it manſlaughter, they would not med- 
—- D d 3 dle 
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dle with it; and the priſoner was accordingly ournt in the 

1 hand and diſcharged. Leach's Caſ. in Cr. 4 . 

= 5c bag In murder the declarations of the deceaſed, after the mor- 
| after receiving tal wound is given, may be received in evidence, though the . 
mortal wound. party did not expreſs any apprehenſion of approaching diſſo. 
ution. At the Old Bailey January ſeſſion, 1789, Willem WY 

Woodcock was tried 8 chief-baron Eyre; preſent Mr, 

juſtice A/hburft and Mr. ſerjeant Adair, recorder, for the wil. 

ful murder of Silvia Woodcock, his wife. It appeared in evi. 

dence that ſhe was found lying in a ditch, in a narrow lane, 

called Robinſon's Lane, in & vicinity of Chelſea in the count 

of Middleſex. She had received eight wounds about the head, 

face, and neck, which ſeemed to have been inflicted with the 

end of a blunt inſtrument ; and was ſo exhauſted with the 

loſs of blood as to be apparently dead. The body was taken 

to Chelſea poor-houſe, put into a warm bed, and by medical 

aſſiſtance reſtored to life. In the courſe of eight hours, ſhe 

recovered her ſenſes to ſuch a degree, as to be enabled to 

give a credible relation of the circumſtances by which this 

cataſtrophe happened. The overſeers of the pariſh, there- 

fore, thought it expedient to defire the attendance of a ma- 
oiſtrate, for the purpoſe of taking her information in legal 

form. Mr. Read, a juſtice of the peace of the county, at- 

tended the 3 accordingly. He found the inform- 
ant, who was a baptized mulatto, and a native of the E/ 

Indies, in a ſtate of perfect recollection. He told her that 

he was a magiſtrate come to take her examination, and ad- 

moniſhed her to ſpeak the truth, and, as ſhe appeared ſenſi- 

ble of the impiety and dangers of falſehood, he adminiſtered 

an oath to her, and received her information ; which he re- 

duced in her own words into writing. He afterwards read 

it over to her with great deliberation, and gave it to her to 

ſign, and ſhe made der mark on the paper in approbation of 

its contents. The magiſtrate then ſigned it himſelf ; anc, 

being proved at the trial, it was read as evidence. It alſo 

appeared, from the evidence of the ſurgeens, that ſhe died in 

about forty-eight hours after her examination had been 

taken, and that it was impoſſible, from the firſt moment, 

that ſhe could live long ; but that, though ſhe retained her 

ſenſes to the laſt moment, and repeated the circumſtances of 

the ill uſage ſhe had received, ſhe never expreſſed or ſeemed 

ſenſible of her approaching diſſolution. The evidence, in- 

dependent of the information or declarations of the deceaſed, 

was of a very preſſi d and urgent nature againſt the priſoner. 

Under theſe circumſtances, a queſtion aroſe with the court, 


Whether 
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deceaſed could legally be left with the _ 
pe 


Homicide. 
Whether the evidence which had been obtained from the 
| The learned 


e therefore ſtated the caſe to them, independent of that 


| | d > . — 
8 ; hoes and then ſtated his opinion of the admiſſibility of 


evi 


the examination to the following effect. Lord chief Baron 


Eyre. If 1 was ſatisfied that the caſe was quite full, without 


the circum ö f a 
willingly omit to ſtate them as evidence againſt the priſoner, 


becauſe there is ſome difficulty as to the legality of their 


admifion. Great as a crime of this nature muſt always 
appear to be, yet the enquiry into it muſt proceed upon the 
rules of evidence. The moſt common and ordinary ſpecies 
of legal evidence, conſiſts in the depoſitions of witneſſes 
taken on oath before the jury, in the face of the court, in 


the preſence of the priſoner, and received under all the ad- 


yantages which examination and croſs-examination can 
give, But beyond this kind of evidence, there are alſo 


two other ſpecies which are admitted by law : the one 
is the dying declaration of a perſon who has received a fatal 


blow: the other is the examination of a priſoner, and the 
depoſitions of the witneſſes who may be produced againſt 


him, taken officially before a juſtice of the peace, by virtue of 


a particular act of parliament, which authoriſes iſtrates 
to take ſuch examinations, and directs that they ſhall be re- 
turned to the court of gaol- delivery. This laſt ſpecies of 
depoſition, if the deponent ſhould die between the time of 
the examination and the trial of the priſoner, may be ſubſti- 
tuted in the room of that vivd voce teſtimony which the 
deponent, if living, could alone have given, Tao 

of neceſſity as evidence of the fact. In the preſent caſe, a 


| , doubt has ariſen with the court, to which doubt I entirely 


ſubſcribe, Whether the examination of the deceaſed, taken 
in writing at the poor-houſe by Mr. Read, the magiſtrate, 
is an examination of the nature J have laſt deſcribed ? It 
was not taken, as the ſtatute directs, in a caſe where the 
priſoner was brought before him in cuſtody ; the priſoner 
therefore had no apportunity of contradicting the fact it con- 
tains.” It was not in the diſcharge of that part of Mr. Read's 


duty, by which he is, on hearing the witneſs, to bail or com- 


mit the priſoner ; but it was a voluntary and extrajudicial 
act, performed. at the requeſt of the overſeer ; and though 
it was a very proper and prudent act, yet, being voluntary, 


and under, the circumſtances where the juſtice was not au- 
thoriſed to adminiſter an oath, it cannot be admitted be- 


fore a jury as evidence; for no evidence can be legal unleſs 
it be given upon oath, judicially taken. But, though we 
| | d 4 N muſt 


L 


ſtances which the deceaſed has diſcloſed, I ſhould 


is admitted 


40 


408 Honneide. 
We muſt ſtrip this examination of the ſanction to which it would 
have been entitled, if it had been taken purſuant to the di. 
rections of the legiſlature, yet ſtill it is the declaration of 
the deceaſed, ſigned by herſelf, and it may be claſſed win MW 
all thoſe confirmatory declarations which the made after hQ Mi 
had received the mortal wounds, and before ſhe died. Now Ml 
the general principle on which this ſpecies of evidence is ad. 
mittted, is, that they are declarations made in extremity, 
when the party is at the point of death, and when every 
hope of this world is gone; when every motive to falſehogg 
is ſilenced, and the mind is induced by the moſt powerful 
conſiderations to ſpeak the truth: a ſituation ſo ſolemn, and 
ſo awful, is conſidered by the law as creating an obligation 
equal to that which is impoted by a poſitive oath adminiſter. a 
ed in a court of juſtice, But a difficulty alſo ariſes with 
reſpect to theſe 9 ; for it has not appeared, and it 
ſeems impothble to find out, whether the deceaſed herſelf ap- 
prehended that ſhe was in ſuch a ſtate of mortality, as would 
inevitably oblige her ſoon to anſwer before her Maker for 
the truch or falſchood of her aſſertions. The ſeveral witneſ. 
ſes could give no fatisfactory information as to the ſenti- 
ments of her mind upon this ſubject, The ſurgeon ſaid ſhe 
did not ſeem to be at all ſenſible of the danger of her ſitua- 
. tion, dreadful as it appeared to all around her;; but lay ſub- 
mitting quietly to her fate, without explaining whether ſhe 
thought herſelf likely to live or die. Upon the whole 
of this deficiency, however, my judgment is, that, inaſmuch 
as ſhe was mortally wounded, and was in a condition which 
rendered almoſt immediate death inevitable; as ſhe was 
thought by every perſon about her to be dying, though it 
was difficult to get from her particular explanations as to 
what ſhe thought of herſelf and her ſituation ; her declara- 
tions, made under theſe circumſtances, ought to be conſi- 
dered by a jury, as being made under the impreſſion 
of her approaching diſſolution; for, reſigned as ſhe appear- 
ed, the muſt have felt the hand of death, and conſidered 
herſelf as a dying woman, She continued to repeat the 
facts the 4diſctoſed, rationally and uniformly, from the mo- 
ment her ſenſes returned, till her tongue was no longer ca- 
pable of performing its office, Declarations ſo made are 
certainly intitled to credit; they ought therefore to be re- 
ceived in evidence: but the degree of credit to which they 
are intitled muſt always be a matter for the ſober conſider- 
ation of the jury, under all the circumſtances of-the caſe. 
The priſoner was convicted and executed,” Leach's Ca. in 
Pr: Law 437. | FL, 


mitted in ev 
ant was not apprehenſive of deat 


_ vcd by wo witneſſes (the law re 
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in che caſe of Henrietta Radbourne, who was tried 

at de Ole Bailey in July ſeſſion 1787, for traiteroufly-and uh 
wilfully murdering her miſtreſs; whoſe information was ad- : | 
idence againſt the priſoner, though the inform- 

h. She was acquitted” of 

t any ſet of circumſtances 

p quiring two witneſſes 

to convict a perſon of that offence), but found guilty of the 
murder and executed. Leach*s Caf. in Cr. Lau 399. | 
| ſont when any man is ſlain, and do not Perſons prefene 


Thoſe who are pre By | 
their beſt endeavour to apprehend, the murderer or man- Wien vg 


flayer, ſhall be fined and impriſoned. 3 Inf. 53. | 4 

? here a perſon ſhall be feloniouſl wounded or poiſoned ke the 

in one county, and die in another, the offender may be in- i on —5 

dicted in, the county where the party dies, before the Coro- and the death 

ner, juſtices of the peace, or other juſtices. 2 & 3 Ea. 6. in another. 

c. 24. / 2. | PATE "vs 
Where a murder is committed in one county, and a per- The principal 

ſon is acceſlary in another, he may be indicted in the county in one county, 

where he was acceſſary, on certificate of the conviction of y m another. 

the principal in the county where he committed the murder. . 

2 & 3 Ed. 6. C. 24. / 4. ö << : * gh . 

| By the 5 G. 2. c. 21. If any perſon ſhall be feloniouſly Where. the 

W ſtricken or poiſoned upon the ſea, or out of England, and — in Eag. 

= ſhall die of the ſame in England; or ſhall be feloniouſly 9 : 

ſtricken or poiſoned in England, and ſhall die of the ſame England; and 

on the ſea, or out of England, the offenders and acceſſaries dice verſa, 

may be indicted in the county where any ſuch death, ſtroke, 


. 
a % 
* 


the petit treaſon, as there Was no 


- 494 or poiſoning ſhall happen, before the COroner, juſtices of the 


peace, or other juſtices ; and the judges of aſſiae, or any ſu- 
perior court, to which the indictment ſhall be removed, ſhall * : 


proceed thereon accordingly. _ 2 
By the 3 H. 7. c. I, It man be ſlain or murdered, and Trial, when. 
the ſlayers, murderers, and acceſlaries be indicted, they may * 
be tried at any time within the year, and not tarry the year 
And day for an appeal: but if upon trial they are acquitted, - 
. ſhall not be ſuffered to go at large, but be committed 
or bailed, till the year and day be paſt: and an appeal may 
be brought, notwithſtanding fach acquittal, on indictment, 
if he has not had his clergy. | Eg, 
By the 25'G. 2. c. 37. Sentence in caſe'of murder, ſhall Judgment. 


* „ 
* . 
»* 


= be pronounced in open court immediately after conviction, 


unleſs the court ſhall ſee reaſonable cauſe for poſtponing the 
N ſame ; in which ſhall be expreſſed not ole adul jade. . 
ment of death, but alſo the time appointed for execution, 
= 43d the marks of infamy directed for ſuch offenders, / 3. 
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How to be de- 


meaned after 
ſentence. 


After ſentence 
to be ſed with 
bread aad 
Water. 


Execution. 


Reſcue. 


Body to be diſ- 
ſected and ana- 
tomized. 


Or hung in 
chains. 


Hanging no 
part of the ſen» 
tence. 


Homitide. 

And after conviction and judgment, the gaoler ſhall con- 
fine the priſoner to ſome cell, or other proper and ſafe place 
in the priſon, apart from the other priſoners ; and no perſon, 
except the gaoler, or his ſervants, ſhall have acceſs to him. 
without a licence from the judge, ſheriff, or undet-ſherif” 
But if the judge ſhall ſee cauſe to reſpite the execution, he 
may, during the time of ſuch ſtay, relax, or releaſe, by li- 
cence under his hand, any or all of the reſtraints or regula- 
76 before directed to be obſerved by the gaoler. J. 

6, 7. 

And by the ſame ſtatute, ſ. 8. After ſentence, and until 
execution, the offender ſhall be fed with bread and water 
only (except in caſe of receiving the ſacrament, or of any) 
violent {ickneſs or wound, in which caſe ſome known phy. 
ſician, ſurgeon, or apothecary, may be admitted by the 
gaoler to adminiſter neceſſaries, his name and place of abode 
being firſt entered in the books of ſuch priſon.) And if the 
gaoler ſhall oftend againſt, or neglect to put in execution, 
any of the ſaid directions, he ſhall forfeit his office, and be 
fined 20/. and impriſoned till paid. | 

The ſame ſtatute, /. 1. directs, That the execution of 
thoſe who are found guilty of wilful murder, fhall be on the 
day next. but one after ſentence paſſed, unleſs it be Sunday, 
and then on the Monday following. 

But if there ſhall appear reaſonable cauſe, the judge, after 
ſentence pronounced, may ſtay the execution at his diſ- 
cretion. Id. /. 4. | 
And any perſon who ſhall by force ſet at liberty or reſ- 
cue, or attempt to ſet at liberty, or reſcue any perſon out 
of priſon, committed for, or found guilty of murder ; or 
reſcue, or attempt to reſcue any ſuch perſon going to, or 
during 8 ſhall be guilty of felony without benefit of 
clergy. /. 9. 

And 8 if in London or Middleſex, ſhall be imme- 
diately conveyed by the ſheriff to Surgeons Hall, or ſuch 
other place as the ſurgeons company ſhall appoint, to be 
by them diſſected and anatomized ; and if elſewhere, it {hall 
be delivered to ſuch ſurgeon as the judge ſhall direct, for 
the purpoſe aforeſaid. /. 2. | 5 

And the judge may direct the body to be hung in chains, 
or anatomized; but in no caſe whatſoever to be buried, 
unleſs after it ſhall have been diſſected and anatomized. ſ. 5. 

At a meeting of the judges to conſider of this act, ſome 
doubt aroſe whether hanging in chains might ever be made 
part of the ſentence ; but on debate it was agreed by nine 
judges, that, in all caſes within the act, the judgment for 


giſlection and anatomizing only ſhould be part of the ſens 
| tence! 
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esc: and. if thought adviſeable, the judge might after- 
bd EL lire the RG in chains by ſpecial order to the 

WE herif, purſuant to the power given by that clauſe. Foft. 107. | 
And if any perſon aſter execution, ſhall by force reſcue, + 
or attempt to reſcue the body, he ſhall be guilty of felony, 
and tranſported for ſeven years. 25 G. 2. c. 37. Eid. 
_ The principal in murder is ouſted of clergy in all caſes, How * the ac- 
and the acceſfary before is alſo ouſted of clergy in all caſes, —__ — 
but the acceſſary after is in no caſe ouſted of clergy. 2 , 
. . 344. "EE | 
By the 22 G. 2. c. 33. All murders committed by any Navy. 
perſon in his majeſty's fleet · ſnall be puniſhed with death, 

buy the ſentence of a court-martial. Art. 28. 


L. Self Murder, or Felo de ſe. 


A elo de ſe, or felon of himſelf, is one who, being of Felode ſezwhat. 
= ſound mind, and of the age of diſcretion, voluntarily kills | 
_ himſelf. 3 Int. 54. 1 H. H. 411. . 
mn this, as well as all other felonies, the offender ought to An infant or 
be of the age of diſcretion, and compos mentis; and there- lunatic cannot 
pere that an infant killing himſelf under the age of diſere- be à felo de ke 
tion, or a Junatic during his lunacy, cannot be a elo de ſe. 
I Haw. 67. 3 Inf. 54. 7 | | 
nf a man wilfully gives himſelf a wound, intending to be 
Velo de ſe, and dies not within the year and day after the 
_ wound, he is not felo de ſe. By Caf | 
08; Mr. ſerjeant Hawkins ſpeaks in very ſevere terms againſt Non compos. 
an unaccountable notion (as he calls it) which has prevailed 
of late, that every one who kills himfelf muſt be non compos A 

of courſe; for it is impoſſible that a man in his ſenfes 
a ſhould do a thing ſo contrary to nature, and all ſenſe and 

WF reaſon. But he argues, that if this doctrine were al- 

= lowable, ſelf-murder is no crime, becauſe a madman can be 

We guilty of none; and it might be applied in excuſe of many 
other crimes as well as this; as for inſtance, that of a mo- 

ther murdering her child, which is alſo againſt nature and 

We reaſon : and this conſideration, inſtead of being the higheſt 
= 22gravation of a crime, would make it no crime at all; for 
eas certain a. perſon non compos mentis can be guilty of no 

crime. 1 Haw. 67. : | ES „ 

Lord Hale obſerves, that it is not every melancholy or Who ſhall be 
g hypochondriacal diſtemper, that denominates a man non deemed nom _ 
WW comps, for there are few who commit this offence, but are EE" IRAN 
under ſuch infirmities; but it muſt be ſuch an alienation of 
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mind, as renders a perſon to be a madman, or frantic, ,, 
deſtitute of the uſe of reaſon, which will denominate bin 
non compos. 1 H. H. 412. 

A perſon endez* Not only he who deliberately kills himſelf is a feln , | 
ry ar 2** but alſo he who, malicioully attempting to kill another, hay. 
pens to kill himſelf: as if J. diſcharging a gun at B. yi 
an intent to kill him, and the gun burſts and kills A: or ; 
A. ſtrikes B. to the ground, and then haſtily falling upon hin, 
wounds himſelf with a knife which B. happens to have in hi; 
hand, and die: in theſe caſes A. is * de fe, for he is the 
only agent. Bro. Coron. 12, 14. Dalt. c. 92. 
One killed by If one perſon kills another, though by his deſire and in- 
-- +5" treaty, yet the perſon ſo killed is not a eis de ſe, but he 
| who killed him is as much a murderer as if he had acted 
it of his own head; for every aſſent of that Kind is voich 
being againſt the law of God and man. X. 136. 


Two perſons But if two perſons agree to die together, and one of them 
agreemg to die 10 Wh, at 4 "Ps 
gogether, © At the perſuaſion of the other, buys ratſbane, and mixes it 


in a potion, and both drink of it, and he who bought and Il 
made the potion ſurvives, by uſing proper remedies, and tie 
other dies; it ſeems the better opinion, that he who dies 
ſhall be adjudged a ele de ſe, becauſe all that happened was 
originally owing to his own wicked purpoſe, and the other WM 
only put it in his power to execute it in that particular man. 
ner. Moor 754. pl. 1041. 1 Haw. 68. | 
Forfeiture of The offender here incurs a forfeiture of goods and chat- 
2 Is, but not of lands; for can forfeit his land with- 
Chactels, tels, ut no 83 no man rteit his la 
out an attainder by courſe of law. 3 1n/t, 54. 
Nor ſhall his goods be forfeited, till it be lawfully 
found by the oath of twelve men; and this belongs to the 
coroner to inquire of, upon view of the body. And if th: 
body cannot be viewed, the juſtices in ſeſſions may inquire 
thereof; for their commiſſion authoriſes them to inquire 
of all felonies ; and a preſentment thereof found before them 
entitles the king to the forfeiture, 3 Inf. 54, 55. Dali. 
c. 


144. | 

But nevertheleſs, the forfeiture ſhall relate to the time 
of the wound given, and not to the time of the death, or of 
the inquilition, 3 Int. 55. Dat, c. 144. 1 Haw. 68. 

But lord Hale ſeems to doubt, whether it ſhall not relate 
to the time of the death only, and not to the time of tue 
| wound given. 1 H. H. 414. 9 

Dorruption o The offence does not work any corruption of blood cf 

blood. loſs of dower. 1 Haw. 68. 

Burial of a ſclo By the rubric in the book of Common Prayer, before the 

de ſe. burial office (confirmed by acł of parliament, 13 & 14 * 

h c. 


if 8 % 
- 
8 4 


® Pomteide. „ + HY 
WI 4.)a perſon who has laid violent hands upon himſelf ſhall 

not have that office uſed at his interment. 8 1 
Bout he ſhall be buried ignominioully in the highway, win 

_ : take driven through his body. 4 Black? 190. 


1 3 ö III. Petit Treaſon. | f 
Petit treaſon is treaſon of a leſſer or lower. Kind; for Petit treaſon 
treaſon in the higheſt kind is an offence done againſt the 
WE {ccurity of the commonwealth.  /Ye/?. Symbol. p. 2. . 63. 
WE High treaſon is againſt the king, petit treaſon againſt his 
SE ſubjects. 3 Int. 8 4 
By the 25 Ed. 3. ff. 5. c. 21. Moreover there is another By ſtatate. 
manner of treaſon, when a ſervant. ſlayeth his maſter, or 
WW wife her huſband ; or when a man, ſecular or religious, ſlay- 
ech his prelate, to whom he oweth faith and obedience, _ 
= As every petit treaſon implies a murder, it follows that What conſti- | 
cke mere killing of a huſband, maſter, or prelate, is not al- tutes murder in 
4 ö . ome, is petit 
_ ways petit treaſon ; for, if there are not ſuch circumſtances, , 3 
in the caſe of killing one of theſe perſons, as would have 
wade it murder in the caſe of killing any other perſon, it 
does not amount to this offence. 1 Haw. 87. 
799 If a woman ſhall procure a ſtranger to murder her huſ- 
band; this, though ſhe ſhall not be preſent at the perpe- 
ration of the murder, is petit treaſon. 3. Inſt. 20, | 


By thc 1 Ed. 6. c. 12. /. 22. No perſon ſhall be con- Two witneſſes. 
victed of petit treaſon, but on the oath of two witneſſes, or 
cConfeſſion. | | | 

"i The judgment againſt a man for petit treaſon is, that sentence on 
be {hall be drawn to the place of execution, and there hanged men. 


by the neck till he be dead. 2 Haw. 444. 
Jn The judgment againſt a woman for petit treaſon was, Sentence on 
chat ſhe ſhould be drawn to the place of execution and there women. 
burnt; but by the 30 G. 3. c. 32. ſhe ſhall henceforth be 
_ Þngcd by the neck till ſhe is dead. | | | | 
_ 1 he conſequence of attainder is forfeiture of lands (to 8 
dae lord of the fee) and of goods, loſs of dower, and corrup- 
don of blood. 2 Haw. 244. 4 | 
1 Though there can be no acceſſaries in high treaſon, in Acceflaries be- 
1 N there may be acceſſaries both before and after. fore or aſter. 
7 3 1. 21. | | of 
8 Acceſſaries before the fact are ouſted of clergy, by ſeveral 
ſtatutes; but acceſſaries after the fact, have their clergy in 
all caſes of petit treaſon, for no ſtatute takes it from them. 
2 H. H. 342. | Try Saſs” PETS ED 

TV. Man- 
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IV. Manſlaughter. 


Homicide againſt the life of another is either with 0. 
without malice ; that which is without malice is called man. 
laughter, or ſometimes chance-medley, by which we under. 
ſtand ſuch killing as happens either on a ſudden quarrel, or 
in the commiſhon of an unlawful act, without any deli. 
berate intention of doing any miſchief at all. 1 Haw, 76. 
3 Infl. 55, 57. g 
No acceſſariess Hence it follows that there can be no acceſſaries to this 

offence before the fact, becauſe it muſt be done without pre. 
meditation. 1 Haw. 76. But there may be acceſſaries 
after the fact. 3 Int. 55. | 
Wherein man- The only difference between murder and manſlaughter 
1 is, that murder is upon malice forethought, and manſlaughter 
upon a /udden occafion : as if two meet together, and ſtriy. 
ing for the wall, the one kills the other, this is manſlaughter 
and felony, And ſo it is if they had, on that ſudden occa- 
fion, gone into the field and fought, and the one had killed 
the other, this had been but manſlaughter, and no murder; 
becauſe all that followed was but a continuance of the firſt 
ſudden occaſion, and the blood was never cooled till the 
blow was given. 3 Inft. 55. 

At the ſummer aſſizes in 1776 for the county of 
John Brown was tried and convicted before Mr. juſtice 
Gould, for the wilful murder of John Moncaſter. It had 
been argued by the priſoner's counſel that the offence was 
only manſlaughter ; and the judge, concurring in that opinion, 
had ſo directed the jury; but they thought fit to find the 
priſoner guilty of murder, and perſiſted in their verdicd. 

Sentence of death was accordingly paſſed upon him; but 
he was reprieved from execution, till the evidence which had 
been given againſt him was ſubmitted to the conſideration of 
the twelve judges; and on the firſt day of the enſuing /7:chae!- 
mas term, the caſe was ſtated at Serjeant's-Inn- Hal to the 
following effect: The priſoner was a common ſoldier ina regi- 
ment of foot commanded by captain Peter Hunter, and was, 

at the time mentioned in the indictment, on a recruiting 
at Sandgate. In this character he had behaved, during 
the courſe of five years, with great propriety as a ſoldier, and 
with good-nature and humanity as a man, On the 26th of 
une 1776, he went with ſeveral of his comrades into a public 

7 ouſe in Sandzate, kept by one Meggi/on, to drink, This 
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Wananghtec, 
what. 


- Brown's 


was between one and two o'clock in the morning. A quartel 


aroſe ſoon after between the ſoldiers and and a number of keel- 
| men 
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men who were in the houſe ; they went into the ſtreet, and a 
violent affray enſued, which occaſioned a great tumult of 
men, women, and children. Between two and three o'clock 
one of the ſoldiers was ſeen ſtripped, and a party of five or 
fix came up; fell upon him and beat him cruelly. A wo- 
man called out from the window, © You rogues you'll 
murder the man.” The prifoner, who had before, with 
his ſword in his ſcabbard, driven a part of the mob down 
the ſtreet, returned ; when, _— comrade thus uſed, he 
drew his ſword, which he brandiſhed in the air, and, defiring 
the mob to ſtand clear, ſaid, There it is; I'll ſweep the 
c ſtreet.” The mob preſſed in upon them, and he ſtruck 


at them with the flat ſide ſeveral times. The mob then 


fled, and he purſued one of them down the ſtreet to a place 
called the Swell, The ſoldier who was ſtripped, got up, 
and ran into a paſſage to fave himſelf. The prifoner re- 
turned, and aſked if they had murdered his comrade. The 
people came back and aſſaulted him ſeveral times, and then 
ran from him. He ſometimes brandiſhed his ſword, and 
then ſtruck fire with the blade of it upon the ſtones of the 


ſtreet, calling out to the people to keep off. At this time 


the deceaſed, who had a blue jacket on, and might, be miſ- 
taken for a keelman, was going along, about five yards from 


the ſoldier ; but before he paſſed, the ſoldier went to him, 


and ſtruck him on the head with the ſword. The deceaſed 
ran ſome paces and fell down, roſe again, ran a few paces 


further out of the priſoner's ſight, fell down again, and im 


mediately expired, The mob ran into the paſſages near the 
Swell, The ſoldier ſaid he had been badly uſed; and it 
was the opinion of two witneſſes, that, „If he had not 


drawn his ſword, they would both have been murdered.” 


, The judges were clearly of opinion, that this was only 
manſlaughter. Leach's Caf, in Cr. Law 151. 
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By the 3 Ed. 1. c. 15. This offence is not bailable by Not bailable. 


Juſtices of the peace, | 


But it is within the benefit of clergy: though the offen- 1. 
der ſhall forfeit, as in other felonies. 1 H. H. 344. . ” 
There is, however, a kind of manſlaughter, proper to Stabbing or 


be conſidered here, which, by the ſtatute of 1 Fac. c. 8. thruſting one 


is excluded the benefit of clergy. It is thereby enacted, 4 2 


that he who ſhall ſtab or thruſt any perſon that hath not then titled to clergy. 


any weapon drawn, or hath not then ſtricken firſt, ſo as the 


Perſon ſo ſtabbed or thruſt ſhall die thereof in ſix months, 


though it cannat be proved that the ſame was done of malice 


Forethought, ſhall he guilty of felony without benefit of 


clergy. 
The 


\ 
% 
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ann 
- Homicide: 

The killing of a man with a hammer, or ſuch like in- 
ſtrument, which cannot come properly under the word 
thruſt, or ſtab, is not killing within this ſtatute ; but it ſeems 
that. the diſcharging.ar niſtol, or throwing a pot, or other 
dangerous weapon, at the party, is within the equity of the 
words, baving @:weapon' drawn ; for penal ſtatutes are con- 


ſtrued ſtrictly againit-the ſubject, and favourably and equi- 


cif Defence. 


Retreating to 
the wall. 


Flight. 


tably for him. 1 Hau. 77. 3 Lev. 266. 


rein n 


. Homicide by Self- Deſence. 


- 
WS ,o_S «4-17 


:Homicide - /e >defenderdo, or in a man's own defence, 


ſeems to be, where one has no other poſſible means of pre- 
ſerving his life from one who combats with him on a ſudden 
quarrel, kills the perſon by whom he is reduced to ſuch in- 
evitable neceſſity, 1 Haw. 75. 

And not only he, who on an aſſault retreats to a wall, or 
ſome ſuch ſtrait, beyond which he can go no farther, before 
he kills the other, is judged by the law to act upon unavoid- 
able neceſſity ; but alſo he, who, being aſſaulted in fuch a 
manner, and in ſuch a place, that he cannot go back without 
manifeſtly endahgering his life, kills the other without re- 
treating at all. 1 Haw. 75. | 

And though a perſon who retreats from an aſſault to the 


wall, ſhould give the other wounds in his tetreat, yet if he 


gives him no mortal wound till he gets thither, and then 
kills him, he is guilty of homicide Je defendendo only. 1 
Haw. 75. | 


But if the mortal wound was given firſt, then it is man- 


laughter. Hales Pl. 42. | : 


An officer killing a perſon who reſiſts him in the execution 
of his office, and even a private perſon killing one who te- 
loniouſly aſſaults him on the highway, may juſtify the fact, 
without ever giving back at all. 1 Haw. 75. 

But it is agreed, that if a man ftrike, another upon 
malice prepenſe, and then fly to the, wall, and there in his 
own defence kills the other, this is murder. Hale*s Pl. 42. 

If a man be indicted for homicide ſe defendende, and is 


found not guilty ; yet if it appears that he fled for the ſame, 
he ſhall forfeit his goods for ſuch flight, in not ſtanding to 


the law of the land. 1 H. H. 493. 


A perſon guilty hereof is not bailable by juſtices of the 
Peace; but they muſt commit him till the aſſizes. 1 Haro. 
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Homicide, — 


But it is otherwiſe if taken only on a flight ſuſpicion, 2 


417 


83 be no acceſſaries in homicide by ſe defendendo, Acceſſaries. 


There can did a 
either before or after the fact, becauſe it is not done with a 


ſelonious intent, but upon inevitable neceflity. 3 [nft. 56. 


If a man eſcape, who has killed another in his own de- Eſcape. 


fence, the town ſhall be amerced. 2 IAH. 315. 
A perſon convicted of this offence, ſhall no 


charged out o n bal 
goods, though the cauſe was inevitable. And this becauſe 


of the great regard which the law hath for the life of man 
and alſo by reaſon that the law intends it had a beginning 
upon an unlawful cauſe : for quarrels are not preſumed to 


grow without ſome wrongs in words or deeds, and therefore 


malice on both ſides. But he ſhall have his 1 out of 
Chancery of courſe. 3 I. 56. x Haw. 76. | 

Lord Coke ſays, the juſtices of the peace cannot take an 
indictment of Kling a man ſe defendendo; becauſe their com- 
miſſion is not general, like that of the juſtices of gaol - de 


livery, but limited. 2 IH. 316. 


But lord Hale holds the contrary. 2 H. H. 46. 


VI. Homicide by Miſadventure. 


f priſon but upon bail, and ſhall forfeit all his 


Homicide by miſadventure is where a man in doing a Homicide by 


lawful act, without any intent of hurt, unfortunate] 
chances to kill another; as where a labourer being at wor 
with a hatchet, the head thereof flies off, and kills one who 
ſtands by. I Haw, P, == 73. 6 Ed. 45 Te 3. Bro. 
Coro. 59, 184. | 
Where a third perſon whips a horſe on which a man is 
riding, whereupon he ſprings out, and runs over a child and 
kills him; in which caſe the rider is guilty of homicide by 
miſadventure, and he who gave the blow, of manſlaughter, 
3 Haw. 73. H. P. C. 58, 59, 


So it is where a workman, having firſt given loud warn- Killing 


miſadventure, 


what, 


ing to all perſons to ſtand clear, flings down a piece of tim- by = piece of 
ber from a private houſe ſtanding out of the road, and iber. 


thereby kills one who happens to be underneath : but if any 


| perſon fling down ſuch a piece of timber idly in play, or 


even a workman fling it down in the ſtreets of a town, 
— the conger - in reſpect of the number of 

ple continually paſſing by, he is guilty of manſlaughter, 
1 Haw. 73. Dat, c. 96. . L | ; — 


Where workmen throw ſtones, rubbiſh, or other things, Throwing rubs 
from biſh, &e. from 
a houle, by 


Vox. II. (21.) Ee 


n 3 Us 2 a d 
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which a perſon from a howe, in tae ordinary courſe of their buſineſs, h 

is Killed. which a perſon underneath happens to be killed; if they 
logk aut and give timely warning to thoſe below, it will be 
bomicide by, miſaduenture z if without ſuch caution, it will 
amount to manſlaughter atleaſt ; it was a lawful act, but 
done in an improper manner. It is ſaid by ſome, that if 
this be done in the ſtreets, of London, or other populous 
rowns, it will de manſlaughter, notwithſtanding the caution 
above mentioned, But this will admit of ſome limitation; 
if it be done early in the morning, when few or no people 
are ſtirring, and the ordinary caution is uſed, it ſeems that 
the party is excuſable; but when the ſtreets are full, that 
will not ſuſhce; for in the hurry and noiſe of a crowded 
ſtreet, few. people hear the warning or ſuſficiently attend to 
it. T. aba, 263. | 

Schoolmaſter Where a ſchoolmaſter in correcting his ſcholar, or a father 


8 s „ 
cd e bis fon, or a maſter his ſeryant, or an officer in whipping a 


ſchoiar, or 3 * 5 x 
maiter his fer- criminal condemned to ſuch puniſnament, happens to occa- 


_ by which lion his death; yet if ſuch perſons in their correction be fo 
denn. barbarous as to exceed all bounds of moderation, and 
thereby cauſe the party's death, they are guilty of man- 
ſlaughter at the leaſt; and if they make uſe = inſtru- 
ment improper for correction, and apparently endangering 
the party's life, as an iron bar, or ſword, &c. or kick him 
to the ground, and then ſtamp on his belly and kill him, 
they are guilty of murder. 1 Haw. 73, 74. Dall. 96. 
Where a perſon happens to kill another in playing a 
match of foot-ball,, wreſtling, or ſuch like fports, which 
are attended with no apparent danger of life, and intended 
only for the trial of exerciſe and improvement of the ſtrength, 
courage, and activity of the parties; this is homicide by 
miladventure. I Haw. 74. I 
This homicide It has already been obſerved that homicide by miſadven- 
can only happen ture is only when 'it happens, upon a man's doing a lawful 
m cog a law- act; for if the act be unlawful it is. murder., And: it a 
{ul act. 7 . W ; 5 
perſon meaning to ſteal a deer in another man's park, ſhoots 
at the deer, and by the glance of the arrow. kills a boy that 
is hidden in a buth; this is murder, | becauſe the act was 
ualawful, though he had no intent to kill the boy, nor knew 
of him. But if the owner of the park had ſhot at his own 
deer, and without any, ill intent had killed. the boy by the 
glance of his arrow, this would have been homicide by mil- 
adventure, and no felony. 3 1%. 56. | | 
So if a perton thould {hoot at any wild fowl upon a tree, 
and the arrow kills any perſon afar off, without any evil in- 
: 18 tent 


a. 


A 


pomitin ee: 
in bim; this is by miſadventure ; for it was not unlaw- 
1 the wild fovyl. But if he had ſhot at 2 coc 
or 4 hen, or any tame fol belonging to another man, and 
the arrow by miſchance had killed a man; if his intention 


was. to ſteal the poultry. (which. niuft; be. collected from. cir- 


cumſtances), it will be murder by reaſon of that felonious 
intent; but if it was done wantonly, and without that in- 
tention, it will be barely mariflaughtef, - . 258, 9. 

The rule before laid down ſuppoſeth, that the act from 


which death enfued; was malum in ſe. For if it was barely 


malum probibitum, as ſhooting at game by a perſon not 
qualified by ſtatute to keep or uſe a gun for that purpoſe; 
the caſe of a perſon ſo offending, will. fall under the ſams 
rule as that of a qualified man. For the ſtatutes prohibit- 
ing the deſtruction of the game, under certain penalties, 
will not, in a queſtion of this kind, enhance the accident 
beyond-its intrinſie moment. Fot. 25ũũ qm1]. 

Further, if there be an evil intent, though that intent 
ſhould not extend to death, it is murder. I hus if a man, 
knowing that many people are in the ſtreet, ſhould throw a 
ſtone over a wall, intending only to fright them, or: to hurt 
them a little, and thereupon one is killed, this is murder; 
for he had an ill intent, though that intent extended not to 
death, and though he knew not the party ſlain. 3 Int. 57. 

And it is a general rule, in caſe of all felonies, that 
wherever a man intending to commit one felony, happens 
to commit another, he is as much guilty as if he had in- 
tended the felony which he actually commits. 1 Haw.'74. 

But in all the above caſes, if it only hurts a man, by ſuch 
an accident, it is nevertheleſs a treſpaſs, 'and the perſon hurt 
ſhall recover his damages; for though the chance excuſe 
from felony, yet it does not excuſe from treſpaſs. 1 H. H. 


472. 


95 * 


ture, the town ſhall be amerced. 2 Luft. 149. | 


119 


If a perſon eſcape who hath killed another by miſadven-Eſcape. 


Homicide by miſadventute is not felony, as it is not ac- This kind of 
companied with a felonious intent. 1 Hat. 75. A we 
Yet a perſon guilty thereof is not bailable by juſtices of Pal. 


the peace, but muſt be committed to the aſſizes. 1 Haw. 


But if he is taken only on 2 iht faſpicion; the juſtices - 


of the peace may bail him "12 . Io. 


Though this homitide is mot properly a crime, but a miſ· Forſeiture. 


fortune; yet, becauſe the Ring has loſt a ſubject, and in re- 


ſpect of the grent favour the Hw has to the life of man, (and 
to induee men to uſe all care, diligence, and. bircumſpection 
| HR OOO E e 2 in 


Homicide. 


in all they do, that no hurt ſhould come of their actions 1 
perſon convicted hereof ſhall-forfeit his goods, and ſhall not 


2 
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preſently be diſcharged of his impriſonment, but bailed, tha: Ly 
he may ſue out his pardon, which he ſhall have args te 1 
Chancery of courſe. 1 H. H. 477, 492. 1 Haw. 6. 

VII. Juflifiable Homicide. 1 


Neceſſity ua To make homicide juſtifiable, ſays Mr. Howkins, it muff! 
de owing to ſome unavoidable neceflity, to which a perſn 
who kills another muſt be reduced, without any manner o. 
fault in himſelf. 1 Haw. 69. | | 1 
And; there muſt be no malice coloured under pretence 0 
neceſſity; for wherever a perſon who kills another, acts in 
truth upon malice, and takes occafion from the appearance |} 
of neceſſity to execute his own private revenge, he is guilty 
of murder I: Haw. 6g. 
Houſcburners, If a man comes to burn my houſe, and I ſhoot out of my 
houſe, or go out of my houſe and kill him; it is no felony, 
| Hales Pl. 39. | ol! 
Raviſhers. If a woman fhall kill him who aſſaulteth to raviſh her, it 
Robters and By the 24 H. 8. c. 5. If any evil-diſpoſed perſon ſball at- 
burglars. tempt feloniouſly to rob or murder any perſon in any dwell- 
| Ing-houſe or highway, or ſeloniouſſy attempt to break any 
dwelling-houſe in the night-time, and ſhall happen to be | 
ain in ſuch felonious attempt, the flayer thall be diſcharged, 
and ſhall forfeit no lands nor goods. | | Ws”; 
Treſpaſſers in If treſpaſſers in a fureſt, chaſe, park, or warren, or any in- 
foreſts and cloſed ground wherein deer are kept, will not render them- | 
— ſelves to the keepers, upon a hue and cry made to ſtand to 1 
the king's peace, but fly from, or defend themſelves againſt 
them, they may be ſlain by them. 1 Haw. 71. 73 


Rioters. If rioters, or forcible-enterers or detainers, ſtand in op- 

poſitition to the juſtice's lawful warrant, and any of them is 
6 5 flain, it is no felony, Hale's Pl. 37. = 

Breaking gaol. If a criminal endeavouring to break the gaol, aſſault his 75 
_ he may be lawfully killed by him in the affray. 
I Haw. 71. 

Felon eſcaping.” Or, fa perſon arreſted for felony ſhall break away from | 
his conductors to gaol, they may kill him, if they cannot 7 


otherwiſe take him. But, in this caſe, there muſt have been 0 
a felony actually committed. Hal-: Pl. 36, 37. : bi. 
Felon's refuſing Or if a perſon who has actually committed a felony will ; 


to de arreſted. not be arreſted, but ſtands on his own defence, or _ ſo 


ML Stab | 5 

omicideG. 421 
that he cannot poſſibly be apprehended alive by thoſe who 
purſue him, whether private perſons, or public officers, with 
or without a ne; from a magiſtrate, he may be lawfully | 

b them. I 4 70. A N 700 „ 155% 

1. —— a felony tas * actually committed, and an —— felon 
officer or miniſter of juſtice, having lawſul warrant ſo to ed. be 
do, ſhall arreſt an innocent perſon, and ſuch perſon ſhall aſ- 
© fault the officer or miniſter of juſtice, the officer is not 
bound by law to give back, but to carry him —_— Wo»: 
in the execution of his office, he cannot otherwiſe avoid ity. 
du,, in ſtriving, ſhall kill him, it is no felony. And the 
= officer or miniſter of juſtice ſhall forfeis nothing 3 but the 
party who ſo aſſaulted, or offered to fly away, and is Killed, 
; ſhall forfeit his goods. 3 Dit. S5. r N ii 
Though the ſheriff cannot, in civil caſes, kill a man who Reſiſtiag a civil 
flies from the execution of a civil proceſs ; yet, if he reſiſt -proccls. 
the arreſt, the ſheriff or his officer need not give bach, but 
ma) kill the allathant. Hale t Pl. 37. 1 : 4" . 

o if in the arreſt and ſtriving together, the officer kill 
him, it is no felony. Hal“ s Pl. 37. N N! 


7. 


In all theſe caſes, th. party upon arraighment having Trial and dif 
= pleaded Not guilty, the ſpecial matter muſt be found; 
| whereupon the party ſhall be diſmiſſed without any for- 
feiture, or pardon purchaſed. Hales Pl. 38. te en 
| — my homicide, of a public nature, is ſuch as is oc- 
caſioned by the due execution or advancement of public 
juſtice. 1 Haw. TI 947-251 | | 

As to juſtifiable homicide in the execution of public juſ- 
tice, it muſt be obſerved, - GFW 5 

1. That the judgment, 1 whereof any perſon is ꝑrecution of 
put to death, muſt be given by one who has juriſdiction in public juſtice. 
the cauſe ;, for otherwiſe both judge and officer may be 
guilty of felony, 1 Haw. 70. Dali. c. 98. 5 | 

2. The execution muſt be purſuant to, and warranted at 
by, the judgment, otherwiſe-it is without authority; and, — to the 
„ if a ſheriff ſhall behead a man, when it is no judgment. 


part of the ſentence to cut-off the head, he is guilty of fe- 
lony. 1 Haw. 70 Dein ener e ERTIES 
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er ng 3 31 ohh 4 ASC fr 18 ig mn 04 1 
„ Authors of the firſt authority diſagree about the applica- 
_ of this word: by ſome. it — * to = miſ- 
9 2 by others to manſlaughter. Lord Cole and Mr. 
= 77:44; ſeem to underſtand it of man ſlaughter. Lord 
= . „3 | Hale 


423 ' _ - Hops 
Halli, and others, of homicide by miſadventure. © The of- 
| ginal meaning of the word ſeems'to favour the former opi- 
nion, as it ſigniies a ſudden or caſual meddling or eonten- 
tion; but homicide by miſadvmniure ſuppoſes no previous 


+ =.» meddling or falling out, Ihe ſame guthor, however, in 
ditferent places, applies it promiſcueuſly to boch bf them. 
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Home duty on Q the 27 A 3. c. 13. it is enacted, That for every hun- 
hops, „ 37 died weight of hops growm in Great Bruatn, Which 


- thall:be cured- and made ft tor wie, hall. be paid by the 
owner or policies Þercot-a duty of 1d. and 46 of a fal- 
ing. 192 N 4 ark | 356 de $113 145 4 
Hop-grounds to And by the Aun. Cor I 2, uh. Every perſon ha ſhall 
be entered. plant, or have growing, any hops, Whether fer ſale or not, 
- ſhall yearly, onfor beſere A, E, give. or ſent notice in 
writing under his hand; at theg next; ofhee.of exile, or ty 
the officer of the diſtrict, of all the -hop-grounds in his poſ- 
ſeſſion, and of the name of the pariſh, townſhip, or place, 
| and that of the owner or occupier 3 on pain of 405, an acre. 
Notice. But in order to give notice, ſuch perſon ſhall not be 
obliged to go further than to the next market-to un. / 7. 
And the officer receiving thgipotice ſhall, in five days, 
enter the ſame in a book to be kept atthe.vffice for that 
purpoſe, on pain of 40. 4d, . 206! . 


# | : 


ODE 267 021 * 
ar By the ſame ſtatute, /. 8. No perſon ſhall, uſe any ouſt, 
—_— ſtorehouſe, or other place, or any kiln ſor cuxing ox keep- 

ing of hops, unleſs notice thereof ſhalk have been given, on 


To whith hey fn 500. . an l. Derg ad ian moi rang rofl 
mull be taker, And in ſix weeks after gathering, all hops ſhall be 
T0 brought and bagged at ſuch ouſtgiot; places notified, and no 

other, ON pain of 55.4 pound. FA 92 won 49 nt 
rv to enter By /. 15. of the the ſame ſtatute, The officer: ſhall at all 
"I ara times, by day or night, if in the night in the preſence of a 
conſtable, be permitted, cn his requeſt, to enter into the 
ouſt, ſtorehouſe, or other place, uſed. by any perſon fot 
growing, curing, or keeping of hops; and the planter or 

owner who fhall obſtruct him, ſhall: forfeit 20I. 

Notice abe And by the 6 G. c. 21. / 25.” The.owners of hops, be- 
ging and — FR fore they begin to bag or weigh them, ſhall ſend notices in 
Ing. writing, under their hands, to the next exciſe office . of- 
cel; 


ficer, of the day and hour ayhen they intend. ta begin cither 
to bag or weigh: which notice, in relpge4.to, h as ſhall 
de bazged or weighed the firſt Week, Hall be given twenty- - 
four hours before, and as. to £very; other bagging ot Weigh 
ing forty-eight hours, on pain of 50%. , ze ger 


| t their outs; ſtorehouſes and 0 ; h 
And the owners ſhalb keep at their guſts, ſtoreh " 125 Le e 
0 


places of keeping their bops, weights and A 
mit the officer, to uſe them; and,ihal] ot, aber 
weights to be uſed, on pain of 200. Same fag: . 2 
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any fa 
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Hops 48 


weights. 


3 


And by the 10 G. 3. 4. 44. A penalty. ot A is io Q- Further pe- 


ed for falle ſcales: or weights, but the fender hall, hof. be I 
proſecuted on both acts. ? 2 $1991 Hf ot 

By the 14 G. 3. c. 68. /. 12. The officer ſhall, n PAR 
51. weigh the bags or pockets; and, before the haps Mall 8 
be put therein, mark on the outſide of each Ay Vl Sock = 
or tare qereof, and the planter's name ang, flacę of abage, 


* 
of _ to weigh 
all and n ark the 


with the date of the year in which ſuch., hoꝑs Wers, gro; A Sa 


and if he ſhall put his mark of the weight of the hops upon 
any bag, before he has, weighed ſuch hags, and. pockets, and 
hops therein, he ſhall forfeit 405. on conviction, beforę onę 
juſtice, by conſeſſion, or oath of one. witneſs, by diſtreſs; half 
to the informer, and half to the overſeers for the uſe of the 
por, , la. w 3 

Any perſon who: ſliall forge,, alter, 


* 


* 


or obliterate any ſuch Forging, alter- 


mark on, ſuch bag or pc hget, ſhall forfeit 1010. in like man - ing, or obli- 


ner; add, in default of payment, ſhall be impriſoned, for terating. 
the ſpace of fix months, or until the, penalty {hall be paid. 


* © | 
1. * ei Haha 
* ut- 


* N r 14 T3- 1 
no perſon ſhall. be proſecuted on this act, unleſs ation ot 


complaint thall þe made within ſix calendar months after ackions. 
the ſale of any ſuch hops. 1 | dar ST a tons: 


99 TT, is 7 2 
And the officer ſhall cauſe an entry of the weight to be Officer to at- 


— in — „ thereof in writing to 
the commiſſioners or to whom they ſhal} appaint, leaving a | 
true copy (if demanded) of ſuch — N hand, Win 3 | 
the planter or owner; and on his neglecting or refuſing to 
leave ſuch copy (after demand in writing, 12 G. c. 28, 
{+ 39+)-hie ſhall; forfeit 5/. 9 Ann. c. 12, . 11. * 
Buy the ꝙ Au. c. 12. .. 16. No planter or owner ſhall, 
on pain of 50%. remove from his ouſt, ſtorehouſe, or other 
place, any hops, till they have been cured, bagged, and 
S r ; unleſs where the of- 

cer, after notice, not atte e igh- 
ing - W t pe. the bagging and Wh 


tend, and make 
an entry in his 


By the 6 G. c. 21. Tne owners may, if they think pro- Hops may be 
pet, put the hops into caſks, inſtead of bags; giving the put into caſks 
* 1 


% 


Ee 4 e 


7 


inſtead of bags, 


*. 


| Hops: 


like notice, and being ſubject to che ſame regulations ſer 


caſking as for bagging. ho wot 6. 


* 


therein. /. 28. \ 


vg in bug- the bags in which ror 4 are 
ol * . * to 


planter 
avoid the duties, ſhall forfeit 20/. and the hops concealed, 
Same flat. ſ. 17. Wie 


vately con- And if 
convey any hops from the place of growing, or where they 
ſhall be put in order to be cured, bagged, and weighed, with 


A pound. /. 18. 

Pa7ment of the Ehe planter or owner of the hops ſhall, in ſix months af. 
duties enforced. ter they ſhall be cured, bagged, or weighed, pay off the du- 
ties, on pain of double duty ; two thirds to the king, and 
one third to the informer. 9 Ann. c. 12. . 14. ] 


Adulterating Any perſon who ſhall mix with hops any drug or ingre- 


* dient, to alter the colour or ſcent, ſhall forfeit 5“. a hundred 
weight. 7 G. 2. c. 19. .. 2. | 

Uſing other in- y the 9 Ann. c. 12. No common brewer, innkeeper, er 
ente in- victualler, ſhall uſe any broom, wormwood, or any other 
of hops. bitter ingredient, to ferve. inſtead. of hops, on pain of 20/. 
(Except the infuſion of broom or wormwood. into, beer or 
ale by the retailer, after it is brewed and tunned, to make 

it broom or wormwood ale or beer.) /. 24 
Hops maybe By the 26 G. 3. c. 5. Hops, of Briti/h may de 
id. d to Ire- exported to Ireland, bond being firſt given to the commiſ 
: fioners of exciſe, that the ſaid hops ſhall not be telanded ; 
and oath being made, before ſuch perſon as they ſhall ap- 
point, that the duties have been duly charged; whereupon 
the perſon exporting them ſhall have a drawback of the du- 


ties before paid: and provided that the ſaid hops ſhall be 


relanded, or put into any ſhip in Great-Britain (except in 
caſe of ſhipwreck, or unavoidable accident) ; the fame, or the 
value thereof, ſhall be forfeited, beſides the penalty of ſuch 
bond ; and may be ſeized by any officer of the cuſtoms or 
exciſe. /. 1, 2, 4. =_— hs | 
dust ber- Any perſon who ſhall unlawfully and maliciouſly m_ 


' the officer ſhall * e calle to be weighed, and 


gatherer of hops, or other perſon, ſhall privatcly 


intent to defraud: the king and the owner, he ſhall forfeit 5;, 


e 
a 


445 


| eg. | 
- , 
Mite gals GE i 15 


cutting bop · binds, ſre Bl. AC. 

B ** 27 G. 3. c. 13. it is e 150 Importationand 
hundred weigh git of horn daporte Mere uty of exportation. 5 
5/. 185. a and — ball Dee . 2. ck on gx 

tation 40. 35. - "7 
Nr by pO} G. 2. c. 19. pg be be I ph Lene, 
before entry and duty paid, or ab ieren le e 1015 heat — 8 
they ſhall be forfeited, and burnt in ten. "ON deme 
nation: the ſhip ſhall alſo be forfeited i. ar hed on Fon: 
cerned in importing, or aiding in putting them on I pre, 
ſhall forfeit 50. a hundred weight. /. 1. 

The penalties aforefaid (where, not otherwiſe dire 35 Peazkics howp 
ſhall be recovered and mitigated by bc Jan. of Fae; 3, Half recovered, . 
to the king, and half to him who ſhall ſue... 9 Zenden © 
ſe 26. 24 G--<640:/+ Ihe 25 S 

Finally, all hops in the cuſt N planter or owner, Hops may be 
or any perſon in truſt for him, ſhall be able to the duties diſtrained for 
in arrear, and alſo to the penalties, in the ſame manner as the duties and 
if the debtor or offender were. the lawful owner. 4 Ann. * 


fo I2. /« 19. 


That. "10 


i \-Hozſes. 


bs 5 (neter; or v buying of flolen or infund Horſes. 
TL. Wie n "RY". or Ys. ee in the 
3 


| PL Duty . Poſt- Horſes. e 
I. Fe hs rhe Poft- Horſe Dey: 
f le. 2 Dealers zo be U. enſid. 


. 


I. wal, or bujing of Aalen or unſound Horſes. 


Y the 1 £4. 6. e. 12. No'perſon: convided for feloni- 
oully ſtealing of 55 "ling e 
the — d — en gelding, or mares, ſhall have VO geldings * 
| The 


B 


426 


Seealing » herfe, The impropriety and deficjeneꝝ ofthis ſtatute, being ob- 
g<lding, r ſerved, as it ran only in the plural, hor/es, geldings, or mares, 
marc. 2 doubt aroſe whether à perſon convicted of. ſtealing one 


her fe, gelding, or marc ns. mot iditit led! to his alergy: but 


in order to remove this doubt, the ſtatute of N & 3 EA. 6. 
| was promulgated, wherein it is enacted, That all and fin. 
gular pei ſon and perſons, feloniouſly taking or. ſtealing any 
| bur fey, gelding, or mare, hall not be permitted to enjoy the 
re of BEER benefit of clergy, bur ſhall be put from the ſame. Both 
cheſe acts are therefore ſtill in force, thedlatter being only ſup. 
plementary to the former. We have noticed theſe circum- 
nances under the title Doge, herein a modern ſtatute enacts 
heavy penaltics and punithments for ſtealing dogs, but is fo 
defective in point of-gallantry, and .politeacts,. that no pro- 

. vinon is made for the protection or-preſervation of 4itches. 
Stealing a horſe If a horſe is ſtolen out of the ſtable,, or other curtilage of 
out of a He. the dwelling-houſe, in the night- time, it is deeined a burg- 
lary; if in the daysture, it falls under the denomination of 
lar ceny from the houſe 3 and, in either caſe, a reward of 40/, 


is g:ven for convicting an oftender, together with an ex- 


emption from offices, as particularly ſet forth, under the 
] titles Burglary end Larceny. "03H 1 101430 
Norfe ſair or By the 2 & 3 P. & Ml. c. 7. and 31 Eliz. . c. 12. it is 
* — 61 That the keeper of every fair and market ſhall 
yearly appoint a certain ſpecial and open place, where holes 
ſhall-be fold in any fair or market overt. 
Tell taken. And he thall appoint one or more perſons to take toll 
there reſpectively, and to keep. the ſame place from ten in 
the forenoon till ſun- ſet. | 


| Horſe tobe And the ſale or exchange of any ſtolen horſe, in any fait 


publickl; — market overt, ſhall not aker the property, unleſs ſuch 


orſe ſhall be, in the time of the ſald fait or market openly 
ridden, led, walked, driyen, or kept ſtanding, for oe hour 
together at leuſt, between ten o'clock and fuhsſer, in the 
open place of the fair or market. wherein horſes are com- 
monly uſed to be fold, and not within any houſe, yard, back- 
| ſide, or other privy or ſecret plc. 

Seller and buyer Nor unleſs all the parties to the bargain ſhall come to- 
8 gether, and bring the horſe. to, the open place appointed. for 


one hour. 


e toll-taker, or for the book: Keeper where. nd toll is due. 


Sale to be en- Nor unleſs ſuch toll-taker there, or (where no toll is 


tered. paid) the book-keeper, or chĩef officer of the fait ar market, 


ſhall take upon him perfect knowledge of the ſeller, and of 
his true Chriſtian and ſurname, and;place of abode,.and'fha}l 
enter all ſuch his knowledge in a book to be kept for that 
purpole ; or elſe that the ſeller ſhall bring to the-toll-taker, 


.or other officer aforeſaid, one credible perſon, who 12 
>. teſtify 


_ I PR 
yore 427 
c: 164+ he knows the (eller, and his true name, ſurtame, 
ber- ar * Wi - lace, and there erteritherſame'y and 
myſtery,"and dwelmg-pla ad t the ſa nd 
likewiſe the name, furname,'myltefy, ant dwelling- place, of 
him who ſo avducketh his knowied geh) 
Nor unleſs hei hall alſo cauſe to be entered the true and Price. 
__ real ptice . „ DYSHDYRS A el vr WTR 2 2 
725 And the colour and ut leaſt one fpecial mark# ( H oo Marks. 
2 The buyer ſhalpaythe toll, if any id ue; if not, he {hath toll. 
ive 12, for the entry » 1617 ; AM 919% 294 rnd eee | 
Which being done, the perſdm who ſhalb enter the ſume,. Certificate of 
ſhall give to the buyer, requiring and paying ad. for it; at. 
note in writing of all the contents of ſuch entry ſubſcribed! 
with his hand; 4 / et) | 
And every perfon who ſhall offend in any of the premiſes Pcnaltics. | 
ſhall forfeit 5/3: half to the king: and haf corhim!who; ſhall | 
ſus' beſore the — or in any:ordimaryicaurd 
of record; and moteover :e ſale fhall be word: uni the 
owner may take and ſeize his horſe again, or have an ae- 
tion of detinue or replevin for it ns nin a0 
If any horſe ſhall he. ſtolen, 'atid! afterwards fold in open / Owner may 
fair or market} andtherfale ſhall de conducted in all pointd, dan, bis borſe 
as aforeſaid; yet. ſuch ſale, ithiu ſix / months after the fes months, and af- 
lony done, ſhall not täke away the owner's property, ſo asſterwards by 
claim be made in ſix months, whereſthehorſe thal be: found; Ping for Rim. 
before the mayor; if i town corporate or elſe before a 
== juſtice ncar the place here found; and ſo as proof be made, 
bdbefore ſuch magiſtrate, ãn ſorty days next enſuing, by two 
2 witneſſes, that: the property of ſuch hovſe was in the party 
claiming, and was ſtolen from him within ſiæ months next 
before ſuch claim. but the party from whom the ſame was 
ſtolen may, at ul time after, notwithitanding ſuch ſale, 
HY take again the ſaid horſe, on pe ymenty' or readineſs ita offer 
4 the party who, has / poſſeſſion, ſuch ſum of money as he ſhall 
TY ſwearz before fuch magiſtrate, that he paid for the ſame. -- 
If a horſe is fold at the priłe of & found har ſe, though not 
wk abſolutely warrantedeto be ſound;;> the: ſeller “ ſins againſt 
5 «.the law. of morality, and the law of the land; but if he 
74 acknowledges him not to be found, and ſells him greatly un- 
der the value of a ſound horſe; as if he diſpaſes of him for 201. 
when he would have been worth 50% if found, ſuch (ale may 
1 as fair and legal; as in- the following recent 
e tt oe] nant 8 fin: wp 
A. 30 G. 3. Lord Grantley v. general Ainſſie. This 
action was brought to recover of the defendant 200. as tha 
price of à gelding. The counſel owned the defendant 
ö was a gentleman of the ſtricteſt honour. The plaintiff; 
\ lord Grantley, had a hunter that was unſound, and theres 
= OE | | fore 
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proved. If the perſon ſelling goods 
in what he expoſes 


tremes, and the jury 


not have given ſo high 


voter 


fore he wiſhed to fell him. For this purpoſe his lord. 


ſhip ſent him to Tatter/all's, He was at firſt entered, by 
miſtake, as a ſound horſe, but the mament this miſtake 
was perceived, it was eorrefted; and therefore when 
general Ainſſie purchaſed him, he took him at ri 


as the warranty was then expunged from the book, 


The Rev. Mr. ielding fully confirmed theſe obſervations, 
by his evidence. He faid-likewiſe his lordſhip knew thay 
the horſe's eyes were weak; that he was worth 25. or 30l; 
and that if he had been ſound he would have been worth 50/; 
that lord Grantley did not warrant the horſe ſound ; that his 
lordſhip ſaid he never would. Another witneſs ſaid that lord 
Grantley himſelf was at the ftables the day the horſe was in- 
tended to be taken away. General Ainſlie was then preſent, 
king to two en; and muſt have heard lord 


Gramtley fay, that he would never warrant this horſe ſound. He 


he be worth 500. or he might not be worth 5/. When 


his ip was coming away, he told them they might take 20% 
for him. Lord Kenyon obſerved, that this was a cauſe be- 


tween perſons of conſiderable diſtinction ;; but that it muſt be 
determined without any regard to perſonal conſiderations. 
That there was no warranty in this caſe, was ſufficiently 
knows of no infirmity 
to ſale, he is not bound to diſcloſe that 
which be did not know, and he may therefore retain the 
price. But there was a middle cafe between theſe two ex- 
would conſider whether this was not 
perſon knows there is ſome imper- 


that middle caſe. If a 


fection in a horſe, and ſells him for ſound, I think, ſaid 
againſt the law of mo- 


his lordſhip, that perſon ſins both 
rality and againſt the law of the land: he ought to have 
diſcloſed every infirmity Which he knew. That lord 
Grantley knew this horſe's eyes were weak, was evident 
from teſtimony: of Mr. Fielding | 
other queſtion in this caſe highly. important; and that was, 
whether upon the evidence it appeared, that the price this 
horſe fold for was adequate. If it was, he would not (ay 
that any fraud had been. practiſed. His lordſhip ſtated the 
evidence on both ſides that related to this point. His lord - 
ſhip faid, the caſe was reduerd to this, whether'the price at 
which: this horſe was: ſold vas adequate; to the fituation in 
which lord Grantley knew the horſe was. The whole was 
bottomed upon this, that no man in paſſeſſion of a ſecret 
fault of his property, ought to take that property to.market, 
and to take a ſound price for it, when the purchaſer would 
a price, had this defect been diſcloſed 
to him by the ſeller. Verdict for the Plaintiff, 200. MS. 

1 J. Killing, 


„ There was an- 
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II. Killing, ound, or maiming Horſes in the Night. 
Any perfil who all. tn the night-time, malictoully Kitt Killing backe 


WW =» 


* 


or deſtroy any horſes, Thall be guilty of felony, ,and may be 
tranſported, by three juſtices in Jellions, Tor. een years. 
22 _ 23 . Be Nüg l 1 , 

« any perſon Who * 
„Fund or hare any bofſes, Mall forfeit tothe party grieved | 
treble damages, to be recovered by action at law, or before 
three jullices. 1G... 0 monew df bid cainew bank 1 


- 
„ * 
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III. Refiriftions concerning Horfes put on Commottse.. * 


+ 17171 8. 


By the 32 H. 8. e. 13. itis enadted, That no perſon ſhall Horſes infe@ed 


have, or put to paſture, any horſe, gelding, or mare, infected with ſcabor 
with ſcab or mange, in any common or common fields, on | 


| , | pain of 10s: and the offence ſhall be inquirable in the leet, 


— * 1 
> 


, „ 
EST 

+I 

— 


1 


as other common annoyances are, and the forfeitures ſhall | 


be. to the lord of the leet. /. 9. | | GE 
And by the ſame ſtatute, /. 2, 10. No perſon ſhall put in Reftriftions 


any foreſt, chaſe, moor, heath, common, or waſte, (where reſpeamng che 
W mares 1 uſed to be kept) any ſtoned horſe above __ — 
the age of two years, not being fifteen hands high, within commons. 


the ſhires and territories of Norfolk, Suffolk, Cambridge, 
Buckingham, Huntingdon, Eſſex, Kent, South-Hamp/hrre, 
North-Miliſpire, Oxford, Berkſbire, Worceſier, Glouceſter, 
Somerſet, North- Wales,” South-Wales, Bedford, Warwick, 
Northampton, Yorkſhire, Cheſhire, Staffordſhire, Lancaſhire, 


== Salop,. Leiceſter, Hereford, and Lincoln; nor under fourteen 


"a 
„ : 
3 


| 5 | ' ſhall not extend to the mar bes in the counties of Cambridge, 


. 
CES. 


| And any perſon may ſeine any horſe, ſo under fize, in 


hands in any other county, on pain of forfeiting the ſame. 


But by the 21 Fac. c. 28. / 12. Cornwall IS excepted. Cornwall ex- - 


And by the 8 Eliz. c. 8. the ſtatute of 32 H. 8. c. 13. cepted. 


tions. 


Huntingdon, Suffolk, Northampton, Lincoln, and NVorfolt; 
provided: that the horſes be of thirteen bands. 


| 3. | | 
By the ſaid ſtatute of 32 H. 8. c. 13. Naas herein Exception as to 


tall extend to any ſtoned horſe that ſhal} happen, once in à a boſe that 
ſhall break out 


year, to break out of any paſture into ſuch common, pro- 


vided that he does not continue there above four days after: Tincleſure. 


notice given at the dwelling-houſe of the owner, or after 
publication thereof on a Sunday or other feſtival, in the pa- 
riſh-church where the owner or poſſeſſor of ſuch horſe 
dwells. /. 5; ; * | a "4 


* 
* 


ſeize and rake 


-, ir II 11 T7068 2 75 
h in the nighttime, malicioufly wounding. 


Further excep- 
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Hoaſes:! 


manner following: He ſhall go to the keeper of ſuch foreſt 
or (out of ſuch foreſt) to the conſtable of the next tox, 
and require him to go with him to bring ſuch horſe to the 
next pound; there, to be meaſured by uch officer, in the 
prelence of three other honeſt men to be appointed by the 
officer ; and if he ſhall be found contrary to what is above 
expreſſed, ſuch perſon may take him for his dwn-.uſe, 32 
e, . ooo nt 
And 17 "AT IO conſtable, or other of the three 
pers who ſhall. refule. to do as aforeſaid, ſhall- forfeit 
40. /. 4. ä : by oſt 
Driving the Allo by the ſame ſtatute, ,. 6. All ſuch commons and 
—— other places ſhall, within fifteen days after Michoelnas Ml 
yeatly, be driven by the owners and keepers, or conftables, Mi 
reſpectively, on pain of 40s. and they may alſo drive the ame | 10 
4 at any other time they ſhall think meet. = 
Deſoftive mates, And if there ſhall'be found, in any of the faid drifts, any 
— mare, filly, toah or gelding, which ſhall not be thought able, Ml 
Erica” nor like to grow to be able to bear foals of reaſonable ſtature, 
| or to do profitable labours, by the diſcretiorr of the diivers, 
or the greater number of them, they may kill and bury | 
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Penaltics. - _—_ them. 777. ED WT | | D | T th; 1 
| | Half the faid forfeitures ſhall be to the king, and half to 
him who thall ſue : and the juſtices in ſeſſions, and ſtewards FR 

of leets, may inquire thereof; and the Reward ſhall certify [ 
his preſentments to the next ſeſſions. /. 8. | 


CLE IL. Regulations for ſlaughtering Horſes. 


Rooms o- re- Great abuſes having ariſen, and many horſes having been 
— of ſtolen, from the facility and ſafety of diſpoſing of them to ll 
horſes. - thoſe who kept ſlaughter- houſes for horſes, ſome regulation ⁵ 
and reſtrictions ſeemed abſolutely neceſſary. It was no un- } 
common thing for horſes of great value to be. fold for the 5 
purpoſe of making food for dogs 3 the thief chooſing rather Wl 

to receive twenty ſhillings for a ſtolen horſe, without fear of 

detection, than run the riſque of diſpoſing of him publickly, 

though he might poſſibly have found a purehaſer who would 

have given tuenty pounds for him. Fheſe conſiderations 
induced the legiſlature to paſs the act of the 26 G. 3. c. 7. f 
of which the ſubſtance is as fol] az , eee 
| —— By the ſaid ſtatute a. G. 3. c. 71, it is:enacted, That 
= ring every perſon who ſhall keep or uſe any hauſe or place for 
houſe to be the purpoſe of ſlaughtering any horſe, mare, gelding, colt, 


taken at WE | filly, afs, mule, bull, ox, cow, heifer, calf, {heep, hog, goat, 
FI as N r 


ſeſſions. 


Poꝛſes. „ 


| or other cattle, which, all not be killed far butchers meat, 


ſhall take out à licence from the quartereſeſſions, ſigned by 


i at ſuch ſeſſions, upon a certificate under the 


han 


and ſeals of the miniſter, and churchwardens, or over- 


ſeers, or of ſuch miniſter and two ſubſtantial houſeholders of 


the pariſh wherein ſuch perſon {hall dwell, that he is fit to 


be truſted with the carrying on ſuch buſineſs: and if ſuch . 
licenſed perſon ſhall die, his widow or perſonal repreſen- 


tative may carry on ſuch buſineſs until the. next ſe Bons. 


„ 2. 1 7 I « | has SH +7 53> 
/ And a copy of ſuch licence ſhall be entered in a, book. to Bookto be kept, 


: 


be kept by the clerk of the peace for that purpoſe ; which 


. 


| book any perſon may inſpect, and make extracts therefrom, 


between the hours of ten and twelve in the forenoon, (Sun- 
een, un oats Wet 
4 And — . ſo beute ſhall. cauſe his name, and Certain words 
the words licenced for ſlaughtering horſes purſuant te an aft ſhall be put up. 
paſſed in the 26th year of his m jefty king George the third, 
to be painted or fixed over the Joor or gate of the houſe or 
lace where he ſhall carry on the faid buſineſs, in large and 
egible characters. I. „„ ond ant”. 
And every licenſed perſon ſhall make entry in a book, to Entry to be 


made of the per» 


be kept for that purpoſe, of the name, profeſſion, and place ng Mens gh 
of abode, of the oer of every horſe, mare, gelding, eolt, who bring cat-. 
filly, aſs, mule, bull, ox, &c. brought to be killed or flayed ; tle to be Laughs 
and alſo of the perſon who ſhall bring the ſame, and the reaſon 

why brought ; which book ſhall at all times be open for the 

perufal of the inſpector; and fuch perſon ſhall produce the 

ſaid book before any juſtice for the place where ſuch ſlaughter- 

houſe is ſituated, when required by an order or warrant ; and 

ſhall alſo produce the ſame at every quarter- ſeſſions. . 4. 

And ſuch pariſhioners as are legally entitled to meet in Inſpectors to be 
veſtry to chooſe pariſh officers, ſhall annually or oftener, ap- rs wo 
point one or more perſons to inſpect every ſuch ſlaughtering- Ir DEE put 
houſe; and the inſpector ſhall cauſe his name, and the words up. 
inſpettoar of houſes and places for flaughtering her/cs, to be. 
put over his door where he reſides... 5. ITY Og 
And every ſuch licenſed perſon ſhall give fix hours notice InſpeRor totake 
in writing to ſuch inſpector, previous to his killing any * Farticular de- 


horſe or other cattle, and if brought dead, previous to the * gy 1 


flaying thereof, that the inſpector may attend and take an height, age 


account and deſcription of the height, age, colour, and marks colour, marks, 
of every ſuch horſe, mare, gelding, colt, filly;afs, or mule; and 

the colour and marks of everycow, &c. brought alive to bekill= 

ed, or brought dead as aforeſaid; and the ſame ſhall not be kill- 


ed or flayed but between the hours of eight in the mornin 
and four in the evening between September 30, and April 13 
| | and 
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and ſix in the morning and eight in the evening, between 


March JT and October 1, early; and the inſpector ſhall keep 


a book and enter ſuch deſcription therein; and every perſon 


carrying on ſuch buſinefs ſhall pay 6d. for every entry: 
all NG may have acceſs to fach book t. the Ahn 
of eight in the morning and five in the evening from October 
1, to March 31; and between fix in the morning and eight 
in the evening during the other fix months, paying 54. 


for every inſpection. And if the inſpector ſhall have reafon 
to believe that any horſe, &c. is free from diſeaſe, and in a 


found and ſerviceable ſtate, or has been ſtolen or unlawfully 
come by, he may prohibit the ſlaughtering thereof for an 
time not exceeding eight days, and, in the mean time, al 
advertiſe the fame twice or oftener in ſome newſpaper cir. 
culated in the county where ſuch flaughter-houſe is ſituate, 
unleſs the owner ſhall ſooner claim the ſame, or certify to 
the inſpector that he ſent the ſame to be ſlaughtered ; the 
expence of advertiſing to be paid by the occupier of ſuch 


flaughter-houfe ; and if he ſhall refuſe to pay the ſame, and 
ſhall be convicted thereof on the oath of the inſpector, be. 


fore one juſtice, he ſhall forfeit double the amount thereof, 
to be levied by diſtreſs. /. 3, 5. 


| And every inſpector may, by day or night, (if in the night 
— in the preſence of a conſtable) inſpect any houſe or place 
houſes, t. kept by any ſuch licenſed perſon, and any ſtable, building, 
ſhed, yard, or place belonging thereto; and ſearch if any 


horſe, &c. is depoſited there, and take an account thereof. 


Perfons bring- And if any perſon bringing or offering to fale any horſe, 
8 who or other cattle as aforeſaid, to any ſuch licenſed perſon, ſhall 
le to give refuſe to give a ſatisfactory account of himſelf, or of the 

an account of , , R 2 
themſelves, may means by which the ſame came into his poſſeſſion; or if 
de taken before there ſhall be reaſon to ſuſpect that the ſame has been ſtolen, 
o juſtice. or unlawfully obtained, the perſon to whom the ſame ſhall be 
offered to fale, and alſo the faid infpeQtor, may ſeize and de. 

tain fuch perſon, and horſe, &c. and deliver him to a con- 


| fable, who ſhall convey him before a juſtice ; and if the juſ- 


tice ſhall, upon examination, have cauſe to ſuſpect that ſuch 
| horfe, &c. has been ſtolen, or unlawfully obtained, he may 
commit ſuch perſon into ſafe cuſtody for any time not ex- 
ceeding ſix days, to be further examined: and if the juſtice 
ſhall have reaſon to believe that ſuch horſe, &c. has been 
ſtolen or illegally obtained, he ſhall commit ſuch perſon to 
the common gaol or houſe of correction of the place where 
the offence was committed, to be dealt with according to 


aw. / 7. | 5 | Ant 
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| every perſon keeping or uſing any flaughter-houſe, Not taking out 
| AMY i. any barks, c. for any other purpoſe than —— . 
for butcher's meat, without taking out ſuch licence as afore- 
(aid, or without giving notice, and within the hours, and 
according to the e ul 5 44 bid ſhall be guilty 
felony, and puniſhed accordingly, / 8. : ; : 
4 115 it 5 perſon ſhall throw into any lime: pit, rr, fue | 
or immerſe in lime, or any eee or rub there- fins. 
with, or with any other corroſive matter, or deſtroy or bury 
the hide or ſkin of any horſe, &c. by him flaughtered or 
flayed, or ſhall be guilty of any offence againſt this act, for 
which no penalty or puniſhment is provided; ſuch perſon, 
being convicted thereof, ſhall he deemed guilty of a miſde- 
mieanor, and be puniſhed accordingly.../- 9 . | 
If any licenſed, perſon ſhall make any falſe entry in the 
book to be kept by every licenſed perfon, as directed in the 


"= E. fourth ſection of this act, and ſhall be convicted thereof, on 


the oath of two witneſſes, before ane juſtice, he ſhall forfeit 
any ſum not exceeding 200, nor leſs than 10/, by diſtrels ; 
half to the informer, and half to the poor of the pariſh where 
ſuch offender ſhall reſide; and if he ſhall not have effects to 
the amount of the penalty, ſuch juſtice ſhall, after ſale and 
application thereof as aforeſaid, commit him to the houſe of 
correction for any time not exceeding three months, nor leſs 

chan ane. 100. Go 

Every book, directed by this act to be kept by the in- 
ſpector, for the purpoſes aforeſaid, ſhall be produced at the 
quarter-ſefions, and delivered to the juſtices there aſſembled, 
to be by them examined, 5 

If any unlicenſed perſon ſhall occaſionally lend any houſe, penaltyon lend 
barn, ſtable, or other place for the purpoſe of ſlaughtering ing ſlaughter- 
any horſe, &c, and be thereof convicted before one juſtice ue. 
where ſuch perſon ſhall reſide, on the oaths of two witneſſes, 
he ſhall forfeit for, every offence any ſum not exceeding 20/. 
nor leſs than 107; half to the informer, and half to the poor 
| of the pariſh where the offence ſhall be committed; and if 
it is not forthwith paid, ſuch juſtice ſhall commit the offender 
to the common gaol, or houſe of correction, without bail, 
for any time not exceeding three months, nor leſs than one, 
unleſs the penalty ſhall be ſooner paid. /. 13. 4 3 
Provided that nothing herein ſhall extend to any currier, Perſons ex 
 felt-maker, tanner, vr dealer in hides, who ſhall kill any aged cepted. 
or diſtempered horſe, &c, or purchaſe any dead one for the 
_ Purpoſe of ſelling, uſing, or curing the hide thereof in the 
. courſe of their refpeCtive trades ; nor to any farrier employed 
to kill aged and diſtempered cattle : nor to any perſon who 
Vox. II. (22.) F f all 
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ſhall kill any of their own or other cattle, or purchaſe x 
that are dead, to feed their own hounds or dogs; or to give 
away the fleſh thereof for the like purpoſe. /. 14. Wy 
Who are not But every collar- maker, currier, felt- maker, tanner, or 
excepted. dealer in hides, farrier, or other perſon, who ſhall, under 
colour of their reſpective trades, knowingly or willingly kill 
any ſound or ufeful horſe, gelding, mare, foal or filly, or 
boil or otherwiſe cure the fleſh thereof for the purpoſe of 


ſelling it, ſhall forfeit any ſum not exceeding 200. nor leis than 


: 10“. /. 15. | 
— not Witneſſes who ſhall not appear, after having been duly 
— cuidence ſummoned, or refuſing to give evidence, ſhall forteit 100. and 
in default of payment thereof, ſhall be committed to the com. 
mon gaol or houſe of correction for any time not exceeding 
three months, nor leſs than one, unlets ſuch penalty is ſooner 
: paid. „ 16. ; 
Inhabitants And the inhabitants of any pariſh ſhall be deemed com- 
8 3 petent witneſſes, though they pay to the rates, or are poor 
perſons relieved, or relievable by the pariſh, and entitled, as 


ſuch, to receive benefit from the penalties. -/. 17. 


Torm of covic= A, B. ig convicted on the gath of C. D. inſpefcr of houſes 


8 and places for ſlaug hter ing horſes for the pariſh of 
advertiſement. in the county of e refuſing to pay the ſum of 
being the expence of an advertiſement mſerted in tht 
Daily Advertiſer, er ſe: other public news-paper circulated 
in the county [as the cafe may be] pur ſuant ts the directiau 
of the flatute in that caſe made and provided. Given, &c. 


Form of con- Be it remembered, that on this day of in 
viction for mak- ee | ? ing He 
— reef the year A. B. licenſed for flaughtering horſes, is 


convitted, upon the oaths of C. D. and E. F. two credible 
witneſſes, before me E. B. one of his mayeſly's juſtices of the 
peace for the county of of having «wilful'y made ſor 
cauſed to be made) a falſe entry in the book required by tht 


flatute in that caſe made and provided, to be kept by the faid 


A. B. whereby he has forfeited the ſum of 
Given, &c. SW | | 7 
Form of con- Be it remembered, that on this | day of A. B. 


viction for jend- s convifted upon the oaths of two credible witneſſes, be- 
3 3 fore me E. B. = of his 200 Juſlices of the ee the 
county of For occaſionally lending a houſe [or place} 
for the purpoſe of ſlaughtering hor ſes or cattle for other pur- 
poſes than for butchers meat, without a licence for that pur- 
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| poſe firſt 3 according to the ſtatute in that caſe made 


and provided. Given, &c. ; 


V. Duty on Horſes. 


By the 24 G. 3. c. 31. An annual duty of 10s. is laid on Puty. «4 
LS ue mare, or gelding, uſed or kept for the purpoſe | 7 
of riding, or of drawing any Carriage for which any exciſe 

duty was then payable; and ſuch duty was thereby put un- 


ement of the commiſſioner of ſtamps. 
i . G. 3. c. 47. transferred the ſaid duty to the * * 
management of the commiſſioners for the affairs of taxes, . 
and the ſame is thereby required to be aſſeſſed, collected, bouſes and win 
received, and paid, by ſuch perſons, and in like form and dows. 
manner, and with ſuch allowance, and under ſuch penalties, 
forfeitures, and diſabilities, and according to ſuch rules, me- 


thods, and directions, as are appointed by the ſeveral acts for 


raiſing the duties on houſes and windows. And all powers, 
authorities, rules, directions, penalties, forfeitures, clauſes, 


and things, now in force relating thereto, ſhall be in full „ 
force in the execution of this act, unleſs altered thereby. 
„ 6 | 

/ And by the ſame ſtatute /. 13. No commiſſioner ſhall Qualification; 
act till he has taken the oaths requiſite to qualify him as a 
commiſhoner of the duties on houſes and windows, and alſo 

the following oath to be adminiſtered by two commiſſioners : 


IA. B. do ſwear, that I will truly and faithfully ex- Oath required 
« ecute the office of a commiſhoner, according to an act to be on by 
e made in the 25th year of the reign of king Geerge the _ 
Third, for transferring the receipt and management of cer= 
< tain duties therein mentioned from the commiſſioners of ex- 

e cife and the commuſſioners of lamps reſpectivelh, to the com- 
miſſioners for the affairs of taxes; and alſo for making 
* further proviſions in reſpect 19 the duties ſo transferred; and 
will determine without favour or affection upon all ap- 


_ © peals which ſhall be brought before me, under the ſaid 


act, according to the beſt of my {kill and knowledge: ſo 
help me God.“ | i 


And if any perſon ſhall act as a commiſſioner (except in 
adminiſtering the ſaid oaths) not having taken ſuch oaths as 
aforeſaid, he ſhall forfeit 100/. ,. 14. wt | 

Alſo by the fame ſtatute, ſ. 19. the commiſſioners in their Aſfeſſors 
precepts for naming aſleſſors for the duties on houſes and 

” WT 2 4098 windows, 
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windows, ſhall give notice, that ſuch perſons are alſo ap- 
pointed aſſeſſors tor the duty on horſes. Gor 
And by the 18th ſection of the ſame ſtatute, every aſſeſſor, 
ſurveyor, or inſpector, ſhall take the fallowing oath, to be 
adminiſtered by two commiſſioners, | 
—_ — « I J. B. do ſwear, that in making the aſſeſſinent, which 
Mfors fur- by authority of an act, made in the 25th f the re 
88 Vauthority of an act, made in the 25th year of the reign 
veyors and in- © of king George the Third, for transferring the receipt and 
ſpcetors. management of certain duties therein mentioned, from the 
© commiſſioners of exceiſe, and the commiſſioners of amps re- 
« ſpeflively, to the commiſſioners for the affairs of taxes, | 


< will charge all perſons according to the beſt of my {kill and if 


knowledge: ſo help me God.” 

And any perſon who ſhall preſume to act, before he ſhal) 
; have taken ſuch oath, ſhall forfeit 20/. Id. 

— 22 4 And every aſſeſſor ſhall, within fourteen days after his ap- 
horſes to deliver pointment, give or leave at the treelting-houſe of every per- 
a liſt thereof in ſon within his limits, keeping any horſe liable to the ſaid duty, 
FC notice in writing, requiring them to produce, within fourteen 
days next enſuing the day of giving ſuch notice, a liſt in 
writing of the number of horſes liable to the ſaid duty kept 
Who ſhall de- and ufed by him within ſuch limits; ſuch lift to contain the 
liver ſuch liſt on greateſt number ſo kept and uſed by him, in the courſe of 
penulty of 1ol. the year, ending on the 5th of April) preceding ſuch notice; 


fr, | 
If no liſt is deli and every perſon ſhall, after ſuch notice fo given or leſt, 


wred. the aſſef. make out the ſaid liſt accordingly, and ſign it with his own 
for wall: = hand, and deliver it to the allefſor, at any Aus after fourteen 
au aſſeſſment. days from ſuch notice, when he ſhall call for it: and if any 
*. perſon ſnall neglect or refuſe to make out, ſign, and deliver 
ſuch liſt, within the time before mentioned, * ſhall forfeit 
101; and the aſſeſſor ſhall, from the beſt information he can 
Which is not to Obtain, make an aſſeſſment upon ſuch perſon, of the number 
be appealed of horſes liable to the ſaid duty, ſo kept hy him; and ſuch 
againſt, aſſeſſment ſhall be final upon the perſon thereby charged 
Who ſhall not be allowed to appeal therefrom, unleſs he 
prove that he was not at his dwelling-houſe, at the time of 
the delivery of ſuch notice, nor between that day and the 
time limited for delivering the liſt to the aſſeſſor; or alledge 
and prove ſuch other =, for not having delivered the ſame, 
as the ſaid commiſſioners ſhall think reaſonable and ſufficient. 

0, 27+ | | 
Aſſeſſors are . Nevertheleſs, the aſſeſſors ſhall not be bound by ſuch lilts, 
13 by ſo delivered to them as aforeſaid, but may, if they find any 
horſe omitted therein, ſurcharge the ſame, and make a true 
aſſeſſment upon every perſon keeping ſuch horſe or horſes 
within their reſpective diſtricts. /. 24. | 


And 


all 
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5 And any aſſeſſor, ſurveyor, or inſpector, making a. ſur- Horſes omitted 
1 charge in "eſpe! of any horſe omitted in ſuch li „ ſhall — 
1 make it after the rate of double the duty, ſo omitted; half | 

f = whereof ſhall go to the perſon making ſuch ſurcharge. 


„. 28. | f 
7 h But by 26 G. 3. c. 79. /. 1. No perſon va 5 any horſe 110, ct exempt- 
—_Te which ſhall be uſed truly, and without fraud, for the pur- ed from the 
paoſe of huſbandry, or drawing any carriage (except ſuch as duty. 
are liable to exciſe duty), or carrying burdens in the courſe 


of the trade or occupation of the owner thereof, ſhall for ſuch 
RE horſe be chargeable with the duty, in caſe ſuch horſe ſhall not 
if, = be uſed for any other purpoſe of riding, except in manner 
_ thereafter mentioned; that is to ſay, 


1. When returning from any place to which any load 
RE ſhall have been drawn or carried by ſuch horſe, or in going 
os by any place from whence ſuch horſe ſhall bring back any 
1 oad: | 3 * 
2. Or on a-couut of ſuch horſe having been rode on, to 
wi procure medical aſſiſtance: | | 
1 3. Or for the purpoſe of riding to or from market: 
43. Or to or from any place of public workſhip: ; 
5. Or to or from any election of members to ſerve in par- 
= liament: | 
. 6. Or to or from any court of juſtice, or meeting of the 
= commiſſioners of taxes. /. 1. . 5 pl | 
And no duty ſhall be paid for any. horſe, the owner of Poor excepted. 
which, on account of his poverty, is exempted from the uſual 
taxes to church and poor. /. 2. 
And no perſon occupying a farm, the rent whereof is un- 4 perſons 
der 70/. a year, and making a livelihood ſolely thereby, who accupy 
ſhall be chargeable with the duty for any horſe being occa- farms un Jer 7ol. 
ſionally uſed for riding, provided the ſame be bona fide kept Var. 
1 por 727% employed for the purpoſe of huſbandry. Same 
SEE /iat. /. 4. 5 
Bu the 25 C. 3. c. 47. If at any time there ſhall be a Where no aſſef- 
= neglect of appointment of aſſeſſors, or if they ſhall neglect ſors are =. 
_ what is required of them by this act, the ſurveyor or in- wa or 
ppector of the duties on houſes and windows ſhall do and SITY 
perform ſuch and the like ſervices as are required from ſuch 
aſſeſſors. . 17. 22 | 
1 And that no perſon * pay the ſaid duties in more di- Horſes kept in 
ricts than one within the fame year ; every perſon mean- different di- 
ing to pay for any horſe in another diſtrict, ſhall ſpecify, in a * 
liſt or declaration, the particular pariſh or diſtrict wherein 
he means to pay for ſuch horſe, and the ſaid aſſeſſors ſhall 
enter the ſaid laſt-mentioned liſt, at the end of their ſeveral ' 
Ff3 aſſeſſments, 
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aſſeſſments, and deliver it to the ſurveyor. of ſuch diſtri, 

that he may tranſmit it to the commiſſioners of taxes : ang 

if any perſon having been aſſeſſed in one diſtriQ, ſhall be af. 

ſeſſed in another for the ſame horſe, the commiſſioners with. 

in ſuch latter diſtrict, on application, are required to alter 

ſuch aſſeſſment, on proof being given that ſuch perſon hath 

a paid the duty in another place. /. 22, 23. 

Aſ:Mors to de- And the aſſeſſors ſhall make and deliver their aſſeſſments in 
liv-r their aſieſſ writing within their reſpective limits, to the ſaid commiſſion. 
e eee ers, or any two of them, within three months aſter the time 
: of their ſo being appointed aſſeſſors; and two of the ſaid com- 
miſhoners ſhall, within one month after, or as ſoon aſter as 
conveniently may be, ſign ſuch aſſeſſments, and ſuch ſur- 

charge as ſhall have been made in the mean time, teſtifying 

their allowance of the fame ; and ſhall appoint two perſons 

named in ſuch aſſeſſment, to be collectors, or any other 

ColeQors, two perſons as they ſhall think able and reſponſible ; and 
ſhall deliver ſuch afleſlments to the ſaid collectors, who are 

required to collect and pay the ſaid duties fo aſſeſſed, and to 

give acquittances for them; and for the payment thereof 


to the receiver-general, the pariſh or place for which they 


are ſo appointed ſhall be anſwerable. /. 25. 
Surveyor or in- And the ſurveyor or inſpector may inipect any ſuch lifts 
ipecor may in- and aſſeſſments before they are ſigned, aud alter and amend 
EN them if he ſhall ſee juſt cauſe ; and the perſons in whoſe cul- 
tody ſuch liſts and aſſeſſments ſhall be, are required, upon the 
requeſt of the ſurveyor or inſpector, to produce them; and 
if the ſurveyor or inſpector ſhall, upon his ſurvey, diſcover 
that any perſon who ought to have been charged with the 
ſaid duty, ſhall have been omitted or under-rated, he ſhall 


certify the ſame in writing under his hand, with an account 


of every horſe ſo omitted, by way of ſurcharge, to any two 
commiſſioners, in order to have the ſame rectified in the ſaid 
aſſeſſment, and to cauſe the duties to be levied accordingly. 
| 26. £4 I 3 
Penalty of a But, by the ſame ſtatute, /. 32. If upon appeal it ſhall ap- 
falſe ſurcharge. pear, that ſuch ſurcharge was falſely and vexatiouſly made, 
the perſon ſo ſurcharging ſhall forſeit and incur ſuch penal- 
ties and puniſhments as in and by the ſaid acts relating to 


the duties on houſes and windows, are inflicted on ſuch per- 


ſons for neglect of duty. /, 32. 
T.o4g-r-keep- As mairy diſkculties may probably ariſe in diſcovering 
ing horſes 12  Jod2ers or inmates who keep horſes liable to the ſaid duty, 
ble to the duty. > 
ſhall be ay lodger or inmate, ſhall, within a week after he 
ſhall be required, by notice in writing left at his houſe by 


1 7 


Fn mats 


— 
. 


it is enactel, That the inhabitant houſeholder in which there 
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- 


Py : 2 * 2 2 af n 
ß 5 4 oe 
4 1 , 8 
* N © 


3 
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5 ; 4 | containing his : | 
every ſuch horſe, to the beſt of his knowledge: and if he 
all' refuſe to deliver ſuch, or omit or miſrepreſent any de- 
WE ccription which ought to be contained therein, he ſhall for- 


beit 201. J 29. 
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| any aſſeſſor, ſurveyor, or inſpector, deliver to, or leave with 


ſuch aſſeſſor, a liſt in writing of every ſuch lodger or inmate, 
chriſtian and ſurname, and an accourt of 


If any perſon ſhall think himſelf over-rated by any aſſeſſ- Appeal 


ment, charge, or ſurcharge, he may, giving ten days notice 
thereof to the ſurveyor or one aſſeſſor, appeal to the ſaid 


W commiſſioners, or any two of them, who are to hear and de- 


termine the ſame z except the appellant ſhall have omitted 


; to deliver ſuch liſt as aforeſaid, and ſhall not aſſign ſufficient 
W cauſe for ſuch omiffion, in which caſe the ſaid commiſſioners 
may diſmiſs the appeal; provided that, at the time of hear- 


ing ſuch appeal, a liſt ſhal! be produced upon the oath of the 


1 appellant, containing the greateſt number of horſes ſubject 
to the ſaid duty, which have been kept by him within the 
W diſtrict within the year preceding, with ſuch deſcriptions 


as to other diſtricts as aforeſaid ; and ſuch appeals are to be 


0 heard on the days appointed for hearing appeals reſpecting 
the duties on houſes and windows: and the commiſſioners 


ſhall not make any abatement in ſuch charge or ſurcharge, 
W unleſs it ſhall appear upon oath, that ſuch perſon is over- 
rated: but they may ſtrike off the penalty on application of 
the appellant, though they confirm the ſurcharge, if it ſhall 


WE appear there was any doubt whether ſuch horſe was charge- 


able or not, and that ſuch horſe was omitted out of the liſt, 
without any intention to defraud the revenue. /. 30, 31. 


And all appeals once heard and determined by two com- Appeals once 


miſſioners, on the days appointed for hearing appeals, ſhall determined to 
be final and concluſive. Subject nevertheleſs, if any perſon 
zs diſſatisfied, to an appeal to the judges, as for the duties on the judges. 
houſes and windows. /. 33, 34. | | 


be final, ſubject 
to an appeal to 


All penalties exceeding 2010. to be recovered in the courts Penalties how 
at We/tminſier ; but penalties not exceeding 20/. may be do be recovered, 


Wa :ccovered before two juſtices, on confeſſion or oath of one 


witneſs, by diſtreſs; half to the king and half to the perſon 
who ſhall inform and ſue for the ſame ; and for want of ſuf- 


2 , | ficient diſtreſs, the offender ſhall be ſent to priſon for any 
= mc not exceeding ſix months, nor leſs than three. /. 36, 39. 


Kecution of this act, and are to obey and execute ſuch pre- 


Finally, all conſtables are to be aiding and afliſting in the Conſtables to 
- obey the pre- 
cepts of the 


1 To as ſhall be to them directed by the ſaid commiſſioners. commiſſioners; 
. 40. | | 
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FI. Duty on Poft-Horſes. 


Former duties The 25 C. 3. c. 51. repeals the duties granted by the 29 
repealed. — . c. 51. and 23 G. 3. c. 63. (tough the bonds given 
| and licences granted in purſuance of thoſe acts are to remain 
in force), and in lieu thereof the following duties ſhall be 
id, Vis. 
Poſtmaſters to "Lex poſtmaſter, innkeeper, or other perſon, who ſhall 
take out an an- Jet to hire any horſe for travelling poſt, by the mile, or frm Ml 
dual hence. lage to ſages or, being a os A uſually letting horſes to Wl 
hire, ſhall let to hire for a day or any leſs . of time, any 
horſe for drawing any coach, berlin, landau, chariot, cala iſ 
with four wheels, chaiſe-marine, chaiſe with four wheels, WM 
or any calaſh chaiſe or chair with two wheels, or any other 
carriage uſed in travelling poſt, or otherwiſe, by whatſoever i 
name it ſhall be called or known, in reſpect whereof ary 
duty now or heretofore, under the management of the com. 
mifloners of exciſe is or has been payable, ſhall pay annually 
55. for a licence, on pain of forfeiting 10/, , 4, 6. 5 
And for every Hor, hired by the mile or ſtage, to be uſed Wl 
ung poſt, in travelling poſt, ſhall be charged a duty of 114. for every 
mile ſuch horſe ſhall be hired to go; and for every dat 
hired for a day, or any leſs per iad of time, ſhall be charged, if 
the diſtance be aſcertained, 144, a mile ; and if the diſtance 
be not aſcertained, 15. 94. for each horſe, to be paid by the 
perſon hiring the ſame. /. 4. 5 
What mall be And every horſe hired by the mile or Hage, ſhall be 
deemed travel - deemed to be hired to travel poſt, though the perſon hiring f 
ling by pol. the fame ſhall not travel ſeveral ſtages on a poſt- road, or 
| change horſes, and though at the ſtage or place, at or 
to which ſuch horſes ſhall be hired, there ſhall not be a polt- 
houſe, nor any poſt eſtabliſhed an ſuch road. /. 42. 
Poſt-horſe duty The poſt-horſe duty impoſed by 25 G, 3. c. 51. is not 
not paid in for- to be paid for horſes employed in forwarding public expreſſes 
4 public on the ſervice of government; as in the caſe of K. w. 
* 5 2 Cook, H. 30 G. 3. when lord Kenyon thus delivered 
is opinion; Though there is no ſpecial exemption of the 
king in this act of parliament, yet I am of opinion that he 
is exempted by virtue of his prerogative, in the ſame man- 
os ner as he is virtually exempted from the 43 Eliz. and eye!) 
21 act impoſing a duty or tax on the ſubjects. Dur. 
; Eaſt. 3. 519. 
The fe of a horſe to hire for the purpoſe of going 
upon buſinels from one town to another, and back agal! 
in the compaſs of a day's journey, is not ſuch a _ 
F F A 


* £4 = \ | 
hire as ſubjects the owner of the horſe to the penalty im- | 
poſed by the 25'G. 3. c. 51. /.'4- though he has not the ; | 
licence which perſons letting horſes to hire, for the purpoſe 

of travelling polt, are required to take out by that ſtatute. 

The words travelling poſt, in that act, are to be conſtrued 
according to the popular acceptation of them. As in the 

the caſe of K. v. Andrew Tovley, Hi 29 G. 3. One 
neighbour lets his horſe to another to go from 7otneſs to 
Aſhburton, and back again, for one ſhilling and fix-pence. - 
Lord Kenyon, Ch. J. The popular ſenſe of the words is to 

be retained ; and when that is ſatisfied, the forty- ſecond ſec- 

tion provides that the circumſtances there mentioned ſhall 

not exempt the perſon from paying the duty. The perſon, 

in this caſe, going on his buſineſs to a market-town and back 
again, cannot poſſibly be ſaid to be travelling pe. either . 
within the ſpirit or the words of this act of parliament, 
which was evidently not intended to extend to every caſe 

of hiring a horſe; and unleſs it did, this caſe is not within 

it. ASurſt, J. This cannot be a hiring to travel pol, 

either within the ſpirit or letter of this af of parliament. 

Groſe, J. If the legiſlature had intended that every perſon 

who lets horſes to hire for any purpoſe, ſhould take out a 

licence, the words © travelling poſtꝰ need not have been in- 

ſerted in the act of parliament. Thoſe words muſt have 

meant ſomething, and they muſt be confined to their popu- 
lar ſenſe, except in thoſe caſes which the legiſlature has 

pointed out in the forty- ſecond ſection; in the expoſition of 

which I perfectly agree with my lord chief- juſtice. know not 
Tos what the practice may be; but, if the argument uſed in fa- 
"op vour of the tax were to prevail, the conſequence would be, 
WF that every clergyman within either of the univerſities, who 
hires a horſe for the purpoſe of attending his church, would 
be equally liable to the duty for travelling poſt; but we 
cannot ſuppoſe that the legiſlature meant to extend it to ſuch. 
caſes, Order of ſeflions for qtaſhing a conviction on this 
Clauſe confirmed. Durnf. & Eaft. 3, 69. | TY 

But a perſon who lets a hgrſe to hire to carry a private 

expreſs, mult take out a licence under the 25 G. 3. c. 51. /. 4. 
which impoſes a tax on horſes let to hire for the purpoſe of 
travelling poſt, Adjudged in the caſe of X. v. John Web- 
ber, H. 29 G. 3. Durnf, & Eaſt. 3, 72. 

No perſon unlicenſed ſhall let out any horſe for hire, Penalty on 
either by the mile or ſtage, or to draw any carriage uſed in P*fon5notlis 
travelling-poſt, or otherwiſe, by what name ſoever they may —— 
be called, for a day, or any leſs period of time, on pain of 
701. h 6. | | | 

And 


hs.” 


Hoꝛfes. _— 
| The words, li And every licenſed perſon ſhall cauſe the words, Licenſed 
cenſed to let 10 let paſt=harſes, to be painted or written in legible charac- 
| arg © ters, on a fign hung out, or in ſome viſible place in the 
ö ut uf front of his houſe, ſtables, or out- offices, on pain of 50. ſ. 9. 
) _ Carriages to And if ſuch licenſed perſon ſhall furniſh his own chaiſes "x 
f gry wang or carriages with ſuch horſes, he ſhall cauſe to be markedor MY 
| name, &c. of Painted on the outſide pannel of each door, his chriſtian and 
the liccuſcd per- ſurname, with the name of the city, town, or place of 
ſon. abode, in letters one inch in length at the leaſt, and of a 
on colour diſtin& from that of the carriage; and continue the 
"$1 ſame thereon while-ſuch carriage ſhall be uſed, And if he 
| ſhall furniſh ſuch carriage for a day or leſs period of time, 
and it {hall have a box, or other outſide ſeat for the driver, 
he ſhall af x upon ſome conſpicuous part of the foot-board 
or other ppt of ſuch box or ſeat, a braſs or tin plate, on 
which be marked or engraved his name and place of 
abode as /aforefaid, and replace the fame as occaſion ſhall 
require; and, if there ſhall be no box or other outſide ſeat 
for the driver, he ſhall affix the ſame on a conſpicuous part 
of the pole, ſhaft, or ſplinter-bar ; on pain of 5/. /. 10. 11. 
Taking off the Any perſon who ſhall take off the braſs or tin plate ſo af- 
engraved plate. fixed, in order to evade the payment of the duty, or the 
ſum of 15. 94. for each horſe to be paid at the turnpike- 
gates, ſhall forieit 10/, ſ. 21. | 
Paſſing without If any carriage upon which a braſs or tin plate is hereby 
ſach mark. directed to be ſo affixed, ſhall paſs through any turnpike 
without ſuch plate aſſixed thereon, the driver ſkat forfeit 
| 405. /. 22. | | | 
Form of weekly . And the commiſſioners ſhall, at the time of iſſuing the li- 
account to be. cence, Cauſe to be delivered to every perſon fo licenſed, i 
cenſed perions, Printed or written papers, intitled, famp-office weekly ac- | 
count; in which ſhall be inſerted the day of the week, and 
in which ſhall be left blanks for the number of horſes and 
miles, and the name of the town or place to which ſuch i 
horſes ſhall be hired to go, and for the day of the month ; and 
alſo the names of the poſtillions or drivers, in the following 


form, or ſuch other form as they ſhall judge convenient. 


0 
Stamp- 


„ . 
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WS Stamp-Office, weekly Account. 
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And 


/ Names of poſtillions or Drivers. 


Month | Week. a 1 | 24 D. = E. F. ” G. H. | l, K. | Es M. Names of pla- 
RT 1 , | — — — ö - | — — — — | mum — — Cees to which 

[= . N e. No. of No. of ſthehorſesare 

N > | | | ed to go. 1 

| | Day. | {Horſes |Mites. Horſes, Miles. Hor es. Miles, Horſes.] Miles. Horſes. Miles. Horſes. Miles. \ | 


| — 


2 | 
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Sunday | 5 | I 2 TE 
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Tueſday | | | 
Wedneſday | 18 | 3 = 
Thurſday | ; = | | 
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And ticket on And ſhall alſo cauſe to be delivered a number of tickets, 


which the num- . ; 
beret Horte ans Whereon ſhall be printed or written the words /tamp-offic,, 
miles are tobe und the word hox/cs, and the figures 1, 2, 3, 4, 5, or 6, a; 


dcnoicd. the tickets may be intended to denote the numbers ; ang 
alſo the word miles, except where the horſes are hired for 3 
day or leſs period of time; and then, inſtead of the word 
miles the words for' a day ſhall be inſerted, and likewiſe 
the amount of the duty, after the rate of 15. 94. for each 
horſe, according to the number of horſes expreſſed by figures 
on ſuch ticket: and if any officer employed in the exeeu- 
tion of this act ſhall refuſe or neglect to perform any thing 
herein directed to be done . him, whereby any perſon may 
ſuſtain any damage, he ſhall be liable to anſwer to the party 
grievedg.all damages, with treble coſts, on an action upon 
this ſtatute of 25 C. 3. c. 51. | | 


Tickets unac- And the tickets ſo delivered to ſuch licenſed perſon, which - 


yn — ſhall remain unaccounted for by him, ſhall be valued in ac- 
Ja.” count, and paid for, in caſe of any deficiency, at the rate of 
Is. 9d. for each horſe, according to the number of horſes 
marked on fuch ticket, and in the receipt given by ſuch per. 

ſon for the fame. /. 14. | | 
Fond to be Every perſon ſhall, when he receives his firſt licence, 
given faithfully give bond to the king in 50/7. that he will, whenever re— 
Go accounts quired, return the ſtamp-office tickets which he ſhall have 
| received, that may remain unaccounted for by him, or pay 
the money due thereon ; and that he will alſo deliver to the 
rſon authoriſed by the commiſſioners, the ſtamp-office ac- 
count ſo delivered to him, and pay all ſums due to his ma- 
jeſty; and that he will faithfully perform all things by this 
act directed to be performed by him. And on breach of the 
condition of the bond, the commiſſioners may put it in 
ſuit ;* and in caſe of judgment againſt the defendant, they 
may, if they think fit, refuſe to grant him any licence for 

the future. /. 13. | 

Poſtmaſtersto And every licenſed poſtmaſter, innkeeper, or other per- 
receive the duty ſon, who ſhall let horſes to hire by the m/e or ftage, ſhall, 
and 3 previous to the uſing ſuch horſes, receive for the uſe of the 
— bh king from the perſon hiring them, one penny halfpenny for 
the mile or each mile, which every fach horſe ſhall be ſo hired to 
Kage. travel, and ſhall then deliver to the perſon hiring the ſame, 
one or more of the ſaid ſtamp-office tickets, as occaſion 
| ſhall require; to which he ſhall add, if an innkeeper, the 
name of his ſign or houſe ; if not an innkeeper, his name; 


and ſhall alſo inſert the name of the city, town, or place, 


where ſuch licenſed perſon reſides; and the name of the 
town or place to which ſuch horſes may be hired to go; 1 
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ir in London, the name of the ſtreet, ſquare, or place there; 
and, in words or figures, the month and _ the month, 
together with the number of miles for which ſuch horſes 
are hired. And if any licenſed perſon, under pretence of 
there being no turnpike on the road through which he mo | 
be hired to go, or under any other pretence, ſhall neg] 
to demand and receive the faid duty of one penny halfpenny "m5 
a mile from ſuch perſon hiring ſuch horſes, or to deliver to or 
him the ticket filled up as above directed; he ſhall forfeit 
10, and alſo be chargeable for ſuch duty as if he had re- 
ceived it. /. 15. g „ e 

And every traveller who ſhall receive ſuch ticket as afore- Travellers to 
faid, ſhall, if he ſhall paſs through any turnpike, deliver it deliver their 
at the firſt turnpike, toll-bar, or bridge to which he ſhall a 
come, to the toll-gate keeper there, who, ſhall demand, re- they arrive at. 
ceive, and file it ; and if any traveller, ſo going poſt, ſhall 
have neglected to take ſuch ticket, or ſhall not deliver it, 
he ſhall, beſore the horſes ſhall be permitted to pals, pay to 
the gate-keeper for every ſuch horſe 15. 94; and the gate- 
keeper ſhall not permit ſuch horſes to paſs, till ſuch tra- 
veller ſhall have paid the fame, or produed ſuch ticket as 
aforeſaid. . 16. | eee 

No traveller ſhall pay for more miles than is expreſſed on ponmaſter 
ſuch ticket; and if any licenſed perſon ſhall inſert in ſuch fraudulently 
ticket the name of any other place than that to which the fling up 
horſes ſhall be hired to go, or ſhall fill up a leſs number of 
miles than were charged to ſuch traveller, he ſhall forfeit 
10/. and the commiſſioners may refuſe to grant him any li- 
cence in future. f. 17, 2 77.99 * WIE * 
Where a ticket ſhall be iſſued, with the number of miles Charging by 
expreſſed thereon, and the perſon ifluing it ſhall charge the the ſtage, in-. 
traveller a ſpecific ſum by the age, and not after any cer- vo A 
tain rate per mile, he ſhall be accountable for one fourth of 
the money ſo received by him, as for the duty; and ſhall in 
that caſe expreſs,” in the ſaid ticket; the money charged to 
ſuch traveller, and enter, in the weekly account, one fourth 
of the money ſo received, and pay the ſame to the collec- 
tor 4 on pain o forfeiting 1% 18. | TIDE .. 2.6 

nd every licenſed perſon, who ſhall let to hire any horſe 1 1 4.1: 

= by the day, or leſs period of time, ſhall, previous 5 ſuch 2 
borſe being uſed, demand and receive, for the uſe of the velling by the 
king, from the perſon hiring the fame, one penny halfpenny 47. 
a mile, where the diſtance thall be aſcertained ; and where 
it ſhall not be aſcertained, then 15. 94. for each horſe; and 
ſhall then deliver to the perſon fo hiring ſuch horſe, one or 
_ of the ſtamp-office tickets afore aid, with the words 
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for a day inſerted thereon, as occaſton- ſhall require; to 
which ſuch licenſed perſon ſhall add, if he is an innkeeper, 
the name of his ſign or houſe; if not an innkeeper, his 
name, and the name of the place where he reſides, with the 
name of the month, and the day of the month; on pain of 
forfeiting 10/. and alſo being chargeable with the ſaid duty 
as if he had received it. /. 19. | Fe 
Day ticket to And every traveller or perſon to whom ſuch day ticket 
be given at the ſhall be delivered, ſhall (if he ſhall paſs through any turn. 


— ea pike in the courſe of the day for which ſuch ticket ſhall 


ſhall paſs, deliver to the gatekeeper there the ſaid day ticket 
which was given to him when he hired the horſes, which the 

_ gatekeeper ſhall receive and file, and, in return, deliver to 
tuch perion a ticket, called an exchange ticket, to be ſupplied 
from the ſtamp-office, containing the name of the county in 
which the turnpike ſhall be, and the words received dey 
ticket, and the number of horſes in the figures expreſſed in 
ſuch day ticket, together with the name of the place at which 
ſuch day ticket was given, and ſome mark or number, de- 
noting the day on which ſuch exchange ticket was iſſued, in 
printed or written letters or figures. Which ſaid exchange 
ticket the toll-taker ſhall deliver to ſuch perſon gratis, in re- 
turn for ſuch day- ticket ſo left with him. And the ſaid en- 
change ticket ſhall be ſhewn by ſuch perſon at every turnpike 
through which he ſhall afterwards paſs on that day. And if 
any perſon, to whom ſuch day ticker ſhall be delivered, ſhall 
not leave it at ſuch firſt turnpike as aforeſaid, or ſhall refuſe to 
ſhew the ticket he received ſo in exchange, at every turn- 

; Pike through which he ſhall on that day paſs ; he ſhall pay 
for every horſe then uſed by him one ſhilling and ninepence, 
before ſuch horſe ſhall paſs, and the gatekeeper ſhall retain 
the fame to his own uſe : and where the name of the owner 

of the carriage ſhall be marked on the foot-board or ſeat, or 
pole, ſhaft, or ſplinter-bar as aforeſaid, ſuch gatekeeper ſhall 
not permit ſuch horſe or horſes to paſs, -until ſuch traveller 
ſhall bave paid the ſame, or left ſuch day ticket, or produced 

| ſuch exchange ticket as aforeſaid. /. 20, 63-00 
Tickets for leſs And in order to prevent evaſions in filling up the faid 
thap two days, tickets, where the horſes are hired to return in leſs than 
two days, andi the diſtance ſhall be aſcertained, it is enacted, 


That where any licenſed poſtmaſter, or other perſon, ſhall 


let to hire any horſes as aforeſaid, to return in leſs than two 
days, and the number of miles inſtead of the words for « dan 
ſhall be inſerted in ſuch ticket; ſuch perſon ſball fill up the 
name of the place to which ſuch horſes are hired to go — 

| | 0 


? 


have been given) at the firſt turnpike through which he | | ; 


NB 
9 
+ 


Rad ad 
* 


bhorſes for drawing a carriage on any ublic road, he ſhall two days or 


-of days for which ſuch horſes ſhall be hired, and the name ceive a note, or 


* j 


the true number of miles, aſcertaining the diſtance both go- 
ing and returning from the place expreſſed in ſuch ticket, 
on pain of 10/. and moreover he ſhall be chargeable with 


the ſaid duty. /. 23. N hl „„ 
When any perſon lets to hire, for two days or more, any Hiring horſes 


deliver to the perſon travelling in fuc kirk, he or to the more. 
driver thereof, a note or certificate, to be ſupp ied from che 

ſtampc office, on which fhall be engraved or printed Hired 

for two or more days, having added thereto the day of the | 
month, the name of the place of his abode, and the number Traveller to r- 


and place of abode of the perſon hiring the fame : and the 3 to 
wif travelling in ſuch carriage, or the driver, ſhall, at the W 0p 
firſt turnpike, Faiver the faid certificate to the gatckeeper, pike for acheck 
which the gatekeeper ſhall receive and file, and, in return, cc. 

ſhall deliver gratis a ticket, called the check tictet, to be 

ſupplied from the ſtamp- office, containing the name of the 

county in which ſuch turnpike ſhall. be, and the words cer- ne 
tificate delivered, and alſo the name of the place where ſuch 
certificate iſſued; with ſome mark or number, denoting the Js, 
day on which ſuch check ticket was iſſued, in letters or 
figures; which check ticket ſhall, be ſhewn to the gate 
keeper, at every turnpike through which the ſaid horſes ſhall 
paſs; and in default thereof, every ſuch traveller ſhall pay 
for every horſe 15. 94. before he be permitted to paſs any 
ſuch turnpike, which the gatekeeper ſhall keep and tetain to 
„ d 

And if any poſtmaſter, or other perſon, ſhall, in ſuch Penalty on de- 
certificate, inſert any falſe or fictitious name, or place of livering falfe or 
abode, of the perſon hiring ſuch horſes; or ſhall, in letting e 
out the ſame, by any device or colluſion, pretend to let 
them out for a longer time than they were actually hired, 
in order to evade the duty, he ſhall forfeit 20/. and the com- 
miſfioners may refuſe him a licence in future. II. 

Provided, that every horſe hired for drawing any carriage Horſes hired for 
as aforeſaid, for any leſs time than two days, ſhall be leſs than two | 
deemed, for the purpoſes of this act, to be hired for a d hy, 27% tobe 
an _ ” ſubject to the ſame regulations as horſes hired ET 
or a day, /. 25. * ae 5 SER. 
Every gatekeeper who ſhall have received any of the Gatekeeper 
day tickets, or certificates, for two or more days as aforeſaid, neglectiug his 
and ſhall refuſe to deliver gratis to any traveller the ticket 
to be given in exchange; or who ſhall deliver the exchange= ' 
ticket, without having received the ſtamp-office days ticket, 
or certificate, or who ſhall alter any of the tickets hereby 

5 | directed 


* 


directed to be filed by him, after they have come to his cul. 
gt or ſhall deliver any of the kc om directed to be filed 
by him, to any perſon, other than the perſon duly authoriſed 
to receive the ſame, ſhall forfeit 40s. . 26. | | 
\ No horſes tobe T © prevent perſons evading the duties upon horſes hired iſt 
14 let to travellers hy the mile or ſtage, under pretence of letting them for a 


1 - _ the mile qay or leſs time; no perſon, at whoſe houſe or other place 4 
4 * any traveller ſhall change horſes, ſhall let to hire any horſes IR 
1 | do ſuch traveller, in any other manner than by the mile or 
ſtage, on pain of 107. /. 32. 

49 Where inn- And in order to prevent obſtructions to travellers, from 


11 Keepers carnot the name of the town or place to which ſuch horſes may 1 

1 furniſh horſes. he hired to go, being inſerted in the ticket, as aforeſaid; 

[1 any licenſed perſon, at whoſe houſe any traveller ſhall apply 

48 / to change horſes, if he cannot furniſh horſes to convey him 
4:1 on his journey, ſhall iſſue to ſuch traveller requiring te 
ſame, a freſh ticket, properly filled up, and receive the duty MR 

thereon, and charge himſelf therewith, as if ſuch horſes ha! Wi 

| been bired from himſelf. /. 33. | 1 
Perſons _ And to prevent evading the payment of the duty, by per- 
— be mitting carriages conveying perſons poſt to be drawn by Wt 
accountable for horſes which have paid the duty for the ſtage, under pre- 

the duty. tence, of ſuch horſes being on the return home; every per- 

| ſon licenſed, whe ſhall take the hire for ſuch horſes by the 

mile, or from ſtage to ſtage, ſhall be conſidered as the per- 

ſon to whom the duties ſhall be paid, and ſhall be account- 

able for the ſame as if he was the actual proprietor of the 

horſes, though they belong to any other licenſed perſon, 


account. to him from the ſtamp-oifice, the number of horſes uſed in 
travelling. poſt, the number of miles for which they ſhal 
have been fo uſed, and the name of the place to which ſuch 

horſes were hired to go, and alſo the number of horſes let 

to hire for a day, or ſe time, and the certificate ſo iſſued 

by them as aforeſaid, and the day of the month on which 

the ſaid day- tickets were uſed, or ſuch certificate was iſſued; 

ether with the names of the poſtillions or drivers: which 

account ſhall! be ſigned by ſuch licenſed perſon, and wit- 

neſſed by the hoſtler or other ſervant employed in getting 

ready ſuch horſes ; and ſhall be open, when required, to the 
inſpection of any perſon authoriſed under hand and ſeal b) 

the commiſſioners. . And ſuch licenſed perſon, reſiding il 

| London or Meſiminſter, ſhall on the firſt Tueſday or We 

neſday in every month, and ſuch other perſon, refidicg 

within five miles of the head office, or within the bills, oy 


„ 1. 
Poſtmaſter to Tiers licenſed perſon ſhall inſert, in the account delivered 


commiſſioners, if the 
licence for the future. ſ. 30. 

And every perſon licenſed ſhall, when he delivers his ac- Accounts to be 
count at the head office, or the collectors reſpe 
oath to the truth thereof, in the form following: 


now by me delivered, 


Holes: 


'on the firſt Thurſday or Friuuy in every month, or at ſuch : 
other times as may be appointed by the commiſſioners, on. 


public notice given in the Gazette, deliver at the head office 
the accounts herein before directed for the four weeks, end- 
ing on the Saturday preceding ſuch day of delivery, and 
ſhall then pay the ſum due thereon: on pain of 10/. for 
every default in not delivering ſuch account, and double the 
amount of money ſo due, for the .non-payment thereof, 


27. | 
1 And every perſon not reſiding within the bills, ſhall, on row 


the like pain, at the times and places to be mentioned at out of the bills 
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perſons 


the foot of the firſt licence granted to him when it ſhall fall account, 


be delivered, and afterwards at the foot of every receipt 


given to him by the collector for the money paid in by him, 


attend, and there deliver in and pals his account for the 


week, ending on the Saturday preceding, and pay the 


money received by him to the collector: provided, that he 
ſhall not be compelled to travel for payment of the ſaid du- 
ties, or other cauſe concerning the ſame, if he live in a 
market-town, out of ſuch town, or if he live out of a 
market · town, then to no other place than the neareſt mar- 


ket-town. /. 28, 40. 
And ſuch perſon ſhall enter, in his weekly account, the p ,, to 
tickets or certificates iſſued by him on the day on which enter tickets, 


they ſhall be iſſued: and if he ſhall date any of the poſting- &c. in their 


tickets, day-tickets, or certificates, by him delivered, in any W account. 
other manner than they ſhall, at the time of ſuch delivery, 
be entered in his weekly account, he ſhall forfeit 405. f. 29. 

And every licenſed perſon who ſhall be guilty of any con- poſtmaſters de- 
cealment, or other contrivance, to defraud his majeſty of the frauding his 
ſaid duties, or any part thereof, ſhall. forfeit 50/; and the 2 forfeit 
y think fit, may refuſe to grant him any 4 


: delivered 
Rively, make cdl. d on 


«I A. B. do ſwear, that the ſeveral weekly accounts, 04th to be ad- 


Vor. II. (22.) Ge "os 


of the duties ariſing upon horſes, miniſtered. 
which I have let for the purpoſe of travelling poſt, or other- 
wile, from the day of to the day of 

as far as the ſame haye been entered and kept by me, are 
fair, juſt, and true accounts; and that I have charged there- 

in the duty for the true number of miles, received for the 
ule of his majeſty,” from travellers who have hired horſes 

from me, and that I have inſerted therein an account of all 
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the day- tickets, notes, and certificates, iſſued by me; and 


as far as ſuch accounts have been entered and kept by an 
other perſon or perſons, I verily believe the ſame to be true. 
So help me God.“ / 44. 


Reward to the And as a compenſation to the gatekceper for his trouble, 
4 ot he ſhall receive from the collector, or other perſon, to whom 
pound. he ſhall deliver the day- tickets and poſting- tickets by him 
| received, after the rate of 34. for every pound which the 
duties upon any ſuch tickets ſhall amount to. + 34. 
Who ſhall de- Provided, that for ſuch compenſation he ſhall bring the 
8 the ſaid tickets, if within five miles of the head office, then to the 
ſaid office, or ſuch other place within the bills as the com- 
miſſioners ſhall appoint ; elſewhere, to ſuch places and at 
ſuch times as the collector appointed to collect ſuch duties 
ſhall require; and deliver up ſuch tickets to the receivet- 
general or collector to be appointed as aforeſaid. /. 35. 
But if he ſhall not bring the ſaid ſtamp- office tickets, at 
the times and places aforeſaid, he ſhall, upon demand at the 
turnpike- gate, deliver them to the collector appointed by 
the commiſſioners, on pain of 55. for every ticket. /. 36, 
Negle Sing to And if he ſhall wilfully neglect to demand, or refuſe to 
demand tickets. receive any ticket hereby directed to be delivered to him, or 
NE to file it, hedhall, for every offence, forfeit 5/. /. 37. 
— leſs And if he ſhall fraudulently accept leſs than he is autho- 
< ought. tied to demand and receive, he ſhall forfeit 20s. . 38. 
Commiſſioners There being many public roads on which no turnpikes 
may cre< gates. are erected, ſo that ſuch tickets as aforeſaid cannot be re- 
| ceived and filed, as directed by this act; it is enacted, That 
the commiſſioners may erect bars and gates acroſs any pub- 
lic road, for the receipt of ſuch tickets, and place per- 
ſons thereat, who ſhall have the ſame power, and be liable 
to the ſame penalties, as turnpike- men. /. 39. 
Forging, and If any perfon ſhall forge or counterfeit any ticket ot 


uttering forged certificate, or utter any forged or counterfeit ticket or cer- 


tificate as true, with intent to defraud his majeſty of the du- 
ties, he ſhall forfeit 50/. /. 55. | 
I be receiver-general at the head office, and the collec- 
tors appointed elſewhere, ſhall make an allowance of 34. in 
the pound, to thoſe who are licenſed to let horſes for hire, 
by the mile, ſtage, or day, for all money by them paid in 


reſpect of the duties on horſes ſo hired as aforeſaid, and they 


may deduct the ſame in their account. EE 
Hackney coach- But nothing in this a& ſhall extend to horſes uſed in li- 


es cxempted, cenſed hackaey coaches, employed to go to no gr 


De - 
N % 


tance than ten miles from London or //:/iminſler, and the 


ſuburbs thereof. J. 41. I 
. Lvery perſon who ſhall keep any coach, berlin, landau, Perſcns keeping 


> 74 . : "1; 7 Rtage-coaches 
chariot, calaſh, chaiſe-marine, chaiſe-diligence, or other car- - =” 35" % 
riage with four wheels, or any calaſh, chaiſe, chair, or other d. 
carriage with two wheels, by what name ſoever it ſhall be 


called, to be employed as public //age-coaches or carriages, 


for the purpoſe of conveying paſſengers for hire, ſhall take 


out a licence, for which he hall pay 5s. and ſhall renew 
the ſame annually ten days at mY 7 the end of the 

ear, on pain of forfeiting 100. /. 45, 40. | ; 
f And dach perſon, which he ſhall receive ſuch licence, ſhall 5 3 
declare from what place, and ts what place ſuch carriage is man de- 
intended to be uſed; diſtinguiſhing the number of miles be- clare to and 
tween the two extreme towns or places ſuch carriage is in- 22 pw 
tended to be drawn, and the number of journies it is intended 3 
to be uſed, either in the day, or in the week, that the ſame 


may be inſerted in ſuch licence; and ſuch perſon hall give 


bond to his majeſty in 20/. or treble the ſum the duty for 


the journies inſerted in ſuch licence for one month would 
amount to, at the option of the commiſſioners, for account- 
ing for and paying ſuch ſums as may be due for ſuch 
journies. /. 49. 
The ſame ſhall be under the management of the commiſ- 
ſioners of ſtamp- duties. /. 5, 46. Os 
And any two commiſſioners of the ſtamp- duties, or per- 
ſons authoriſed by them, may grant licences for letting i 
horſes to hire. /. 7. . 4 
And as it may be difficult to aſcertain the number of times Perſons exceed 


ſuch licenſed carriages, making ſhort ſtages, may go in a ing their uſual 


day, the commiſſioners, or ſuch officers as they ſhall ap- hen af. 


point, may make allowances as ſhall appear juſt, to any li- certain the ſame 
cenſed perſon ; upon oath made by the owner of the nutn- upon oath. 

ber of jourhies actually made in a * where the ſame ſhall 
differ from the number expreſſed in the licence. /. 51. 

All diligences, coaches, or other carriages, which ſhall S__ agg 
go from London or Meſiminſter to any place in the country, 5 

or come from the eountry to any place in London or i- 
minſler, ſhall be licenſed by the commiſſioners. at the head- 

office, or ſome perſon authoriſed by them; /; 50, _ 

And every perſon licenſed to uſe any ſuch deligence, coach, Name to be 
or other carriage as aforeſaid, ſhall cauſe to 55 marked or Painted on the 
painted, on the outſide pannel of each door, his chriſtian and Bor. ä 
ſurname, and the place from whence they ſet out and to 
which they are going, in large and legible characters, and in 


letters of the colour diſtinct from that of the carriage, each 
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letter to be one inch in length, under the penalty of 19, 

J. 52. 
Duties on ſtage- And the proprietor of every ſuch coach, or other carriage, 
— 8 licenſed to go from London to any other place, or fr, any 
other place t London, ſhall, on the firſt Monday in every 
month, between the hours of eight in the morning and two 
in the afternoon (unleſs it be an holiday, and then on the 
next day) pay the ſaid duties to the receiver-genern], or the 
proper oiAcer, at the head othce ; and if licenfed from any 
town in the country to any other town than London, he ſhall 
pay them to the perſon authoriſed to receive them under the 
| hands and ſcals of three commiſhoners ; on pain of 5/, J. 
One licence will No perſon ſhall keep more than one inn, houſe, or pl:ce, 
only qualify for by virtue of owe licence, on pain of forfeiting 20/; nor 


one iun, or Unc f , 4 
carriage. more than one coach, diligence, or other carriage, by virtue 
of one licence. /. 8, 47. 

Poſtmaſter If any poſtmaſter or other perſon licenſed to let horſes, 
dying. ſhall die; his executors, adminiſtrators, or perſons ſucceed- 


ing to ſuch inn, houſe, or place, may let horſes to hire, in 
manner aforeſaid, provided a licence be taken out within 
thirty days after the death of ſuch perſon, /. 43. 
Perſon diſcon- If a licenſed proprictor of any coach or other carriage 
tinuing any car- ſhall chuſe to diſcontinue the uſe thereof, he ſhall give no- 
— tice in writing, ſeven days at lealt, before he diſcontinues it; 
and ſuch notice ſhall be indorſed on his licence or bond; and 
from thenceforth, on payment of all arrears, he ſhall be no 
longer chargeable for it. /. 53. 
Penaltics how The pecuniary penalties on this act, (if ſued for within fix 
diftributcd aud calendar months) ſhall be half to the king, and half, with full 
A coſts, to him who ſhall inform and ſue. If not ſued for within 
fix months, they ſhall belong to the king. /. 56, 58. 
And ſuch as ihall amount to 50. or more, ſhall be ſued 
for in the courts at //:/tmin}ier. /. 57. | 
Penalties under Such of the pecuniary penalties as are under 50/. may be 
— how reco- tecoveted beiore one juſtice reading near the place where 
et cd. : = ; 
| the oFence was committed ; who ſhall, on information ex- 
hibited or complaint made, ſummon the party accuſed, and 
the witneſſes on either fide ; and, on due proof made, by 
confeſſion or oath of one witneſs, he may iſſue his warrant of 
diſtreſs and ſalè of the, offender's goods, if not redeemed in 
ſix days; and for want of ſufficient diſtreſs, the juſtice ſhall 
comniit him to priſon for ſix months, if the penalty ſhall not 
be ſooner paid. /. 59 | | 
If any perſon. who ihall be ſummoned as a witneſs by vir- 
tue of this act, ſhall neglect or refuſe to appear and give 
evidence before ſuch juſtice, without a reaſonable excule a 


Wieneſſes uot 


appcuring. 
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be allowed by ſuch juſtice ; or appearing, ſhall refuſe to be 
examined upon oath ; he ſhall forfeit 40s. to be levied and 
:4 paid as the other penalties herein before directed. 80, 5 
== A ſummons by ſuch juſtice of the pro; ,1etors of ſuch 2 2 
n . IC1EnNt lum- 
c coaches or other carriages, left at the inn or place where oo 

WT the carriage ſhall put up, with the perſon who keeps the 
books for taking places in ſuch carriages, ſhall be deemed 
good ſervice on ſuch proprietor, though he may not have 2 
reſidence at ſuch inn or place. /. 61. | 
| And the juſtice, if he ſhall ſee cauſe, may mitigate the 
penalty, 0 coſts and charges of the officers and in- 
formers being allowed over and above the mitigation, ſo that 
mae penalty be not reduced to leſs than one half, over and 
above the coſts and charges. /. 63. 15 5 

The conviction may be in the form, or to the effect fol- 


lowing, mutatis mutandis: 


Be it remembered that on the day of in the Form of con- 


7 . of our Lord or in the county of A. 
0 . came before me E. B. eſquire, one of his majeſty's juſtices 


A = of he peace for the ſaid county, rehding near the place where 
= the Hue was committed, and informed me, that A. B. of 
1 on the day of now laſt paſt, at in 
RE the /aid county, did [here ſet forth the fact for which the in- 
formation is laid] : //hercupon the ſaid A. B. after being duly 
HE /ummoned to anſwer the ſaid charge, appeared before me on 
e day of at in the ſaid county, and hav- 
9 ing heard the charge contained in the ſaid information, declar- 
ed he was not guilty of the ſaid offence: _ | 
oy did not appear before me purſuant to the ſaid ſum- 
mons | : | 
But the ſame being fully proved upon the oath of C. D. a 
creatble witneſs, it manifeſtly appears to me, that the ſaid A. 
B. is guilty of the offence charged upon him in the ſaid infor- 
nation; I do therefore hereby convidt him of the offence afore- a 
. ſaid, and do declare and adjudge that he the ſaid A. B. hath 
_ 7 feed the ſum of of lawful money of Great-Britain, 
Vr ibe «fence aforeſaid, to be diſtributed as the law directs, 
_ <<: 4:ng to the form of the ſtatute in that caſe made and pro- 
We my Given under my hand and ſeal, the day of 


{9 Any perſon who ſhall think himſelf a 3 b the de- ppeal 
_ f<rmination of the juſtice, may, (on girin focurity to the ” 
amount of the penalty, and ſuch coſts as ſhall be awarded, if 
tae judgment ſhall be — appeal to the next ſeſſions; 


8 3 Who 
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5 who may ſummon and examine witneſſes upon oath ; and, 


ſhould the judgment be affirmed, they may award him to 
pay coſts as to them ſnall ſeem meet. /. 59. | 

But if the next ſeſſions ſhall fall within tix days after ſuch 

conviction, by giving ſuch ſecurity as aforeſaid, he may appcal 
to the next ſubie quent ſeſſions. Id. . 


77l. Farming the Poſt Horſe Duty. 


The mode to be purſued for letting to farm the duties 
granted by the 25 G. 3. c. $I. upon Hees travelling p:jj, 


and  timey and on Hag e-coaches, is pointed out by the fol- 


| lowing act: 2 

Daties on poſt- Ly the 27 G. 3. c. 26. The commiſſioners of the trea. 

h do de ict ſury, or commiſſioners of the ſtamp- duties, being authorited 

* by them, may let to farm the duties granted by 25 C. 3. c. 
51. upon horſes travelling pes, and by time, and on ſlage- 
coa his. J. I. | f | 

Di*rias tobe And they may fix ſuch diſtricts as ſhall appear moſt con. 

lcd on. venient for farming out the faid duties, and ſhall give one 
month's notice in the Gazette of the time and place of letting 
them, ſpecifying the diſtrifts, and the ſum which ſuch duties 
are propoſed to be put up at, and the office where propoſals 

| are to be delivered. /. 2, 3. 

rr when Rut no propoſals ihall be proceeded cn which are not de- 

ont livered three days previous to the days fo appointed, ſigned 
by the name of the party, and mentioning his place of abode, 

| and for what diſtrict he intends to be a bidder. /. 4. 

vnporotlete Such dutię ſhall be let for any term nat exceeding three 

lixidy, years, and ſnall be put up at a rent not leſs than the groſs 
amount which they have produced within the year, ending 


Aug 1, 1786; and the higheſt bidder ſhall be the farmer 


thereof for three years, or ſuch ſhorter term as may be de- 


termined on, and as ſhall be mentioned in the Gazette: and 
he ſhall. execute a contract, and give bond to his majeſty, 
with three ſureties, for the payment of the rent in the man- 
ner agreed on. /. 85. 

But a clauſe ſhall be inſerted in every ſuch contract, that 
it ſhall be void, on any reſolution made by the houſe of com- 
mons for that purpoſe, on giving ſix months' notice to tie 
perſon contracting. /. 6. „ 

r esnot being When any diſtrict ſball not be let at the time fixed by 
N . the time ſuch ad vertiſement, the commiſſioners may fix on any future 
en . ö | 


day 
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day for letting it, in the manner and upon giving notice 
as aforeſaid. /. 7. 5 beitzg entered into; ad bord Deputations 1 


And upon any contra 
; . : be given to the 
given as aforeſaid, the commiſſioners ſhall appoint the con ra pen 


tracting party to be collector of the faid duties, and autho- 

riſe him to take bonds from the petſons licenſed, in the name 
"of his majeſty z and to execute all things touching the col- 

lecting, managing, and accounting for the ſaid duties, as ful- 

ly as the collectors, or other perſons appointed under the 


aforeſaid act, are authoriſed to do. /. g. 
And thoſe perſons who ſhall farm the ſaid duties, with the Farmers of the 


cConſent of the commiſſioners, may vary the mode of keeping 3 SE 
we weekly account, directed by the ſaid act of 25 C. 3. c. keeping the ac- 
51. to be kept by perſons letting out horſes to hire for tra- count. 

velling poſt, or by time, as they ſhall judge convenient ; and 

ſhall be at liberty, by any indorfement, or on the face of the 

ticket or certificate to be delivered by them to the licenſed 

RE perſons, to add the name or number of the diſtrict they farm. 

And any perſon who ſhall forge or counterfeit the faid tic- 

Lkeets, or be aiding therein, or in uttering as true a 7 
A ticket or certificate, with intent to defraud ſuch farmer, ſhall 
WE forfeit 50. .. 9. 8 


4 All the powers, proviſions, penalties, directions, matters, Powers granted 
and things, preſcribed by the 25 G. 3. c. 51. with reſpect by the ne 7 
WE to the ſaid duties, or the collectors thereof, and not hereby {77 0000. 


altered, ſhall be in full force and effect, and may be carried execution of this 
into execution by the perſon farming the ſaid duties, as fully act. 
as if the ſame had been re-enacted in this act; and ſuch far- 
mers ſhall have the ſame ® 1edies for recovering ſuch duties 
within their reſpective diſtricts, as the collectors appointed 
by the ſaid commiſſioners now have. /. 10. 
17.5 And all bonds from thoſe perſons who are licenſed ſhall Bond- to be 
Wk be taken in the name of the king, and may be ſued for in the taken in the 
; name of the attorney-general, or other perſon, as in the king's name, 
aforeſaid act directed. Provided that all ſuits proſecuted in 
the name of any ſuch farmer ſhall be deemed popular actions 
to all .intents and purpoſes: and ſuch farmers ſhall have the 
ſame remedies for recovering the ſaid duties, as for duties 
payable to his majeſty. /. 11. 8 
And in order to prevent diſputes where the duties may be Dutics ſhall be- 
collected in one diſtri, and the tickets delivered in another; long to the di- 
the ſaid duties ſhall belong, and the tickets iſſued thereupon ridts whence 
ſhall be returned and accounted for to the perſon why ſh.1l 1 
be the farmer within the diſtrict where ſuch tickets ſhall have 
Hlucd, and where ſuch licenſed perſon iſſuing them ſhall re- 
ſide. And the gate-keepers at whoſe gate ſuch tickets ſhall | 
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456 poſes, 


be delivered, ſhall return them to the farmer from whoſe di. 
ſtrict they ſhall have iſſued, at the time and in the manner 
as they are directed to be returned to the collectors, by the 
aforeſaid act. /. 13. | 
Licenfed per- Every licenſed perſon reſiding in London or Meſi minſfer 
ſous arc to de- or within five miles of the head office, or within the bill; 
counts to the {hall deliver to ſuch farmers the accounts directed by the ſaid 
contractors, act to be delivered, and pay at ſuch place in London or [Pest. 
minſter, and at ſuch times as ſhall be appointed by public 
notice in the London Gazzite ; and every licenſed perſon 
elſewhere, ſhall, at the times and places to be mentioned at 
the foot of his licence, and afterwards at the foot of every 
receipt giyen by the collector for the money paid on account 
of ſuch duties, attend, and there deliver in and paſs his ac. 
counts, and pay the duty received by him to the perſon ſo 
appointed collector thereof, under the penalty directed in the 
faid act. But ſuch licenſed perſons ſhall not be obliged to 
travel for the payment of the ſaid duties farther than the 
neareſt market-town. /. 14. 


Contractors not Perſons who farm the ſaid duties ſhall not thereby ve diſ- 


dilqualited. qualified from voting for members of parliament, 5 15. 


Licenſed perſons No contract for farming the {aid duties ſhall be made with 
ſhall not con- any licenſed perſon, nor with any perſon for his uſe, or that 
— tor the Cu- he ſhall have any intereſt in, or benefit ſrom; but the ſame 
| ſhall be void: or if any ſuch contract ſhall be aſſigned to 
any perſon as aforeſaid, or to any other perſon for his uſe, 
ſo that he ſhall have any intereſt therein, or beaefit there- 

from, ſuch aſſignment ſhall be void, /. 16, 


VIII. Ibo. fe- Dealers to be liceſed, 


By the 24 G. 3. c. 31 e. 2. it is enacted, That every 
perſon exerciſing the trade or buſineſs of a hor/e-dealer, may, 
in order to be exempted from the duty on horſes, take out a 
licence from the ſtamp-officers, for which he ſhall pay 10/. 
if within the bills, elſewhere 5/ ; which licence ſhall be re- 
newed annually ten days at leaſt before the end of the year. 
And it is further enacted, That he ſhall cauſe the words, 
Licenſed to deal in horſes, to be put up in large letters, either 
on a ſign hung out, or on ſome viſible place on the front of 
his houſe, gate way, or ſtable; and if he ſhall fell any horſe 
without fixing ſuch token, he ſhall forfeit 5/; to be reco- 
vered in like manner as the penalties againſt perſons neglect- 
jag to pay for ſaddle and coach-horſes. /. 1, 2, 3, 4+ 


(RL 
Hozſe-Races. 


enacts, That no perſon ſhall enter, ftart, or run any horſe, 
(mare or gelding) for any prize, unleſs the ſame ſhall be 
bona: fide his own property; on pain of forteiting the lame, 


or the value thereof. ' | | YR; 
Nor ſhall one perſon enter and ſtart more than one One perſon to 
horſe for one and the ſame prize; on pain that every ſuch ut on 


11 en borſ 
horſe, except that which was firſt entered, ſhall be forteited, * e. 


or the value thereof. 


It is further enacted, by the ſame ſtatute, that no plate, Plate, &. not to 


prize, ſum of money, or other thing, ſhall be run for, or | no leſs 


advertiſed or proclaimed to be run for, that is not of the real 
and intrinlic value of 501. or upwards: and if any perſon 
{hall enter, ſtart, or run any horſe for any ſuch plate, prize, 
or ſum of money, under the value of 50“. or ſhall. make, 
print, advertiſe, or publiſh any advertiſement of any ſuch 
prize, every perſon ſo entering, ſtarting, or running ſuch 
horſe, ſhall forfeit 200] ; and every maker, printer, or pub- 
liſner of ſuch advertiſement, ſhall-forfeit 100/. | 9 2 


And no perſon ſhall ſtart or run any match for any ſum Match to be for 
of money or other thing, unleſs it be at Newmarket or Sol. or upwards.» 


Black Hambleton, or unleſs ſuch ſum or other thing be of the 


real value of 50!. or upwards, on pain of 200“. | : 
The penalties by this act are to be recovered in the courts — 
= at //:/tmin/ter, or at the aſſizes; half to him who ſhall ſue, 
and half to the poor of the pariſh where the - offence ſhall 


de committed. 


And all ſums of money paid for entrance ſhall go to the 


ſecond-beſt horſe. 


Twenty-five pounds betted on each fide is deemed a 


JF | match fer 50/. though the ſum of five pounds was given by: 
* 8 | one of the parties to procure the bet; as in the caſe of 
RE £:4mcad and Gale, E. 9 G. 3. An action of covenant was 


brought upon articles to run a horſe-match. The agree- 


went was, that each ſhould ſtart bis mare, and if either of 


them ſhould refuſe or neglect, he ſhould forfeit 2 5/. to the 


| | Qther. It was therefore a match for 25], each ſide, play 


or pay: but the plaintiff was to pay the defendant 51. be- 
forehand, as -a- conſideration to induce him to make the 


match. The defendant afterwards refuſed to run the match; 
m 


PHE 1 G. 2. 6. 19. (after ſtating that the great num- The real owner 
FT ber of be bor bal plates or prizes encouraged 92ly can tart a 


£f ' : ? 1 horſe f 
dleneſs, and prejudiced the breed of ſtrong and uſeful horſes); 127 125 
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Hoꝛſe⸗ Races. 
in conſequence of which the plaintiff brought this action 
againſt him for the 25“. and aſſigned the breach of covenant 
in the defendant's not ſtarting the mare. The cauſe was 
tried before Mr. baron Perrot, who conſidered it as a match 
for 50/. and directed a verdict for the plaintiff, with liberty 
to move in arreſt of judgment. A motion in arreſt of 
judgment was accordingly made, and, after ſome altercation 
whether this matter came within the ſtatutes of gaming, the 


matter was reduced to this ſingle queſtion, Whether this 


Duty on horſo- 
Facing. 


2l. 2. paid or 
oue car. 


Clerk of the 


courſe to ac- 


count and pay. 


was a match for 50/. or for leſs than 5o/. ? If for leſs than 
50“. it is prohibited by the 13 G. 2. c. 19. For the de- 
fendant it was urged, that the match was only for 25“. as 
neither party could loſe more than that ſum ; or at the ut. 
moſt, a match for 45. the total of both ſums riſqued 
amounting to no more; for there was no riſque remaining 
upon the 51. The court took a few days to conſider this 


buſineſs ; after which lord Mansfeld declared they were all 


of opinion, that this was a match for 50/. though the ſtakes 
were unequal, of which the plaintiff contributed 3o/. and 
the defendant 20/; that is, they ſtaked after the proportion 


of three to two. Burr. Nan. 2432. | 
By the 24 G. 3. c. 31. it is enacted, That for every 


horſe entered to ſtart or run for a plate, prize, ſum of money, 
or other thing, a duty ſhall be paid of 2/. 25. over and 
above all other duties. . I. 


And by the fame ſtatute, /. 5. The owner of every hork 


entered as aforeſaid, ſhall previouſly pay to the clerk of the 


eourſe, or other perſon authoriſed to make ſuch entry, the 


ſum of 2/. 25. as the duty for one year: and if he fhall neg- 
lect or refuſe fo to do, he ſhall forfeit 20/. 

And the clerk of the courſe, or other perſon receiving 
ſuch entrance-money, ſhall, within fourteen days after the 
receipt thereof, Ive an account of, and pay the ſame, to 
the diſtributor of the ſtamps, on pain of 100/. for not de- 
livering ſuch account, and double the money due at the time 
of ſuch default; and the diſtributor ſhall allow him rs. in 
the pound for all monies accounted for and paid by him, 

: ©, 5. & | x 
2 The penalties and forfeitures on this act may be re- 
covered before any neighbouring juſtice by diſtreſs ; half to 
the king, and half to him who ſhall fue ; and for want of 
ſufficient diſtreſs, the offender ſhall be committed to priſon 


for three months, unleſs the penalty ſhall be ſooner paid. 


Appeal. 


10, 20. l 
/ Perſons who think themſelves aggrieved may appeal to the 
next ſeſſions, (giving ſecurity to the amount of tae N 

er an 


Houſe. | 459. 
ET coſts) whoſe determination ſhall be final, and chey may 


award coſts at their diſcretion. Id. wo por Go, 
(6! -j Penalties may be mitigated, but not exceeding one mol- Mitigation. 
_ ety thereof, excluſive of the coſts, /. 21. 5 


£ 


1 For ſeveral. particulars with regard to betting, winning, 
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1 Houſe. 
5-1 43 I E houſe of every man is to him as his caſtle and for- Houle, what, ha 3 


treſs, as well for defence againſt injury and violence, as 


WE for repoſe. Co. 5 Rep. FR 
_ Thc houſe of a man has privilege to protect him againſt 
an arreſt, by force of a proceſs of the Jaw at the ſuit of the 
fab ect.. ] G&àrm | 

i Michael Foſter ſays, a man's houſe is his ale, or 
ſafety and repoſe to himſelf and family; but if a ſtrangerrr 
who is not of the family, upon a purſuit takes-refuge in the 
houſe of another, this rule does not extend to him; it is not 
his caſtle ; he cannot claim the benefit of ſanctuary therein. 
Po. 319. e 239 ee SHORE Of 

A man's home or habitation, ſays judge Blachſtone, is ſo How protected 
far protected by the law, that x any perſon attempts to b the law. 
break open a houſe in the night-time, and ſhall be killed 
in ſuch attempt, the ſlayer ſhall be acquitted and diſcharged. 
And ſo tender is the law in reſpect of the immunity of a 
man's houſe, that it will never ſuffer it to be violated with 

impunity. Hence ih part ariſes the animadverſion of the 

law upon eaves-droppers, nuiſances, and incendiaries; and 

to this principle it muſt be aſſigned, that a man may aſſem- 

ble people lawfully together (at leaſt if they do not exceed 

eleven) without danger of raiſing a riot, rout, or unlawful 

aſſembly, in order to protect and defend his houſe, which he 

is not permitted to do in any other caſe. 4 Bach. 223. 

In the caſe of burglary, which is breaking and entering a Variety of in- 
dwelling-houſe in the night-time, with intent to commit ſtances in which 
felony, it is a capital offence, though no felony be actually — _ A- 

| Committed. And where the offence falls ſhort of burglary, fafety mig 
it is by ſeveral particular ſtatutes made felony without be- curity, and pro- 
nefit of clergy, to rob any dwelling-houfe in the day-time, tection of a 
any perſon being therein; or ſtealing in the day-time to the 3 
f | | value 
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4690 Houſe, 
value of 5+, in any dwelling-houfe, or outhouſe thereto he. 
longing, though no perſon be therein; or ſtealing to the 


value of 40s. in any ſuch dwelling-houfe or outhouſe, though 


it be not broken open; or breaking a houſe in the day- 
time, any perſon being therein, and put in fear, though no- 
thing be ſtolen ; or privately ſtealing any goods to the value 
of '55. in any ſhop, warehouſe, or ſtable, though it be not 
broken open, nor any perſon be therein. And a reward of 
42: is given to any perſon who ſhall apprehend and pro- 
ecute to conviction, any perſon guilty of the felonious 
breaking and entering of a dwelling-houſe either by day or 


night, 3 WV. c. 9. 39 Ella. c. 15. 12 Ann. fl. 1. c. 3. 


rien 33 Ic, . SA. c. 31. 
How fax a pro- In a civil ſuit, an officer cannot juſtiſy the breaking open 
| wr ra — an outward door or window to execute a proceſs. If he 
* does, he is a treſpaſſer: but if he finds the outward door 
open, and enters that way, or if the door be opened to him 
from within, and he enters, he may break open inward doors, 
if he ſhould find it neceſſary, in order to execute his proceſs, 

| h Foft. 319. 9424743 uc Bs i 
Doors of houſes And as to breaking open doors of a houſe to apprehend 
ny aa offenders, the law neyer allows of ſuch extremities but in 
extraordinary Calſcs of neceſſity; therefore no one can juſtify the breaking 
occaſions, open another's door to make an arreſt, unleſs he ſhall firit 
{ignify to thoſe in the houſe the cauſe of his coming, aud re- 
_ queſt them to give him admittance, 2 Haw. 86. | 
But where a perſon, authoriſed to arreſt another who 1s 
ſheltered in a houſe, is denied admittance quietly to take him, 
it ſeems agreed that he may juſtify breaking open the doors 
in any caſe where the king is party; as upon a warrant from 
2 juſtice of the peace to find ſureties for the peace or good 
behaviour; or for the levying of a forfeiture upon a penal 


ſtatute, which gives the whole or any part of ſuch forfeiture 


to the king. Id. 


J. Duty on Houſes in general, including Windows. 
I. Diflinft Duty on Houſes. 


J. Duty on Houſes in general, including Windows. 


1. Meeting e the Commiſſioners fer iſſuing Precepts to 
return Affe or,. 


2. Second Meeting, fwearing the I eors, and levying the 
eineni. &y fearing Harn | 
oy 3. Third 


Houle, © 
3. Third Meeting, ſigning abe Aſementsy and granting 


Warrants to coliedt. : 
4. Fourth Meeting. Appeal. Por 
5. Collecting and paying to the Receiver. 5 
6. Receiver- general paying into the Exchequer. . 
7. Officers neglefting their Duty. 
8. Protection of Officers doing their Duty. 


1. Meeting of the Commiſſioners fer iſſuing Precepts to return 
A elſors. . E 
By the 20 G. 2. c. 3. / 6. The commiſſioners of the Commillioners, 

Jand-tax ſhall be commullioners for the duties on houſes and | 


wil windows. | Qualificati 


But by the 21 G. 2. c. 10. .. 3. No commiſſioner of the 
land-tax ſhall act as commiſſioner of theſe duties, unleſs duly 


b qualified (that is, unleſs he be taxed at I00/. a year in the 


county or diviſion,” except certain counties in Males, as by 
the land- tax acts), on pain of 200. | 

And they are not obliged to qualify as directed by the 
25 C. 2. c. 2. being only required to take the oaths of al- 
legiance, ſupremacy, and abjuration, as by the land- tax acts. 


20 G. 2. c. 3. /. 27. Time and place 


And the ſaid commiſſioners ſhall meet _ at the moſt of meeting. 

uſual place of meeting, at ſuch time as fhall be appointed 

for the firſt general meeting of the commiſſioners of the 

land-tax, or on ſuch other day as they ſhall think proper, 

before April 30, yearly. 20 G. 2. c. 3. . 6. Precept to re- 
At ſuch firſt meeting the commiſſioners, or the major turn afleſlors. 


part of them then preſent, ſhall direct their ſeveral or joint 
= precepts to ſuch inhabitants, and ſuch number of them as 
SE they ſhall think moſt convenient, to be preſentors and aſſeſ- 


ſors, requiring them to appear before the ſaid commiſſioners, 


| at ſuch time and place as they ſhall appoint, not exceeding 


1 ten days. 7d. 


| af 20 G. 2. ce 42+ /. 4. ie 


Alſo at ſuch firſt meeting, they may agree to ſubdivide 
themſelves, and the other commiſſioners not thea preſent, 
in ſuch manner as to them ſhall ſeem meet. Id. : 
Every aſſeſſor, before he acts, ſhall take the oaths re- Aſſeſſors to take 
quired by 1 W. c. 18. (which are the oaths. of allegiance the oaths, 
and ſupremacy) before three commiſſioners. /. 6. | 
But quakers are allowed to make and ſubſcribe the de- Quakers fign a 
claration of fidelity, preſcribed by the ſaid act of 1 N. c. 18. declaration. 


Aſſeſſors 
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Aﬀefſors refuco  Aﬀeſtors refuſing to take the oaths or their offices, ſh, 

ing. forfeit 5/. 20 G. 2. c. 42. /. 2. by diſtreſs and ſale, as by 
the 20 C. 2. c. 3. 

collectors to re- By the 20 C. 2. c. 3. /. 8. The laſt collectors ſhall cauſe 

turn their laſt a copy of the aſſeſſments given to them, and of the collec. 

collecting bil. tion made by them, to be fairly written and ſigned by them; 
but with ſuch alterations therein as ſhall be nèdeſſary, on 
account of any new houſes erected, or the number of win. 
dows in any houſe increaſed, or on account of the change of 
inhabitants or occupiers of any houſe, or otherwiſe, or 2 
true duplicate thereof, ſigned as aforeſaid, to be delivered to 
three or more commiſſioners yearly, within ten days aſter 
the firſt meeting. TY 


2. Second Meeting, fewearing the Aſſeſſors, and levying th: 
Zelſinent. > 


Commiſſioners The 20 C. 2. c. 3, directs, That the commiſſioners ſual 
—_— we openly read, or cauſe to be read to the aſſeſſors, the ſever: 
rates and duties, and openly declare the effect of the charge 

to them, and how they ought to make their aſſeſſments. 

And ſuch aſſeſſor ſhall, before he preſumes to act, al'v I 

take the following oath : "0 


Aﬀeſſor's of- «I A. B. do ſwear [or affirm] that in the aſſeſſmer: Wi 

cal oath. & which I ſhall make of the houſes and houſehold offics Wil 
within the diſtrict or pariſh for which 1 am appointed an 
« aſſeſſor, I will rate each according to the whole number 
« of windows therein, to the beſt of my knowledge and 
judgment; and that I will truly and faithfully execute tn: WW 
« truſts repoſed in me by virtue of an act of the 24th of his W 
« preſent majeſty, For repealing the ſeveral duties on 0 
« and for granting to his majeſty other duties in lieu theres; 
& angalſo ſeveral duties on inhabited houſes ; and upon i'« Wl 
« importation of cocoa-nuts and coffee; and for repeal; 
F- af duties of exciſe thereon.” 24 C. 3. 0. 3 
0 42. ' , | 


Duty on houſes, For every dwelling-houſe inhabited, ſhall he paid year! 
. 6 G. 3. c. 38. /. 2. . 
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Duty on win- And for every window, or light, in every dwelling-iv1 
_ inhabited, an additional yearly ſum as followeth : 
/ windows, and no more — 2d. each. f | 
| » - — — i 64d. each. ] 


9 — * 8d. each. 


10 Pa 
{ * 


».- 
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1 10 windows, and no more ( 104. each. 5 
5 1141 ͤ — - | 15, od. each. 
1 12 LPG — — 15. 24. each. 
4 ] py: en. = 15. 44. each. 
4h - 24, 13 16, 175 18, 19, — Is. 6d. each. 
1 : 20 - — _ IS. 7d. each. 
1 21 . — . Is. 84d. each. R. 
9 22 — > - 15. 9d. each. 
23 - ils ep Is. 0d; ache: 
„ uy IS. IId. each. 
25 and upwards — „ a. Os Cott. 


Alſo by the 24 C. 3. c. 38. / 10. An additional duty is New or com- 
laid upon houſes and windows, which the act expreſſes to be mutation tax, 
in lieu of the duty on tea thereby repealed, as followeth : 

For every dwelling-houſe before rated at 3s. the additional 
ſum of 35. But this not to extend to houſes with more than 


ſix windows. | 
65. 


7 windows, an addition of - od. 

8 — - - 85. od. 

9 - — — 10s. 64d. 

10 - - — 136. od. 

11 — 156. 64. 

12 186. od. 

13 8 Il. Is.. od, 

14 - a Il. 56. od. 

17 ” *. Il. 105. od. 

16 - Il. I5s. od. 

I 4 - - 2/. Os. od. 

I * 21. 55. od. 

19 - 21. 105% Od. 

20 - - - al. o. 

21 ” — — 3... . G. 

22 = 1 * 3. 55. Od. 

23. — — - 3/. 10s. od. 

24 - - - . $68. G. 

25 to 29 - - 4/. Os. od. 

39 = 34 - 4l. ros. od. 

35 * 39 — - SL - Os. od. 
$0 - $4 - - Sl. 10s. Od. 

| 2 8 P = 8 OS. Od. 

| ay " of by « IOS. Od. 
1 25 * 29 © © 3 Qs dd. 
43 85 - 64 4 — 71. 10s. Od. 
4 1 69 - = 8), os. Od. 
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70 to 74 windows, an addition of 80. ros. od, 


25:5m.79- 5,4 91. os. od. 
80 84 — — . os. qa, 
ed 100. os. od. 
ne — 100. 105. od. 
een bi ri e . t. 0 
egen 121. Os. Od. 
110 119 = — 13]. Os. Od. 
I20, - 129 i ain - I4l._ Os. od. 
139:- 1303 15/8, Od. 
140 140 16/, Os. od. 
150 - 159 - - I7l. Os. Od. 
160 169 - - 1 1212/6. e. od. 
„ „onde — 19/. Qs. od. 
180 and upwards — 20/. Os. Od. 


Forrdling Hoſ- ,, Dwelling-houſe.] The treaſurer of the Foundling Hof. 
pit=} liable. pital was charged for the window-duty ; and, reference 
| being had to the judges, they were all of opinion it was 
right. Caſe of the Foundling Hoſpital, November 10, 1749. 
Two diſtint The caſe of Mrs. Forkington, Deptford, Aug. 23, 1750. 
houſes, havinz She held two bouſes, whack adjoined. cloſe to each other, 
ems. and had ſeparate and diſtinct ſtair-caſes, and alſo diffe- 
tent avenues from the ſtreet to the houſe. But there 
was 2 communication between the two houſes by a door- 
way on the ground floor, which was conſtantly made 
uſe of. Lee, chief-juſtice, and nine other judges, upon a 
ſpecial ſtate of the caſe, declared their opinion that it ougit 

to be charged as one entire houſe. 1 | 


| Officers? apart= St. Thomas's Hoſpital, Fine 7, 1749. The ſeveral of. 


28 >= g ficers of the ſaid hoſpital were charged for their reſpectiie 
omas s Ho N 21 * 2 . "£248 
pital. apartments within that hoſpital ; which they reſided in: 
dwelling-houſes, and their families with them: all the {ai 
apartments were within the hoſpital, and the only accels to 
them {the treaſurer's only excepted) was by going into the 
ſaid hoſpital. * But the judges were all of opinion that they 
: 5 ere liable to the ſaid duties. | ſo | | 

aoler to Borough of Stamford, Fulyi6, 1762. The gaoler was 
__ charged in reſpect of li Ce bh e, which — of the 
gaol. On appeal, the commiſſioners diſcharged him. But 

the judges were ofopinion that he ought to be charged. 
Maſter of the Pariſh of St. ohr, Clerkenwell, Aug. 22, 1753. 1 bg ap- 
1 ellant was charged for ſixty-three windows in the work- 
awe houſe; which was built at the public expence of the pariſh, 
for the maintenance and lodging of. the poor of the {aid 
pariſh; the beds, bedding, and other furniture for the - 
a | | Work- 


S —— 
fl n \ 
- Ls a4 
4 - 
- Ars 2. 
— a” 


| commithoners adjudged, that the offices and places occupied 


Houſe. 1 


| workhouſe were all provided by the pariſh ; and the appel- 


lant was a perſon placed there by the officers of the pariſh, 
with a ſalary to look after the poor people in the ſaid work- 
houſe, and had only two rooms there for himſelt and wife to 
inhabit and lodge in; and ſixty-one of the windows in the 
ſaid workhouſe, for which the appellant was charged, belong- 


5 ed wholly to thoſe parts of the workhouſe which were ap- 


the poor people placed therein. But Ryder 


.propriated for yde 
his and ten other of the judges, declared their 


chief-juſtice, 


opinion, that he was liable to the ſaid duties. 


[Inhabitants of Ware in Hertford/hire, 3 Fulr, 1775. The 
ariſh. workhouſe was charged; and the caſe of St. John's 
Clerkenwell was inſiſted on as a caſe in point : but the com- 
miſſioners were unanimouſly of opinion, that hoſpitals, poor- 
houſes, workhouſes, and infirmaries, are not liable to be 
charged with the ſaid duty: and lord Mansfield and the 


other eleven judges held, that the determination of the com- 


miſſioners was right. | | 
The following caſes are ſubſcribed by the twelve judges : 
Meſt-Mycamb workhouſe, 3 Fuly, 1 77 5. The governor 
of the workhouſe appealed againſt a ſurcharge made upon 
him and the pariſhioners for the windows in the workhouſe, 
except only thoſe in the apartment wholly made uſe of by 
him the ſaid governor. The commiſſioners, on the autho- 
rity of the aforeſaid cafe of 8. Fohn's, Clerkenwell, confirm- 
ed the ſurcharge : but the judges were of opinion, that only 
the windows in the room occupied by the governor ought 
to be charged. = 
How ſimilar is this caſe to that of St. John's, Cjerkenwell, 
and how differently determined ! This determination ſeems 
beſt entitled to imitation. | | | | 
Beaminſter workhouſe, 3 Fuly, 1775. Robert Symes, the Caſe of the maſ- 


| maſter of the workhouſe, was charged for the windows ter of Beamin- 


therein. It appeared that he and his wife were ſervants *© Warkhouſe. 


hired from year to year, at yearly wages, like other com- 
mon ſervants, for their reſpective ſervices in this houſe ; 
neither had he any diſtinct apartment in the houſe ſeparate 
from the poor: whereupon the commiſſioners determined 
that the ſaid Robert Symes was not chargeable. And the judges 


= were of opinion, that the determination of the commiſſioners 


was Tight, 


The cafe of the Magdalen hoſpital, 3 Fuly; 1785. The Magn * 
by the officers and ſervants belonging to the hoſpital were 158 
only rateable, and the judges were of opinion that their de- 


termination was right; therefore. only forty-five windows 
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466 Houſe. 
were charged; and the other one hundred and fiſty- three, 
which belonged to that part of the hoſpital which is only 
applied to the uſe of the objects of charity, were not rated. 

Worceſter n- Jorceſler inftrmary, 3 Fuly, 1775. The infirmary was 

firmary. built and mae by voluntary and charitable ſubſerip- 

tion, for the reception of ſick and lame poor only; in 
which there is no place of habitation for phyſician, ſurgeon, 
or any other perſon or officer attending the houſe. The 
ſurveyor delivered a ſurcharge on the matron of the infirm. 
ary for the duty. To this ſurcharge ſhe appealed to the 
commiſſioners, ſuggeiting, that ſhe had no real property in 
the hoſpital, and was only a nurſe under the ſubſcribers to 
the charity, therefore the commiſſioners difcharged her: 
and the judges were of opinion that the commiſſioners had 
done right. 

Houſe deented Dwelling-houſe inhabited. ] Caſe of /7"ill:am Tullic, Eſq. 

inhabited. in the north riding of 7 ork/hire, 27 January, 1764. The 

houſe was not inhabited, though furniſhed ; and a woman 
who lived in the town in a houſe of her own, often went to 
open the windows, to air the houſe, and to take care of it, 
for which the received a yearly ſtipend ; the commiſſioners 
determined that the houſe was not liable to be charged. 

But the judges were of opinion that the determination of 

the commiſſioners was wrong. | 

Cafe of Benja- . Very ſimilar to this is the caſe of Benjamin Broombeac, 

min Broomhead, Eſq. in the county of Lincoln, 16 Fuly, 1767; with this ad- 

clquire. dition, that he and his family dined in the houſe four times in 
the ſummer, and occaſionally drank'a glaſs of wine in it. 

The commiſſioners adjudged this houſe not liable; but tie 
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Juoges were of opinion it was. | | 
1 aſe of Sir William Trelawney, 3 July 1775. He had 
mination con- à houſe in Pelyns, in Cornwall, He and his family were 
ceraing en in- then at Jamaica, and the houſe was not inhabited; but 
habited houle. once a year his ſteward came there to receive the rents of 
his eſtates, and laid there for two or three nights. A 
woman who lived in the town occaſionally aired the houfe, 
but did not lodge there. The commiſſioners.determined that 
the ſaid houſe ought not to be charged: but the judges wete 
of opinton that their determination was wrong. | 
Caſe of James Durno, of Kenfington, 3 Fuly, 1775. On | 
appeal againſt the ſurveyor's ſurcharge for one half year, ' Bl 
appeared that the ſaid houſe was, during all the ſaid ſpace of 
time, furniſhed ; and that a bill was affixed on the door, pul- 
porting that it was to be let ready furniſhed ; that Mr. 
NDarnd's ſervant, or agents, frequently went to the houſe, 
opened the windows thereof, and ſhewed it to people 1 
| app 
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WE applicd to take it; but that no ſervant or agent of Mr. 
= Ds, or any other perſon, during all the time aforeſaid, 

eicher lodged in, or occupied the faid houſe. The com- 

Ws nifioners therefore conſidered it as unoccupied, and diſ- 
charged the ſame from the duties for the time aforeſaid. 

And the judges were of the ſame opinion. ? 4 | 

Any perſon who {hall occupy three or more houſes at one Perſons occupy» 
and the ſame time, ſhall be ſubject to the payment of the ng m_—_— 
duties impoſed by this act for no more than two of them 3 
provided they are the two Which contain the greateſt number 
of windows : and, in order to be relieved from ſuch duty, he 
hall, when called on by the collector for payment thereof, 
or previous thereto, deliver a declaration in writing of the 
co houſes for which he intends to pay; and on the receipt 
WE thereof, the collectors ſhall diſcharge from their rates ſuch 
ES houſe ſo intended to be exempted ; which notice the colle tors 
ſhall deliver over to the ſurveyor, who ſhall make a propor- 
tionable deduction for the charge againſt ſuch collectors. /. 
tis 32, ä | | 

And any perſon. who ſhall neglet to pay for ſuch two 
houſes, according to ſuch notice, thall forfeit 50/, /. 13. 
And every, Fecher, ſcullei y buttery, pantry, larder, To what win- 
= :w2/boy/c, laundry, bakehouſe, brewhouſe, and lodging room, Ne * 

belonging to or occupied with any dwelling, whether N 
joined to it or not, Hal be deemed part thereof, and 

the windows therein charged accordingly, 21 C. 2. c. 

IQ. . I. 

15 id has alſo been determined, that in ſhops, warehouſes, warchoufes and 

and counting-houſes, the windows ſhall be charged, Caſe counting- 

/ Colcbeſter. June 19, 1759. ah houſes, 

4 And the judges have given their opinien, that d4azries, and Dairies cheeſe. 

cheeſe-chambers are liable. Caſe of Dijs in Norfolk, 3 chambers. 

July, 1775. ef. | 

| And /k;-lights, and windows or lights in flair-caſcs, 

aorrets, cellars, puſſages, and in all other parts of dwell. 

ing-houſes, to what uſe ſoever applicd, ſhall be charged. 

J. 2. 

Caſe of Mr. Gedbold, an attorney at Great Bircham, 11 
Nora, July 3, 1775. He was aſſeſſed for two windows tached from the 
na room not adjoining to his dwellin -houſe, in which he Þoulc. 
= ual; wrote and tranſacted his buſineſs as an attorney ; and 
_ 25 ſuch room did not come within any of the particulars 
bppeciſied in the at, and was at a diſtance from, and had no 
covered way from his dwelling-houſe, he alledged that he 
ought not to be charged for the ſaid windows. But the 

PRE H h 2 comqiſſioners 


4 


4 
1 
Ft 
V X 2 
D n 
9 
4 7 
\ þ 4 
13 
[3 .. 
* 
1 
0 
4 
8 
* . 
F 4 
3 N 
I [1 
4 
* [4 
1 1 * 
1 
+ 
Z \ + I 
\ \ a 1 
n - 
q 
— - : : 
4 » $5 
— 
N - 


—— 


ODS. 


468 Houle. 
commiſſioners determined that he ought; and the judges 
were of the ſame opinion. | 

Severalwindows Where ſeveral windows are fixed in one frame, if the 
in one frame. partition or diviſion between them is of the breadth of twelye 
inches, the window on each ſide of ſuch partition ſhall be 
deemed a diſtinct window. 20 C. 2. c. 3. /. 38. 
The following is a remarkable deciſion. In the caſe of 
the borough of Doncaſter, Now. 18, 1767. There was 2 
window above and on each fide of the door; and the win. 
dows on the ſides were within the ſpace of twelve inches 
trom the window above the docr; but the windows were 
in ſeparate frames. And though many would be induced to 
conſider the whole as one window, this was holden to be 
chargeable as th» ee diſtint windows. 
Making two So, in the caſe of the city of Oxford, June 19, 1759, 
windows into Two windows were formed into one, by joining them 
together in one framg, and the partition was of lefs breadth 
than twelve inches: the judges held this to be fraudulent, 
and the windows liable to he charged as two diſtinct windows, 
Bow-windows The caſe of //7!liam Greenleaf, of Ipſwich, 3 July, 1775, 
eee He built a houſe with four bow windows; and in each bow 
wide within, Were two diviſions er frames which inwardly meaſured only 
and more than eleven inches from light to light; but by reaſon of a caſing 


twelve exter= of hrick-work at the outſide of each angle of the bow, t 


rally, a 5 
had externally a greater diſtance than twelve inches between 


light and light. The aſſeſſors charged each bow- window 
as one light; but the ſurveyor ſurcharged as three diſtind 
lights. T 
the judges were of opinion that the determination of the 
commiſſioners was right. | 

A piece of glals And in the caſe of Sidbury, Fune 27, 1757. Thr 


put between, 


deemed an eva- . 
fion. fixed between two of them a piece of glaſs of four inches 


in breadth and eleven in length : this was held by the jud- 
es to be a manifeſt evaſion of the act, and the owner was 

table to be charged for two diſtinct windows. 
* 3 By the 21 G. 2. c. 10. No windows or lights ſhall he 
THF deemed to be ſtopped up, if not done effectually with ſtone 
or brick, or plaiſter upon lath, or upon any other material 
commonly uſed to plaiſter upon, or with the fame kind of 
materials whereof the outſide of the houſe chiefly confift. 

» It. | 

7 But this not to extend to windows ſtopped up with any 
kind of materials, before 1746. /. 12. | 
Op-ning win= And any occupier who ſhall open any windows, after tic 


dows after aſ· aſſeſſments are ſettled, and warrants for collecting ſigned, 
ſcuments. . without 


he commiſſioners confirmed the furcharge ; and 


owner, in order to reduce the number of his windows, | 


IE: 

47 WE; v 
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Ws ++ notice in writing to the ſurveyor, ſhall forfeit 205. 
= informer. 21 C. 2. c. 10,%/ 15. „ 496: . | 
14 By the 20 G. 2. c. 3. ſ. 38. All windows in frames vv indow con- 
8 which ſhall convey lights into more rooms than one, ſhall veying light to 
be charged as ſo many ſeparate and diſtinct windows as Wo rooms. 
dere are rooms enlightened thereby. 
A houſe inhabited by two or more perſons or families, Two or moreta- 
dall pay as if it was inhabited by one perſon or family 1 
oaly. 20 C. 2. c. 3. . 314. ES 
Ik a dwelling-houſe is let in different apartments to ſe- Houſe let in dif- 
IE vcral perſons, and the landlord pays other taxes and pariſh ferent apart- 
RT rates for it, he ſhall be deemed the occupier of ſuch dwelling- Tem 
IT houſe and be charged with the duties for it as an entire 
houſe. 20 G. 2. c. 3. . 35. 24 G. 3. c. 38. . 30. i 
And the rates ſhall be charged upon the inhabitants or Rates to be 

coccupiers, and not on the landlord who let or demiſed the * 8 
ame. 20 C. 2. c. 3. /. 5. 24 G. 3. c. 38. . 17. 2 | 
7 Parents and guardians of infants, on default of payment patents | 
by fuch infants, ſhall be liable; and may be proceeded againſt: chargeable for 
as other perſons making default. Id. /. 15. 24 G. 3. c. intants. 
Every edifice in the inns of court or Chancery, being 
RE {cvcrally in the occupation of any perſon, ſhall pay for every gows. 
SE window or light; but ſhall not pay the duty of 3s. on 
houſes. 20 G. c. 3. /. 33. 21 G. 2. c. 10. /. 18, 19. 24 
6. 3. . 38. / 32. | | 
Every diſtinct chamber in a college or hall in the univer- Colleges, 
ties, ſhall pay as if it were an entire houſe paying to 
church and poor. Id. /. 32. _—_ | 
= 9ouch dwelling-houſes only, where the occupier on ac- 
count of poverty only is exempted from the uſual taxes of 
Nchurch and poor, ſhall be exempted from theſe-duties ; and 
that only in ſuch caſes where the dwelling-houſes ſo occu- + 
ied are cottages, not containing more than nine windows 
Io "3 whole. 20 G. 2. c. 3. fe 29. 24 G. 3. c. 38. 
But every houſe, the keeping only of which is left to a Houſcs kept by 
erſon or ſervant who pays not te church and poor, ſhall““ ante. 
ay as if inhabited by the occupier or tenant; Id. /, 3 3. | | 
SS ty perſon who ſhall wilfully obſtruct or moleſt any aſ- Obſtructing the 
i eflor in the execution of his duty, ſhall forfeit 5/. to be *5<flors. | 
vcd as the rates and duties. 21 G. 2. c. WT TH, | 

And by the fame ſtatute, /. 16. Even the aſſeſſors ſhall Aſſeſfors not 
leſs themſelves and the commiſſioners, in the ſame manner *?.f9rg-t to aſ- 
c ther perſons are aſſeſſed. 21 G. 2. c. 10, . 10. NE 

| „ WY 2 And 


Inns of court to 
pay for wins 


Cottages, 


47 Muffe. 
Separate aſſeſ-. And there ſhall be a ſeparate aſſeſſment for the addition. 
ments tor the duties granted on haufes and windows by the 24 C. 3-c. 38. 
Day appointed . And by the 20 G. 2. c. 3. /. 6. The commiſfioners ſh] 
for bringing ia then and there prefix a day for the perſons to appear befor: 
cheaſleſiments. them, and bring in their aſſeſſments in writing under their 

hands, ſetting forth therein the chriſtian and ſurnames of the 
ſeveral occupiers or inhabitents of each xeſpeRtive dwelling. 
houſe that ſhall be chargeable, the number of windows 0; 
lights, and the ſeveral ſums they ought to pay. 

And ſuch day ſhall be on or before the 4% of Tring, 


yearly, /. 7. : 


3. Third Meeting, /igning the Aſſeſſments, and grontin 
Warrants to collett, 


AſtcIment delil- The aſſeſſors appearing on the day appointed, ſhall de. 
veree, and re-, 1;ver in their aſſeſiments, to be verified upon their oaths, and 
turn made of liver in their aſſeſſments, t ver p e Sy an 
collectors. not otherwiſe; and ſhall then return the names of two or 
more able and ſufficient perſons to be collectors, for whom 
the pariſh or place ſhall be anſwerable. 20 G. 2. 6. ;. 
* = — 
Signing and e And three or more of the commiſſioners ſhall then ſet 
oo the g their hands to the aſſeſſments, teſtifying their allowance 1 
f tuereof. And they ſhall forthwith deliver the aſleſiment, o 
allowed of, to the collectors. /. 9. 73 
Appo:nting col- They ſhall alſo appoint two of the perſons named in the 
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a | 

A aſſeſiment, or any two other whom they ſhall deem able and 
| reſponſible, to be collectors. IA. 

Warrant And on delivery and return of the aſſeſſments, three or 


8 col more of the commiſſioners ſhall, at leaſt. ten days befor: (WM 
25 the rates ſhall become due, iſſue their warrants or etre Wl 
under their hands and ſeals, to the collectors, for the ſpeccf bl 
collecting and levying the ſame, as they ſhall become ove wn 
and payable. '/. 7. 1. 
Collector reſu- Collectors who thall refuſe to take their offices, ſliall fu. 
bag to act feit 5/. 20 G. 2. C. 42, by diftreſs and (ale, as by tte 
| „ 2. C. 3. |, 10 8 
When Ar At the ſame time three or more commiſſioners ſhall ao — 
ſhall be hard give notice to the collectors, when and where the app<i5 Wh 
may be heard and determined of thoſe perſons who may tial 
_ themſelves over-rated, , 12. | 4 5 
And by the 21 (5. 2. -. 10. /. 7. Such appeals as ſhall be 
made between March 25, and Aurn/t: 20, yearly, | 
be heard and determined by commiffioners on ſuch days 
ſhall: be by them appointed between Auguſi 20, and Yr 
tember 15. And all ſuch other appeals as ſhall be made be- 


twee! 


Appeal. 


"Houſe. + - 4000 
eween September 29, and Fanuary 20, yearly, ſhall be heard 
c upon ſuch other days as ſhall be appointed 
between January 20, and February 10. | 


* 


At this third meeting alſo comes in the buſineſs of the Surveyors ap- 
ſurveyors, who ſhall be appointed by the king, or three Pointed. 
commiſſioners of the treaſury ; with ſuch falaries as they 
ſhall think reaſonable. 20 C. 2. c. 3. /. 30, 42, 43. 

And ſuch ſurveyors ſhall have power to examine the aſ- Who —_ 
ſeſſments, before they are ſigned and allowed by the com- nie. 
miſſioners; and at Cafonable times, with a conſtable, to 
view and examine whether there are any more windows 
than are aſſeſſed; and, for that purpoſe to paſs through 
any houſe, to go into any court, yard, or backſide thereto 
belonging, and externally to view the windows which can- 
not be conveniently ſeen or numbered without going 
through ſuch houſe : and this they are hereby empowered to 


; 5 | do twice a year. Id. ſ. 30. 


And any perſon who ſhall wilfully obſtruct or moleſt any ObſiruQingfur- 
ſurveyor in the exccution of his duty, ſhall forfeit 5/, to be veyor. 
levied as the rates and duties. 21 G. 2. c. 10. 14. 

The conſtables, and other his majeſty's officers, ſhall be Conſtables to 
aiding and affiſting ; and ſhall. alſo obey and execute the execute the war- 
warrants of the commiſſioners which ſhall be to them di- *. 
rected. 20 G. 2. c. 3. / 22. | 

By the 20 G. 2. c. 42. / 1. Where the commiſſioners Commiſſioners 
ſhall have omitted to execute the powers to them given having omitted 
within the time, and according to the manner above pre- cheir duty. 
ſcribed, two or more of them may meet and execute the 
ſame at any other times, -as there ſhall be occafion. 


4. Fourth Meeting. Appeal. 


Within ten days after notice from the commiſſioners, of Notice of te 
the time and place of appeal, every collector ſhall cauſe day af appeal to 


public notice to be given, in every pariſh church or chapel be given in the 


within his diſtrict, immediately after divine ſervice on the Shurch. and 
fixed on the 


Lord's day (if divine ſervice ſhall be performed there within cham. 


that time) of the time and place ſo appointed by the com- 
miſſioners for hearing and determining appeals. And ſhall 
alſo, on the ſame day, cauſe ſuch notice to be given in 
Et a the door of ſuch church or chapel. 20 G. 2. 0 
Fa JN 85 1 75 | 

If, after the rates have been ſigned and allowed by the | 
commiſſioners, the ſurveyor hall Znd, on his Stag that oy 4g Han 
any houſes or lights have been omitted or under-rated, he charge. 

; e ſhall 
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ſhall certify the ſame in writing, under his hand, by way of 
ſurcharge, on or before Augaſi 10, and January 10, yearly 
to any taree or more commiſſioners, that ſuch omiſſion or 
under- rate may be certified in the aſſeſſment. 20 G. 2. c, 3 
. 37. 21 C. aαα 10. fo 6:11; 24 M 3. c. 38. f. 28. 
And he ſhall leave a written notice at the dwelling-houſe 
of every occupier ſo ſurcharged, that he intends to charge 
them for ſuch number of windows or lights as are charged 
in ſuch certificate. 21 G. 2. c. 10. fo 6. 
Notice to b- And by the ſame ſtatute, /. 8. Every perſon who. intends 
given of appeal. to appeal, ſhall give at leaſt ten days notice thereof in writing 
to the ſurveyor, or to one or more of the aſſeſſors. And the 
ſurveyors, aſleſſor, and appellant, may be preſent at the hear- 
ing and deterwining the appeal ; unleſs they miſbehave. 
And no aſſeſſment ſhall: be altered or diminiſhed but on 
hearing the appeal, upon a general appeal-day. Same flat. 
Commiſſioners 7 Should any controverſy ariſe between the commiffioners, 
arg ell concerning the aſleſſinents, thoſe who are concerned there- 
We. in ſhall have no voice, but thall withdraw during the debate, 
till the matter ſhall be determined by the reſt of the com- 
miſſioners. 20 C. 2. c. 3. /. 21. ä 
Partics ex- At the appeal, the commiſſioners ſhall examine the par- 
amincd on oath. ties complaining, upon oath, reſpecting their number of win. 
dows or lights. Id. J. 12. | 
And they thall have no abatement of the charge or fur- 
charge, unleſs it ſhall appear upon oath that ſuch perſon is 
over-rated. 21 G. 2. c. 10. /. 8. | 
Surveyor to The ſurveyor appearing to make good his ſurcharge, ſha!) 
_ nk of alſo make oath that a written notice was left at the dwell. 
l ing-houſes of the ſeveral occupiers fo ſurcharged, that he in- 
tcaded ſo to ſurcharge them. Id. /. 6. | 
Perſons diſfati- And all appeals determined ſhall be final; except that, if 
fied at the de- either the ſurveyor or appellant ſhall then declare themſclves 
termination on iſſatisſied with the determination of the commiſſioners, they 
er. _ ſhall, at the requeſt of ſuch diſſatisfied perſon, ſtate ſpecially, 
nion of one of ani ſign the caſe upon which the queſtion aroſe, with their 
the judges, determination thereon ; and cauſe it to be delivered to the 
* ſhall be party, to be y him tranſmitted to one of the judges; who 
55 hall, with all convenient ſpeed, return an anſwery with his 
opinion ſubſcribed according to which the aſſeſſment ſhall 
be altcred or confirmed ; but the determination of the com- 
miſſioners {hall ſtand, with reſpect to the payments which 
ſhall be due, precedent to the opinion upon the caſe certi- 
hed by the judge. 21 G. 2. c. 10. . 9, 10. 24 G. 3-6 
38. / 46, 47. | 
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20 G, 2. c. 3. fo 21. 
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5F. Collecting, and paying to the Receiver. 

Ry the 20 G. 2. c. 3. y. The collectors ſhall make Collector to 
2 of the duties of the parties chargeable, at the re- N 
ſpective places of their laſt abode, within ten days after they ment, give 
ſhall become due; and, on payment thereof, they ſhall give reccipts. 

couittances graeiddb . % ⁰ονν OR ee ee ee | 

. if any — ſhall refuſe to pay to the collector, on de- nd he may + 
mand, he may diſtrain him by his goods, and ſhall keep the . 
diſtreſs four days at the owner's expence ; and, if not then 

paid, the diſtreſs ſnall be appraiſed by two inhabitants, and 

there ſold by the officer: the overplus (if any) over and 

above the charges of taking and keeping the diſtreſs, to be 
immediately reſtored waar” _ _ 2 11. N 5 8 os ; 

And in Caſe of refuſal, neglect, or reſiſtance, he may, 
warrant of three batons break open any — in 3 * 
the day-time, calling in the conſtable to aſſiſt. And if ſuf- 
ſicient diſtreſs cannot be found, three, commiſſioners, by 
their warrant, may commit any perſon. refuſing or neglect- 
ing to pay, for twenty days after demand, to the common 
gao], there to remain till payment ſhall be made. Id. 

'The commiſſioners may levy arrears in the fame manner Arrears. 
as the rates and duties. 21 C. 2. c. 10. /. 17. mw 

If the occupicr ſhall remove without paying the rates, Occupier 
the commiſſioners are to tranſmit a certificate thereof to the c moving. 
commiſſioners where the perſon reſides; who ſhall cauſe the 
ſame to be levied and paid to the collectors of the place from 
whence the perſon removed, 20 C. 2. c. 3. 414. 

The collectors ſhall pay the money received, within colle gor to pay 
twenty days after the receipt thereof, to the teceiver- general, within twenty 
or his deputy, at ſuch place as the commiſſioners ſhall ap- dJ. 
point. 20 G. 2. c. 10 , | | A 

But they ſhall not be obliged to travel more than ten | 
miles from their habitations, to pay the money collected. 3 


. 2. 


And ſuch receiver- general ſhall give acquittances gratis. Receiver to give 
| Sa Acquittances. 

And the ſaid receiver-general ſball give notice of his ap- Notice of ap- 

pointment of a deputy. (which appointment ſhall be under pointment of | 

hand and ſeal) to three or more commiſſioners, within *P**Y-recciver- 

twenty days after their firſt meeting, and within twenty days | 

after the death or removal of any deputy. - 20 G. 2. c. 3. 


. 23. | 


If the collector ſhall not pay the money by him received, Failure or de- 
at the time appointed, three or more commiſſioners may ficiency of col 
impriſon 


Houſe. 
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impriſon him, and ſeize and ſecure his eſtate, as well freehold 
as copyhold, and all other eſtate, both real and perional to him 
belonging, or which ſhall come to his heirs, exccutors, or 
adminiſtrators; and ſuch commiſſioners may. appoint a time 
for a general meeting of the commiſſioners, giving public 
notice thereof ten days before; and the commiſſioners, 2t 
ſuch general meeting, may ſell ſuch eſtates, or any part of 

them for payment. 20 G. 2. c. 3. . 16. 
ColleRors to be Every collector ſhall be allowed 3d. in the pound for 
allowed 3d. in what money he ſhall pay to the receiver-general. Id. /. 11, 
the Pound. If there {hall-be any arrear, occaſioned by the failure of 2 
collector for whom the pariſh or place is anſwerable, three 
commithoners may cauſe it to be reaſſeſſed in ſuch pariſh or 
| place. - 4d. /. 36. | | | 
Returning ar- And the collector ſhall deliver a ſchedule of arrears to the 
rears into the recciver-general, to be by him returned into the Exchequer, 
Exchequer that proceis againſt the defaulters may be iſſued from thence, 
20 . A. c. 3. . 41. | | 
The receiver-general who ſhall return any perſons in ar- 
rear who have paid, ſhall forfeit double damages to the 

party, and double the ſum to the king. /. 25. 

And no receiver ſhall return any perſons in arrear in bis 
accounts, unleſs fuch account be paſſed in the Exchequer, 
within two years after the end of the year for which ſue 
rate ſhall be payable ; but the ſame ſhall be a debt on hin 
and his ſecurities. /. 26. | 


VI. Receiver- General paying into the Exchequer, 


The receiver- general ſhall pay the ſum received into th: 
Exchequer, four quarterly payments, viz. Fan. 5, Apri 
5, July 5, and October 10, or in forty days after the reſpec- 
tive quarterly pay-days; on pain of 500/. to him who 

ſhall ſue. 20 G. 2. c. 3. /. 10. 6 G. 3. c. 38. / 6. 
Receivers And he ſhall be allowed 24. in the pound for the money 
allowance. he ſhall pay into the Exchequer. /. 11. _ 
pe By the 20 G. 2. c. 3. /. 10. The commiſſioners ſhal Wn 
ito. unenges 5 cauſe true duplicates of the aſſeſſments to be made out, 
tranſmitted to within three months at fartheſt after March 25, yearly ; tht 
the receiver- appeals being firſt heard and determined. Such duplicate 
oo” the o be made for the ſame hundreds, wards, pariſhes, or places, 
for which diſtinct duplicates are and have been uſually mac: 
out for the land-tax; and the names and ſurnames of the 
aſſeſſors and collectors reſpectively ſhall be inferted there 


20 6. 2. c. 3.7. IO, 


And 


Houſe,” 


And one of theſe duplicates ſhall be delivered to the re- 
ceirer aa and another tranſmitted into the office of the 
king's remembrancer in the Exchequer ;z for which the pro- 


4 


officer ſhall give acquittances gratis. Id. 


All which being done, the commiſſioners clerks, for care- 


fully writing and tranſcribing the aſſeſſments, warrants, eſ- 
treats, and duplicates in due time, ſhall by warrant under 
the hands of three commiſſioners, receive 14d. in the pound 
from the receiver-general. /. 11. 


7 Officers neglecting their Duty. 


475 


Any ſurveyor who ſhall knowingly, through favour or Penalty on the 
malice, under-rate or over-rate, or omit to charge any per- ſurveyor who is 


20 G. 2. c. . 18. 


ſon liable, or be guilty of any cori upt or illegal practice in . P, Par- N 
the execution of his office, ſhall forfeit 1004. and his office. 


— 


And any afſefor who ſhall be guilty of concealment or On the aer. 


favour in aſſeſſing, ſhall forfeit a ſum not exceeding 51. nor 
under 40s, Id. J. 6. 


A collector who fhall gather by a rate not ſigned and al- On the co 
lowed by the commiſſioners; or receive rates from a perſon tor. 


not charged therewith z or collect from any perſon more 
than he is charged, and not pay the whole ſum collected; 
or fraudulently alter any rate after being Agnes by the com- 
miſſioners, ſhall forfeit 20/. Id. /. 36. by diſtreſs. . /. 28. 
Offences of this kind were conſidered as miſdemeanors 
and puniſhed as ſuch, prior to this penal ſtatute of 20 G. 3. 
c. 3. As in the caſe of ©. v. Buck and Hale, AM. 3 Ann. 
The defendants were indicted and found guilty of a miſde- 
meanor, for that, being aſſeſſors and collectors of the public 
taxes of ſuch a parith, they aſſeſſed ſome too high, and omit- 
ted others in their books; notwithſtanding which they 
levied the money on them, and kept it to themſelves. On 


their coming to receive judgment, it was moved that na 
_ corporal puniſhment might be inflited, becauſe the crime 


was not of an infamous nature. But they were adjudged ta 
the pillory, in the county where the crime was committed; 
and that the marſhal ſhould carry them down, and a writ 
7 8 go to the ſheriff to aſſiſt him in the execution. 6 


Uec- 


Buy the ſaid ſtatute of 20 G. 2. c. 3. J 21. If any aſſeſſor, Others, 


collector, or other perſon appointed by the commiſfioners, 
{ball wilfully negle& or refuſe to perform his duty, three 
commiſſioners may fine him any ſum not exceeding 20l. nor 
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Duty on houſes 


Hduſe. 
under 5/; to be levied by diſtreſs, -and charged among the 


rates to the receiver-general. 


All penalties and forfeitures, if no other way of levying is 


preſcribed, ſhall be levied by warrant of three commiſſioners 
by diſtreſs ; rendering the overplus, after deducting reaſon- 
le charges for diſtraining. Same flat. /. 28. 
8. Protection of Officers doing their Duty. 


Thoſe perſons who ſhall be ſued for any thing done in the 
execution hereof, may plead the general. iſſue, and have 
treble coſts. 20 C. 2. c. 3. /. 66. 21 G. 2. c. 10. / 20. 


II. Diftint Duty on Houfes. 
By the acts of 18 G. 3. c. 26. and 19 G. 3. c. 59. it is 


worth 51. a year enacted, That for every dwelling-howſe inhabited, together 
and upwards. evith the offices, courts, yards, and gardens, therewith oc- 


Cottages, &c. 
excepted. 


Hoſpitals. 


Colleges, and 
inns of court. 


offices. 


cupied, worth the yearly rent of 5“/. and under 200. ſhall be 
paid yearly. 6. in the pound; if worth 207. and under 40/. 
94. in the pound yearly ; if worth 400. and upwards, 15. in 
the pound yearly. And every coach-houſe, ſtable, breu- 
houſe, waſh-houſe, laundry, wood- houſe, bakehoufe, dairy, 
and other offices; and all yards, courts, and curtilages and 
gardens, not exceeding one acre, belonging to, or occupied 
with, any dwelling-houſe, ſhall be chargeable and valued 
therewith ; alſo all ſhops and warchouſes which are attached 
to the dwelling-houſe, or have any communication there- 
with (except thoſe of wharfingers), ſhall be liable to the-faid 
duty. Which ſaid yearly fums ſhall be paid, over and above 
the duty of 3s. on each houſe, charged by the 6 G. c. 38. 
To be charged on the inhabitants or occupiers, their ex- 
ecutor or adminiſtrators, and not on the landlord. 

But by the 18 G. 3. c. 26. . 6. No duty ſhall be charged 
for any dwelling-houſe, cottage, or tenement, the occupier 
of which, on account of poverty only, is exempted. from pay- 
ment to church and poor. 

No _— or houſe for the reception and relief of poor 


perſons, ſhall be liable. Id. 6.35. ny” 


Each chamber or apartment in any college or hall in the 
Uniyerfities,. or in the inns of court or Chancery, ſhall pay 
as if it were an entire houſe. 18 G. 3. c. 59. /. 15. 

Public halls and And by the I9 G. 3. c. 59. Every hall and office belong- 
ing to any perſon, body politic or corporate, chargeable with 
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occupied, has been determined, by the judges, not to be ex- 


Ponte. I 


any other taxes or pariſh rates, ſhall be ſubjeR to theſe du- 
ties; and the perſon, or body politic or corporate, to whom 
it belongs, ſhall be chargeable as the occupier. / 13. 

By ſeveral determinations, on references to the judges, Taverns, coffees 
taverns, ale-houſes, coffee-houſes, and the like, are hable to _ and alce 
pay according to the improved rent at that time; and not Xs 
at what they might be worth, conſidered as private houſes, 
without the advantages of their trade or buſineſs. 

But no farm-houſe ſhall be rated: by which farm-houſe is Farm-houſes. 
meant, any houſe Bona fide uſed or occupied for the purpoſe | 
of huſbandry only. But no ſuch farm-houſe, occupied by 
the owner thereof, ſhall be entitled to exemption, which 
ſhall be valued at more than 10/. a year, diſtinct from the 


land therewith occupied. | 
A porſonage-houſe, wherewith the glebe land has been Parſonage- 


houſes. 


empted as a farm-houſe. | 
No houſe ſhall be deemed inhabited wherein a ſervant or hat ſhall be 
other perſon only reſides, in order to take care of it: but if deemed an in- 
the inhabitant pays rent for the houſe, it ſhall be deemed habited houſe. 
inhabited for the purpoſes of theſe duties. 18 C. 3. c. 26. 
J. 38. 19 G. 3. c. 59. /. 11. 
Happy are we to be excuſed from introducing, in this 
place, that very unpopular tax- act of 25 G. 3. c. 30. (with 
the ſubſequent alterations by 26 G. 3. c. 9.) on houſes and 
SHOPS, in which the duty was regulated by the rent of the 


houſes, It was long deſervedly reprobated and oppoſed by 


thoſe of the patriotic party, and as ſtrenuouſly defended by 


the miniſter and his friends. After many violent efforts on 


both fides, the financier reluctantly yielded, and the long 
execrated impoſt was repealed (together with that of the 
26 G. 3. c. 9.) by the 29 G. 3. c. 9g. We have but one 
more head under Houſe, which is that of Houſe of Cor- 


rection. 


——_—_—___ 


Houle of Co22ection, 


E enadted, That there ſhould be built or Building, o 
within every county, one or more fit and providing 
55 * houſe, or houſes, of correction, with convenient — Mol 
. . 2 adjoining, together with mills, turns, cards, f 
add luch like neceſſary implements, for employing rogues, 
* N vagabonds, 


N 
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47383 - Houſe of Conection. 


vagabonds, or other idle, vagrant, and, diſorderly perſons ; 
which houſes were to be purchaſed, conveyed, or aſſured to 
| ſuch perſons, as hy the juſtices in ſeſſions ſhould be directed 
upon truſt, that they ſhould be employed for the kecping, 
correctiug, and ſetting to work the ſaid rogues, vagabonds, 
or ſturdy beggars, and other idle and diſorderly perſons, 


. 2. 5 ER 
r And by the 17 G. 2. c. 5. On preſentment of the grand 
jultices in ſeſ. jury, at the aſſizes, great ſeſſions, or general gaol-delivery 


tions may re- held for any county or liberty (or at the general ſeſſions, or 


pair, build, or general quarter - ſeſſions of the peace, where there ſhall be 


provide houtes 


of correction, no allzes, great ſeſſions, or general gaol-delivery held, 14 


G. 2. c. 33. /. 2+), that there is no houſe of correction, and 
that it will be neceſſary to provide one or more; or that 
thoſe already provided are not ſufficient and convenient, or 
waut to be enlarged; the juſtices in ſeſſions ſhall have 
power to build or enlarge one or more fit houſes of correc. 
tion, or to buy or hire houſes for that purpoſe, with con- 
venient outlets thereto adjoining, or to purchaſe land, and 
to erect ſuch houſe or houſes on part thereof, and to lay out 
the reſt of ſuch lands for ſuch backſides or outlets ; and to 
determine and agree upon railing ſuch ſums of money, as 


on examination of able workmen, or others, ſhall appear to 


be neceſlary for that purpoſe : aud if houſes or lands are to 
be purchaſed, they ſhall be conveyed to ſuch perſons as the 
ſaid juſtices in ſeſſions ſhall direct, in truſt and for the uſes 
and purpoſes aforeſaid. /. 30. 
Fitting up And by the fame ſtatute, /. 31. The juſtices, in ſeſſions, 
OO of cor- ſhall take care that the houſes of correction (except thoſe 
TOY erected or maintained by particular founders) ſhall be duly 
fitted up, and ſupplied with implements, materials, and fur- 
niture, for keeping, relieving, employing, and correcting, 
all idle and diſorderly perſons, rogues, vagabonds, incor- 
rigible rogues, and others who ſhall be ſcat to, confined, or 
continued therein; and ſhall make ſuch orders as they ſhall 
think fit for their better government and regulation, and for 
employing, relieving, and puniſhing the perſons thercin, or 
for ſending them to or from thence. 


Two juſtices to Alſo by the 1 7 C. 2. c. 9. . 31. Two juſtices, within 


viſit ſuch houſes the reſpective hundreds, diviſions, or juriſdictions, where 
emice a Vear. there {hall be a houſe of correction, or any two juſtices ap- 
pointed by the ſeſſions, ſhall viſit it twice a year, or oftenet 

5 if need be, and report the ſtate thereof to the next ſeſſions. 
Or by preſen- And by the 22 C. 3. c. 64. / b. The want of houſes of 


ment of a julr correction, or their inſufficiency, may be preſented by a juſ- 


tice on view. tice on his view or knowledge, as well as by the 1 
Whic 
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which preſentment ſhall be proceeded on as if it had been 
made by the grand jury /. 6. C1 | | 


And the juſtices at their quarter-ſeſſions ſhall- nominate Viſitors and in- 


juſt ithi cti iſtri ſpectors to be 
r more juſtices within their reſpective diſtricts, to ex- pci. 
woke the houfes of correction 'within' ſuch juriſdictions, 2 b A 
who ſhall inſpe& the condition thereof, and what additions or G. 3. 
alterations may be neceſfary, having regard to the claſſing 


the ſeveral perſons who ſhall be kept there, according to the 


nature of their crimes, and for providing proper places for 


the employment of thoſe who are committed to hard labour, 
and alſo to keeping the priſons clean and wholeſome ; and 
may employ proper perſons to make plans and eſtimates of 
new buildings, additions, or alterations which may be 
thought neceſſary; and ſhall report the ſame to the juſtices 
at the next quarter- ſeſſions, who ſhall conſider the fame, 
and make ſuch orders, and-enter into ſuch contracts relating 
thereto as they ſhall think fit. 22 G. 3. c. 64. /. I. 24 
G. 3. ſeffs 2. c. 55. , 1. h ; 

And the juſtices in ſeſſions may ſell the materials of any juſtices may fell 
old houſe of correction, or the ſcite thereof, or any part the old ma- 
thereof, which ſhall not be neceſſary for the building, re- terias. 
pairing, or enlarging any new houſe of correction, and ſhall 
apply the money ee by ſuch ſale towards defraying the 
expences of erecting, altering, or repairing any ſuch build- 
ings reſpectively. : 55 

And the juſtices in ſeſſions ſhall appoint fit perſons (wo- Appointing the 
men excepted) to be governors or maſters of ſuch houſes ſo matter of ſuch 
to be provided. 7 F. c. 4. ſo 4. 17 G. 2. c. 5. .. 31. Poufes. 

22 G. 3. c. 64. / 10. | 

And for the ſaid maſter or governor's labour and care to His ſalary. 

be had in the faid ſervice, and for the relieving of ſuch as 

ſhall be weak and fick in his cuſtody, the juſtices. in ſeſſions 

{hall appoint ſuch ſum yearly as they ſhall think meet, to be 

paid quarterly beforehand by the treaſurer (the ſaid maſter 

or governor giving ſufficient ſecurity for the continuance 

and performance of the ſaid ſervice). 7 J. c. 4. J. 6. 17 

G. en 

And by the 22 G. 3. c. 64. They may alſo allow him 
ſome proportion of the profits earned by the priſoners. ſi . 

And they may appoint a temporary aſſiſtant or aſſiſtants, Aſſiſtants aÞs 


to inſtruct the priſoners in any buſineſs or branch of manu- Pointed. 


facture which the juſtices ſhall think proper to eſtabliſh 
there. 22 G. 3. c. 64. / 3. i | | 
By the ſame ſtatute; /. 1. The juſtices ſhall take care Priſoners to he 
that ſeparate apartmerits be provided in the houſe of correc- kept in ſeparate 
tion, for all perſons committed upon charges of felony, or *Partmetits. 
| convicted | 
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convicted of any theft or larceny, and committed for pu- 
niſhment by hard labour, in order to prevent any communi. 
cation between them and the other priſoners; and alſo pro- 
per apartments, covered or open, as ſhall, be found moſt 
convenient for employing the perſons who are to be kept to 
hard labour: and they ſhall alſo provide ſeparate apartment, 
in each diviſion of the ſaid houſe of correction, for the 
women who ſhall be committed thither. 22 G. 3. c. 64. . 
Time and man- And the ſaid maſter {hall have power to ſet ſuch rogues, 
CORE. vagabonds, idle and - diſorderly | perſons, as ſhall, be 
labou; ©; other. brought to the ſaid houſe, to work (being able), while they 
wiſc. ſhall continue therein, and to puniſh them by Putting 
fetters on them, and by moderate whipping : and idle per. 
ſons, during the time that they ſhall continue in the (aig 
houſe, (ball in no fort be chargeable to the county fer 
any allowance, either at their bringing in, or going ford, 
or during their abode there ; but ſhall have ſo much alloy. 
ance as they ſhall deſerve by their own labour and work. 
7 J. c. 4. , 4. But in the caſe: of putting handcuffs or 
fetters upon a priſoner, the governor. ſhall give notice 
thereof to one of the viſiting juſtices, within forty-eigk: 
hours after he ſhall be fo fettered ; and he ſhall not continue 
ſuch fettering longer than ſix days, without obtaining an or- 
der in writing from one of the viſiting juſtices. 22 C. 3.c. 

64. „ 11 
And whereas doubts may ariſe, where any juſtice or juſ- 
tices are authoriſed to commit offenders to the houſe of cor- 
rection for offences cognizable hefore them out of ſeſſions, 
how long ſuch offenders may be there detained, and how 
treated, where the time and manner of their puniſhment i; 
not by law expreſsly limited; it is enacted, that where any 
4 ſhall be commited as aforeſaid, by virtue of any lav 
in being or to be made, and the time and manner of their 
puniſhment is not expreſsly limited, the ſaid juſtice or jul- 
tices ſhall commit ſuch offenders to the houſe of correction 
to hard labour until the next general or quarter-ſeffions, or 
until diſcharged by due courte of law: and two juſtice“ 
(he who committed him to be one) may diſcharge the ſaid 
offender before the ſeſſions, if they ſee cauſe ; and if not, the 
faid ſeſſions may either diſcharge him or continue him fur- 
ther, not exceeding three months. 17 C. 2. c. 5. / 32. 
To work mode- And by the 22 G. 3. c. 64. The governor or keeper of 
rately, when every houſe of correction ſhall employ all ſuch perſons as 
pot <zpreſely ſhall be priſoners therein, in ſome work which is not ſevere, 
— though ſuch priſoners were not, by the warrant of their com- 


labour. 
8 mitment, ordered to be kept to labour; and * 


480 


* 


Þvnfe'of Co22ertfon; 481 
ſeparate account of the work done by every perſon under 
that deſcription, and account with and pay to him half of 
the nett profits he ſhall have earned, at the time of his diſ- 
charge, and not before. /. 7. nen 2 
And by the fame ſtatute, / 12. The juſtices in ſeflons Chaplain may | 
may, if they think fit, appoint a miniſter of the church of be 2 
England, reſiding near to the houſe of correction, to per- ee 
form divine ſervice there every Sunday, and allow him a 
ſalary not exceeding 20/, a year; ſuch falary to be oc- 
caſionally diminiſhed at any future ſeſſions, if the juſtices 
ſhall think t:: | th 1 
No governor, or perſon under him, ſhall ſell or be ca- Spirituous li- 
pable of being licenſed to ſell or have any benefit from the Jun there. bo 
fale of any wine, ale, beer, ſpirituous or other liquors; or ; 
any other article or thing uſed in ſuch houſe, or by any per- 
ſon confined therein, during the time of ſuch employment; 
on pain of 10/, upon conviction on oath, before one juſtice ; - 
and he ſhall alſo be diſmiſſed from his employment as gover- 
nor or aſſiſtant in ſuch houſe, by order of the juſtices at the 
next ſeffions, on proof made before them of the ſaid offence: 
And no wine, ale, ſpirituous or other liquors ſhall be 
brought into the hovſe of correction to be drank there, 
unleſs for a medical purpoſe, by a written direction, under 
the hand of the aporhecary or ſurgeon uſually attending ſuch 
houſe. 22 G. 3. c. 64. /. 8. | | ; 
The faid penalty of 10%. ſhall be levied by diſtreſs ; and Penalty levied 

for want of ſufficient diſtreſs, the offender ſhall be commit- by diſtreſs. 
ted to the common gaol or houſe of correction, for any time 
rar exceeding fix calendar months, nor leſs than one. 

Wj 4 
The juſtices, at every general quarter-ſeffions, ſhall call Maſter to ac- 
upon the maſter or keeper of the houſe of correction, to pro- count to the 
duce to them in writing a liſt of the perſons in cuſtody, with a * — Be 
deſcription of the offence, the time for which committed, —— 
diſtinguiſhing particularly thoſe who are to be kept to hard tioning the age, 
labour, and the age and ſex of every perſon committed to l Kc. of each 
hard labour, and in what buſineſs he has been employed, E 
what he hath been moſt accuſtomed to, and is beſt qualified 
pee = he has behaved during his confinement, 22 

3. c. 64. / 3. 0-4 

And if the maſter ſhall not, at every quarter-ſeſſions, Riaſter mi 
om a true account of all ſuch as have i committed to — 9 
is cuſtody; or if any perſon committed to his cuſtody 
— be troubleſome to the country, by going abroad; or 
o v3 wiſe ſhall eſcape away from the houſe of corteQio 

cfore he ſhall be from thence lawfully delivered 5 the (ald 


Vor. II. (23.) | Ii juſtices 
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ter. 


frayed. 


Houſe of Coz2ection. 
juſtices ſhall ſet. down ſuch fines and penalties upon the faid 
maſter or governor, as they ſhall think fit: which fines and 
E * be paid to the treaſurer, and aceounted for by 

in. 7 . g. . . 0 | 

The juſtices in The juſtices in ſeſſions may remove ſuch governor or 

fem ons may re- maſter z and if any perſon removed by order of ſeſſions ſhall 

move the maſ not quit poſſeſſion for ten days after. notice given him in 
writing by the clerk of the peace, any two juſtices (on 
producing to them ſuch order of ſeſſions, or an atteſted 
copy, and on oath. of one witneſs. of ſuch notice having been 
given, and of his having quitted poſſeſſion) way by their 
warrant direct the ſheriff to remove him, who hat there- 
upon clear the poſſeſſion as in caſe of a writ of habere facias 
ofJeſſronem. 17 G. 2. c. 5. ſ. 31. 
And in order to defray the expences of erecting, pur- 
chaſing, hiring, enlarging, altering, and repairing houſes of 
correction, and of purchaling land to erect them upon, and 
for backſides and outlets, and of fitting up and furniſhing 
ſuch houſes, and of ſending perſons to and from the ſame, 
and maintaining and employing them there, and other ne- 
ceſfary charges, the juſtices in ſeſſions may cauſe the ſame 
to be raiſed in the ſame manner as the general county-rate; 
and when the amount thereof ſhall exceed half of the 
amount of the ordinary annual aſſeſſment for the ſame (to 
be computed at a medium for the laſt five years preceding), 
the juſtices in ſethons may, from time to time, borrow on 
mortgage of the ſaid rates, any ſum not Jeſs than 50/. nor 
more than 1000. each, as to them or the major part of them, 
(ſuch major part not being leſs than five) ſhall appear neceſ- 
ſary, and to ſecure the money ſo borrowed, by an order 
igned by. the chairman and two juſtices preſent at the time 
of making it, which ſhall be an effectual ſecurity to the 
lender; and which ſecurity may be aſſigned by the perſon 
holding it, by indorſing his name thereon : and the ſaid juſ- 
tices may order the intereſt due on fuch ſecurities, and fo 
much of the principal ſum as ſhall be equal at leaſt to the 
ſaid intereſt, to be paid off yearly, at a certain day to be 
fixed by ſuch juſtices, until the whole ſhall be diſcharged; 
and an account thereof ſhall be kept in a book to be pro- 
vided by a perſon appointed for that purpoſe ; which book 

| ſhall be delivered into court at every quarter- ſeſſions, and 
there inſpected by the juſtices, who thall make ſuch orders 
relating thereto as to them ſhall ſeem meet; and if it ſhall 
appear that the perſon ſo appointed ſhall negle& or delay to 


Expences of the 
whole how de- 


appr” the money in his hands to the purpoſes directed, he 
3 


forfeit double the amount thereof; and ſuch 1 


Houſe of Copzection. 483 
- firſt diſcharged as ſhall bear the higheſt intereſt : | 

mord that the rb money borrowed be filly paid with - 

in fourteen years from the time of borrowing the ſame. 

17 C. 2. 6 5. .. 33. 22 C. 3. 6. 64. J 5. 24 C. 3. H. 

y CELL ba Nuss orders, and regulations, for the bet- Rules and or- 


„ | erſons who may be committed to ders eſtabliſhed 
ter dN of the p y n- to be printed in 


the faid houſes of correction, ſhall be duly obſerved and e * 
forced in every ſuch houſe, ſubject nevertheleſs to ſuch ad- ——— 
ditions as ſhall, from time to time, be made by the juſtices fixed in a a 
at their Midſummer or Michaclmas ſeſſions, provided that — 
ſuch additions ſhall not be contradictory to the rules, orders, corräction. 
and regulations here eſtabliſned: and in order that they may 
be more generally known, and ſtrictly attended to, the 0 
keeper ſhall cauſe them to be printed in plain legible cha- 
racters, and fixed in ſome conſpicuous part of every ſuch 
houſe of correction. 22 G. 3. c. 64. / 4. 5 
Theſe rules and orders are literally as follow: 
Rules, orders, and regulations, to be obſerved and in- 
« forced at every houſe of correction provided and eſtabliſn- 
« ed, or to be provided and eſtabliſhed, under the authority 
« of the acts of the ſeventh year of the reign of his late ma- 
« jeſty king James the Firſt, the ſeventeenth of king George 
$ the Send, and the twenty-ſecond of king George the 
“ Third, 8 e 
J. That the ſeveral perſons, who ſhall be committed 
c“ to the houſe of correction to be kept to hard labour, ſhalt 
be employed (unleſs prevented by ill health) every day, 
« during their confinement (except Sundays, Chriſtmas-day, 
c“ and God. Friday), for ſo many hours as the day-light in 
< the different ſeaſons of the year will admit, not exceeding 
„twelve hours, being allowed thereout to reſt half an hour 
« at breakfaſt, an hour at dinner, and half an hour at ſup- 
<< per, and that the intervals ſhall be noticed by the ringing 
« of a bell. | ; 
II. That the governor of each houſe of correction ſhall 
« adapt the various employments, which ſhall be directed 
* by the juſtices at their quarter-ſeſfions, to each perſon in 
* ſuch manner as ſhall be beſt ſuited to his or her ſtrength 
and ability, regard being had to age and ſx. 
III. That the males and females ſhall be employed, 
* ſhall alſo eat and be Jodged, in ſeparate apartments, and 
e have no intercourſe or communication with each 
other. Pg: | 
— © IV. That every perſon ſo committed ſhall be ſuſtained 
with bread, and any coarſe but wholeſome food, and ' 
| L273: * water, G 
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What is meant 
by hue and cry. 


Another ſug» 


eſt ion. 


ue and Cry. 


e water; but perſons under the care of the phyſician, ſur. 

« geon, or apothecary, ſhall be ſuſtained with ſuch food ang 

« liquor as he ſhall direct. 
V. That the governor, and ſuch other perſons (if any) 


« as ſhall be employed by the juſtices to affiſt the governor, 


« ſhall be very watchful and attentive in ſeeing that the per- 
« ſons fo committed are cdnſtantly employed during the 
« hours of work; and if any perſon ſhall be found remiſs or 
te negligent in performing what is required to be done by 
&« ſuch perſon to the beſt of his or her power and ability, or 
« ſhall wilfully waſte, ſpoil, or damage the goods commit. 


c ted to his or her care, the governor thall puniſh every ſuch 


« perſon in the manner hereafter directed : 

„ VI, That if any perſon ſo committed ſhall refuſe to 
c obey the orders given by the governor, or ſhall be guilty 
of profane curling or ſwearing ; or of any indecent be- 
& haviour or expreſſion; or of any aſſault, quarrel, or abu. 
«five words, to or with any other perſon : he or ſhe ſhal! 
« be: puniſhed for the ſame in the manner hereafter directed: 

« VII. That the governor ſhall have power to puniſh the 


4 ſeveral offenders for the offences herein before deſcribed, 


ce by cloſer confinement ; and ſhall enter in a book, to be 
« kept by him for the inſpection of the juſtices at the quar- 
ter- ſeſſions, and the viliting Juſtice or juſtices, the name 
« of every perſon who ſhall be fo puniſhed by him, expreſſ- 


& ing. the offence, and the duration of the puniihment in- 
« flicted.” 


. 


* EE * * — — 


— 


Hue and Cry. 


L ORD Cate is of opinion that hue and cry, (called in 


thing; huer in French being to hoot or ſhout, and in Eng- 
liſh to cry. 2 Inft. 173. 3 Inſt. 116. | 

To countenance this opinion of lord Coke, hue is uſed 
alone in fat. 4 Ed. 1. fl. 2. | 
But as it appears by the old books, that hue and cry was 
anciently both by horn and voice, fome are of opinion that 
theſe two words are not ſynonimous; and that hooring is by 
the horn, and crying by the voice; and this explanation ac- 
cords with the French word huchet, which ſignifies a hunt! 
man's horn. A hue and cry therefore, in this ſenſe, oi 
we properly 


ancient records Hutu ct clamor) mean the ſame 


Hue and Cry | 485 


erly ſignify a purſuit by horn and by voice: and this 
proper e er e by blowing a horn, by making an 
Outcry, is ſaid to be practiſed in Scot afl. r np 
The blowing of a horn, by way of notice or intelligence, 
ſeems anciently to have been in uſe, in many other caſes, as 
well as in the purſuit of felons; for among the laws of 
htred, king of Kent, in 9b, this is to be found: * That, 
« if -a ſtranger go out of the road, and neither ſhout nor 
« blow a horn, he ſhall be taken for a thief. - rt 
Hue and cry is the old c mmon law preceſs after felons, 
and ſuch. as have dangerouſly. wounded any perfor z/ and it 
has received great countenance and authority by ſeveral acts 
of parliament. 2 HH. 98... 
By the 13 Ed. 1. ., 2. c. 4. To prevent felonies, the Watches to bz 
gates in-walled towns ſhall bo thut from ſun- ſetting to ſun- 4 walled - 
riſing z/ and none ſhall lodge without the town from nine 2 | 
o'clock till day, unleſs his hoſt will anſwer for him. In 
other towns watches ſhall be kept; and if a watchman ar- 
reſt a night-waker, and he diſobey and fly, the watchman 
may make hue and cry. - SEEDED | | 
And by the 3 Ed. 1. c. 9. All ſhall be 22 and ap- All perſons to 
parelled, at the command and ſummons of ſherifts (or con- follow hue and 
ſtables, 2 [n/t. 171, ) and at the cry of the country to ſue ©?” 
and arreſt felons, on paiu of a grievous fine. And, if de- 
fault be found in the lord of the franchiſe, the king ſhall take 
the franchiſe to himſelf; and if in the ſheriff or other of- 
ficer, they ſhall have one year's impriſonment, and ſhall 
make a grievous fine. | | 
By the 13 Ed. 1. fl. 2. c. 1. Immediately upon rob- Freſh ſuit. 
beries and felonies committed, freſh ſuit ſhall be made from 
town to town, and from county to county, 
And by the 27 Eliz. c. 13. . 10. No hue and cry ſhall 
be lawful except it be by horſemen and footmen. | 
And the life of hue and cry is freth ſuit. 3 nf. 117. a 
When a felony is committed, or a perſon is grievouſly and ApPUCntien e 


daugerouſly wounded, or aſſaulted or offered to be robbed, — 25 
either in the day or night, the party grieved, or any other 


| perſon, may apply to'the conſtable of the vill ; and, 
F 1. Give the conſtable ſuth reaſonable aſſurances thereof 
* as the nature of the caſe will bear. e 
2. And if he knows the name of the offender, he muſt 
inform the conſtable thereof,” e. 

3. If he knows not his name, but can give a deſcription 
of him, he muſt deſcribe his perſon, or his habit, or his 
horſe, or ſuch other circumſtances which he is acquainted 
with, that may conduce to his difeovery, 7. 8 


113 4. Should 


- 


. 
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4. Should the crime be committed in the night, and he 
knows none of theſe circumſtances, he muſt. mention the 
number of perſons, or the way they took. | 

5. If none of theſe can be diſcovered, as where a robbery, | 
or burglary, or felony, is comnutted in the night, they are | 
to acquaint the conſtable with the fact, and deſire him to 1 
ſearch in his town for ſuſpected perſons, and to make hue | A 


139 | and cry after ſuch as may be probably ſuſpected, as being ji 

—_ - perſons vagrant in the night; for many circumſtances may ll 

1.389 ex poſi facto be uſeful for diſcovering a malefactor which | 

; 1 cannat be at firſt found. 1 H. HF. 100, 101. 3 IA. 116. 

1 Juſtice's my For levying hue and cry, it may be adviſeable to have a 

188 taken thoveh Warrant of a juſtice of the peace, if time will permit, in or- 

5 not abſolutely der to prevent cauſeleſs hue and cry ; yet, as appears by the 1 

— ncceſſary. ſtatutes, it is not neceſſary, nor is it always convenient; for 

8 the felon may eſcape before the warrant can be obtained; 

1 and hue and cry was part of the law before juſtices of te 

1 peace were inſtituted.” 2 H. H. 90. | | 

1 Conftable to The duty of the conſtable is to raiſe the power of the 

{2h raiſe the town town, as well in the night as in the day, for the proſecution 

1 of the offender. 3 IA. 116. 3 
1238 — 2 ful- Upon hue and cry levied againſt any perſon, or where | 

| wt Fected pores any hue and cry comes to a conſtable, whether the perſon 2 5 

| 55 be certain or uncertain, the conſtable may ſearch ſuſpeted i 

| Ti places within his vill, for the apprehending of the felons. 

198 2 H. H. 103. 3 

[8 And he is not only to make fearch in his own vill, but 

— alſo to raiſe the neighbouring vills, who are all to purſue 

I! 8 | the hue and cry with horſemen as well as footmen till the 

1 5 offender be taken. 2 HF. H. 101. 8 5 * 51 

f . ne rs — But though the conſtable may ſearch ſuſpected places or 


allowable. houſes, his entry muſt be by an open door; for he cannot 
break open doors barely to ſearch, unleſs the perſon againit 
whom the hue and cry is levied be there, and then indeed 
he may; therefore, in ſuch a ſearch, the breaking open the 
door is at his peril : it is juſtifiable, if he be there; but 
otherwiſe, if he is not there, But, it muſt always be re- 
membered, that, in caſe of breaking open a door, notice mult 
firſt be given to thoſe within, of the buſineſs, and a demand 
of entrance, and refuſal, before the doors can be broken 
2 H. H. 103. | 
Breaking doors If the perſon purſued by hue and cry be actually in a houſe, 
— on and the doors are ſhut, and refuſed to be opened on the de- 
: mand of the conſtable, and notification, he may break open 
the doors; and this he may do in any caſe where he may 
arreſt, though it be only a ſuſpicion of felony; for it is — 
N f 6 
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* king and commonwealth, and therefore a virtual non "i 


omittas Is in the caſe; and the ſame law is upon a danger- 


ous wound given, and a hue and cry levied upon the offender. | 
2 H. H. 102. 42932 „„ EAR TY © 3 ; 
And it ſeems; in this caſe, that if he cannot be otherwiſe CHER the 


taken, he may be killed; and the neceſſity excuſes the con- E 


ſtable. 2 H. H. 102. - be a 
If the perſon, againſt. whom the hue and cry. 1s raiſed, be Notice to bo 
not found in the conſtablewick, the conſtable may give no- fahle to ch. 


tice to the next conſtable, and he to the next, till the of- fable. 
fender be found, or till they come to the ſea-ſide. And this - 


was the law before the conqueſt. 3 inf. 1156. 
And the officer of the town. where the felony was com- ſtables, Kc. of 


mitted, and every officer to whom the hue. and cry ſhall othertowns, - 


afterwards, come, ought to ſend to every other town round | 

him, and not to one next town only. F And in ſuch caſes it I 88 : 
is neceſſary to give notice in —_— (to the purſuers) of the 
things ſtolen, and of the colour and marks thereof; as alſo 

to deſeribe the perſon; of the felon, his apparel,. horſe, and 

the like, and which way he is gone, if he can. Dalt. c. 54. 

If the hue and cry be upon a robbery, burglary, man- Ho purſued 
flaughter, or other felony committed, and the perſon who without a de- 
committed the fact is not known or deſcribable 1 perſon, ſcription, &c. 
cloaths, or the like, yet ſuch a hue and cry is good, as has © 
been ſaid, and muſt be putſued, though no perſon be named | 
or deſcribed. . 2 H. H. 103. 

In this caſe, therefore, thoſe who purſue the hue and cry SulgeRed per- 
can only take ſuch perſons as they have probable cauſe to mon may By 
ſuſpect : » ſuch, for inſtance, as are vagrants, or ſuch ſuſpi- * 
cious perſons as come late to their inns or lodgings, and 
ay een account where they have been, and the 

e. . | 5 * 

If hue and cry be raiſed againſt a perſon certain for felony, Arreſting an 
though poſſibly he may be innocent, the conſtables, and innocent perſon. 
thoſe who follow the hue and cry, may arreſt and impriſon 
him in the common gaol, or carry him to a juſtice, to be ex- 
amined where he was at the time of the felony committed, 
and the like. 2 H. H. 102. | 

Or, if the hue and * be not againſt a perſon certain, but Arreſting a per- 
by a deſcription of his ſtature, perſon, cloaths, horſe, and the ſon by deſcrip- 
like; yet the hue and cry will juſtify the conſtable or other · 
perſon following it, in apprehending the perſon ſo deſcribed, 
whether innacent or guilty ; for that is his warrant. It is a 


8 kind of proceſs, which the law allows of, not uſual in other 


caſes, viz. to arreſt a perſon by deſcription. 2 H. H. 103. | 
If an hue and Cry be once raiſed and levied, on ſuppoſition Hue ang cry, 
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And to the con- 
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488 Hue, and Cry. 
of a felony committed, though there was no felony real] ycom. 
mitted z' yet thoſe who purſue hue and cry may arreſt and 
proceed, as if a felony had been really committed. 

Her juſtifiable. Therefore the juſtification of an impriſonment by a per- 
ſon on ſuſpicion and by a perſon (eſpecially a conſtable) 
upon hae and cry levied, differ extremely. In the former 
Caſe, there muſt be a felony averred to be done, and it is iſſu- 
able, but in the latter, to wit, upon hue and ery, it need not be 
averred; but the hue and cry levied upon information of a 
_ is ſuſhcient, though the information ſhould happen to 
Alſe. nn 
Why a conſtable And the reaſons are clearly theſe : 1, Becauſe the conſtable 
_m 2 du Cannot examine the truth or falſehood of the ſuggeſtion of 
purſving hue him ho firſt levied it, not being capable of adminiſtring to 
and cry upon him aa oath; and, if he ſhould forbear his purſuit of the hue 
Felle informa” and cry till it be examined by a juſtice of the peace, the fe- 
* lon might eſcape, and the ſuit b+ rendered fruitleſs. 2. Be- 
caule- the conſtable; by ſeveral ſtatutes, is compellable to 
purſue hue and cry; and he is puniſhable, and ſo are thoſe 
of the vill, if they do it nat. 3. Becauſe he who firſt raiſes 
a hue and cry, where no felony is committed, that is, he who 
gives the falſe information is ſeverely puniſhable by ſine and 
— it the information be falſe. 2 J. 173. 2H. 
ea. c | i 
P moon or aan There can be no doubt but that, both by the common 
— pol, roy law, and by the ſeveral ſtatutes which enjoin the levying cf 
arc puniluable. hue and cry, that thoſe who neglect to Jevy one { whether 
officers ef juſtice or others), or who neglect to purſue it 
hen levied, are puniſhable by indictment, and may be fined 
and impriſoned for ſuch neglect. 2 H. H. 104. 
Conſtables, c. By the 7 Fac. c. 5. the conſtable, or any who come to bis 
1 > oy aſſiſtance, even in this cauſe of hue and cry, may plead the 
* general iſſue, and give the whole matter of the juſtification 
in evidence; for the purſuit of hue and ery, though perform- 
ed by others as well as the conſtable, is principally the act 
of the conſtable of the vill; the others being only his de- 
deputies or aſſiſtants within the precincts of their conſtable- 
wick, 2 H. H. 1025 , 1 4. | 
High conſtables By the 13 Ed. 1. fl. 2. &. 6. Conſtables of the hundred 
— N ſhall be choſen, who ſhall preſent before juſtices aſſigned, de- 
huc and cry. fauts of the ſuits of towns, and all ſuch as lodge itrangers 
in. uplandiſh towns, for whom they will not anſwer. 
And thvie wholevy not hue and cry, or purſut not upon 
hue and cry, may be indicted, fined, and impriſoned. 3 12. 


117. 
4 And 


* , * 
4 5 ia 


Hund2ed. 489 
Andi it is an article of the lect to inquire of hues and cries,' 
zed 4nd not purſued. , 18 Ed. 2 42950 EY 
Ph ſeems char hol ws are taken upon freſh hue and cry, Thoſe taken oa 
are not bailable, as being reckoned among thoſe perſons who freſh hue and 


g 9515 neee 
are under a violent preſumption of guilt. 2 Haro. 98. * baila- 


3 yes 1 Fo 531% N — — — 
HhHundzed. 
JC was anciently ardained, for the better preſervation of Hundred, why 
L the peace, that all free-born men ſhould form themſelves fo called. 
into companies, ten in each company; and each of theſe ten 
men ſhould be ſurety aud pledge for the forthcoming of his 
fellows. Hence theſe companies were in ſome places call- 
ed tythings, as containing the number of ten men, with their 
families. And as ten times ten make an hundred, and as 


e 
7 11 


it was then alſo appointed that ten of theſe companies ſhould 


at certain times meet together for their matters of greater 
weight, that general aſſembly Has and ſtill ;s called an 
Hundred. Lamb, Conſt. TE yr EY 

The hundred ſhall make good the damages in caſes of Huadred an- 
robbery; cutting banks; cutting hop- binds; burning houſes, — — Os 
barns, outhouſes, bovels, cocks, mows, or ſtacks of corn, — 7 
ſtraw, hay, or wood; mines, or pits of coal; deſtroying gra- 
naries, or corn intended for exportation; deſtroying turn- 
pikes; or works of navigable rivers, and the like; the par- 
ticulars of which are given under the reſpective titles. 

If any perſon ſhould eſcape after committing any homi- Hundred 
cide, or giving any dangerous wound, the town ſhall be amerced for an 
amerced; and if out of the town, the hundred ſhall be Ape. 


= amerced. 2 Haw. 74. | 


By the 22 C. 2, c. 46. it is enacted, That writs of exe- Damages how 


I | cution which ſhall be ſued out againſt the inhabitants of any levied. 
hundred, on any judgment obtained by virtue of any act of 


parliament, ſhall by the ſheriff on receipt thereof be pro- 
duced to two juſtices (1 2.) in or near the hundred; who ſhall 
cauſe a taxation to be made and-levied by the conſtables + 


in thirty days, for paying the plaintiff's coſts and es and 
ſuch neceſſary expences as any inhabitants ſhall have been at 


in 8 


ſuch action; the (: : | | | 
before tlie ion; the ſame being firſt proved on oath 


aid juſtices, and the attorney's bill taxed. And the 


ſaid ſums ſhall be paid to the ſheriff by the conſtables, in ten days 
after the time is expired for collecting; and by the ſheriff to 
85 the 


490 Jncloſures, pulling down. | 


the perſons intitled to receive the ſame, without any dedye.. 
tion or fee ; all in the fame manner as; directed by the ſta. 
. tute of 8 G. 2. c. 16. in caſes of robbery: /. 34. 


Hunting. See GAME: 
Huſband. See BARON and FEME. 


— - 2 2 


Ideots. See LUNATICS. 'Y 

Impriſonment. See ARREST, COMMITMENT, 3 
r 

Inceſt, See ADULTERY. + | 

Incontinency. See ADUL TERY-+ 
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Intlotcures. pulling down. 


| WHE RE it chanceth, that one having ar ght to approve, I 
doth then levy a dyke or an hedge, and ſome by night, Ml 
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10 or at another ſeaſon, when they ſuppoſe not to be efpied, o 
1128 . overthrow the hedge or dyke, and it cannot be known by Ml 
N verdict of the aſſize or jury, who did overthrow the hedze Wl 
119 or dyke, and men of the towns near will not indict ſuch 22 Wil 
FR be guilty of the fact; the towns near adjoining ſhall be d- 
+4 ſtrained to levy the hedge or dyke at their own colt, and to 
is yield damages. 13 Ed. 1. fl. f. c. 46. Ty 

| And by the 3 & 4 Ed. 6. c. 6. Such perſon as ſhall We 
bring an affize thereupon, and have judgment to recover, il 

ſhall have his damage trebled by the judgment of the court. 

And by the 9 G. 3. c. 29. Any perſon who ſhall wilfully Wn 

or maliciouſly demoliſh, pull down, or otherwiſe deſtroy o? 

damage, any fence raiſed or made for dividing or incloſing Wa 

any common, waſte, or other lands, in purſuance of any at 

of r or ſhall cauſe or procure the ſame to be done, 

ſhall” be guilty of felony, and tranſported for ſeven years. 

. . Profecution to be commenced in eighteen months after the Bl 


- * > 
" ; 
_ - © S « ft 8 
* FI _- = 
1 „ ROS 
: <4 
. — 2 
x Res 


| ; * : | 
p | y . N A | . ”, y * 
* " - - 4 T _ | 
| 1491 N # + 22 
L ö 2 + FL 7 1 4 
7 4 * , * . A 
|: {4 1. 8 vi . f at} 9718971 Gf + js 6 * al 
\ ” n 0 5 t | 
.- Jndicmentr,. 
4 EL ED þ i . 


J. Indifment, Definition af. - n 
II. Of finding. an Indict ment ſpecially. mai] 
III. Whether the Grand Fury may examine Witneſſes 
on both Sides. | 3 
I. What Offences are indictable. 
V. Limitation of Proceedings. by Indictment. 
V1. Where Offenders and Offences may be conſidered 
jointly, and where ſeverally. | 1 
VII. Form aud general Tendency of an Indictment. 
VIII. Expences of an Indictment. | ; 
IA. Acquittal, © SEP! 0 | 
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J. Indifiment, Definition of. 
JNDICTMENT, indj4#omentum, from the French enditer, Indidmery, er- 


is a bill or declaration made in form of law, exhibited as rivayon 
an accuſation, of one for ſome offence, either criminal or 
penal, to jurors, and by their verdi& found and preſented 
to be true, before an officer having power to puniſh the ſame. 
Staundf. Pl. Cor. lib. 2. e Yet" nnn 
By others it js defined, an accuſation found by an inqueſt Definitica. 
of twelve or more upon their oath. And as the appeal is 
always the ſuit of the party, ſo the indictment is always the 
ſuit of the king, and, as it were, his declaration; and the. 
party who proſecutes it is a competent witneſs to prove it. 
And when ſuch accuſation is found by a grand jury, with- 
out any bill brought before them, and-afterwards reduced to 


: a formed indictment, it is called a preſentment ; and when it 


is found by jurors returned to inquire of that particular l- 
fence only which is indicted, it is properly called an inquiſi- 
tion. 1 If. 126. 2 Haw. 209. - , e 
An indiftment is a brief narrative of an offence committed 
by any perſon, which the public good requires ſhould be 
W puniſhed ; and therefore it is ſaid to be a proſecution at te 
W uit of tie king merely. 2 H. H. 169. 2 Haw. 210. y 
All indictments, informations, inquifitions, and preſent- indid ment muſi 
ments, ſhall be in Engliſb, written in a common legible hand, be in Eogliſh. 
and not court hand; on pain of 50/. to him who ſue in 
three months. 4 G. 2. c. 26. 6G. 2. c. =. 036 NI 
An indictment may be found on the oath of one witneſs N wann, 
: only, 288 
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Indictment. 


ate to an only, unleſs. it be for high treaſon, which requires two wit. 


Evidence for 
the king only. ſeſſi ons ought only to hear the evidence 


Opinion of Sir 


t. 


neſſes. 2 Haw. And unleſs, in any inſtance, it is other. 
wiſe ſpecially directed by act of parliament. 


. Of, finding an dini Hadalh. * 


It ſeems generally hood; char the grand; jury may not 
find part of an indictment true, and part falſe ; but muſt 
either find a true bill, or zgnoramns, for the whole; and if 
they take upon them to find it ſpecially, or conditionally, 
to be true for part only, and not for the ref}, the whole s 
void, and the party cannot, be. tried one it, but ought to be 


indicted anew. 2 Haw. 210, N 


But where there are two counts in the indictment, as one 
for a riot, and another for an aſtault, the ſame may be conſidet. 
ed as two diſtinct indictments ; ind the 1 jury may affirm the 
bill as to one of the counts, and * it as to the other, 
Cowper 325. 1 . 

But the court cannot alter what the grand jury have found; 
as in the foliawing caſe: H. 9. G. 2. King v. Pawoteras 
The court was moved, that ſeveral unneceſſary courits might 
be truck out of an indictment. Lord Hur dwicke : How 
can we ſtrike out any thing that the grand jury have found! 
We might do it in an information. The officer who :t- 
tends the grand jury ſhould not let ſuch indictments come 
before them; it is fit a rule ſhould be made, that no indift- 
ments ſhould be preferred to the grand jury, but by the 
clerks of the Crown Office; and then we Hould know wio 
to call on in ſuch caſes ; but however, as it is found, we cn 
do nothing. Caf. Temp. lord Hardwicke, IT. Str .1026, 


- 
. 


A, - II. Whether the Grand Fury may examive. 7 itueſſi 
on both ſides. 


Lord Hale obſerves, that the grand j jury at the aiſizes ot 
or the king [i. e. 


againſt the accuſed party]; and, if there be probable evidence 


they ought to find the bi I; becauſe it is but an accuſation 


and the party is to be put c on his trial afterwards. 2 H. E. 


157. 
? And the eme doctrine is advanced by chief:j uſtice Pen- 
e ton, in the caſe of the carl of Sha u Ye Stat Trials 


1 
Pas the Wandel editor of Hals hiſtory: ſays, that fir fob 


Jebn Hawlcson FJazyles, in his remarks on the ſaid caſe ( $, Trial 4} 183. 
this ſubject. 


unanſwera by 


* 

1 

Wh 

* * 
* 4 } 1 
. 

Wo”, 
be 
* 
1 
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7 
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| action of debt, or information, &c. without mentioning. an 


Jndigment; 493% 


unanſwerably ſhews that a grand jury ought to haye the fame 
perſuaſion of the truth of the indictment as a petty jury, or 
a coroner's inqueſt ; for they are ſworn. to preſent the truth, 


and nothing but the truth. 


And lord Cole ob ſerves, that as indictments are the founda- 8 lord 
tion of all, and are uſually found in the abſence of the party 
accuſed, it is neceſſary that there ſhould be ſubſtantial proof. 
3 Liſt. 25. ab ae 


II. Mbut Offences are indi stalt. 


All capital crimes whatſoever, and all kinds of inferior Capital crimes, 

5 IX. * 2 n | and inferior 
crimes which are of a public nature, as miſpriſtons, con- crimes of a pubs 
tempts, diſturbances: of the peace, oppreſſions, and all other tic nature. 


miſdemeanors whatſoever of a public evil example, againſt the 


» 


! 


common law, may be indicted : but no injuries of a private 


nature, unleſs they in ſome degree concern the king. 


And generally where a ſtatute prohibits a matter of pub- Diſobedience 


lic grievance to the liberties, and ſecurity of a- ſubject, or ofa ſtatute pro- 
commands a matter of public convenience, as the repairing 3 * 
of the common ſtreets of the town, &c. every diſobedience puniſhable by 
of ſuch Hatute is puniſhable, not only at the ſuit of the party action or indict- 
grieved, but alſo by way of indictment, fox contempt of the went. 
ſtatute, unleſs ſuch method of proceeding, ſhall manifeſt- 
ly appear to be excluded by it. Vet if the. party offending 
has been fined in an action brought by the party (as it is ſaid 
he may in every action for doing a thing prohibited by 
ſtatute) ; ſuch fine is, it ſeems, a good bar to the indiftment;, 
becauſe by the fine the end of the ſtatute is ſatisfied ; other- 
wie he would be liable to a ſccond fine for the ſame oftence. 
2 Inſt. 55, 163. Cro. Fac. 577. 2 Haw. 210. | 
But where a ſtatute extends only to private perſons, or, if 
it extends to perſons in general, chiefly concerns diſputes of Statutes chiefly 
a private nature, as thoſe relating to diſtreſſes made by lords ne — pri- 
on their tenants ; offences againſt ſuch ſtatutes, it is ſaid, bardly indi- 
will hardly bear an indictment. 3 Mod. 79. 2 Haw. 211, ble. 

And where a ſtatute makes a new offence, which was no 
way prohibited by the common law, and appoints a particu. Where a ſtatute 


lar proceeding againſt the offender, as by commitment, or points out pro- 
| ccedings, aud 


omits indicti- 


indictment, it ſeems to be ſettled at this day, that it will not ment. 
maintain an indictment; becauſe the mentioning of the 
other methods of proceeding only ſeems by implication to | 
3 indictment, 3 Mod. 79. 2 Haw. 211. Sr. 
' 8 81 = E. 31 ; bh * 1 
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But not where 


or otherxeiſc is 
mentioned. 


Jndictment. 


E. 31 G. 2. X. v. Wright, clerk. On ſhewing cauſe 


againſt quaſhing an inditment found againſt the defendant, 


being a ſpiritual perſon, for taking to farm ſeveral lands, &c. 
againſt /. 21 H. 8. c. 13. for that no indictment will lie 
where a ſtatute creates a new offence, and gives a particular 
remedy. The defendant's counſel propoſed three objections 
to the indictment, viz. 1. An indictment will not lie; it 


ought to be a proceeding by action or information, which 


are the two particular methods of proceeding, preſcribed by 
this ſtatute. 2dly. No oftence is Here charged, for occupa- 
tion is the offence for which the act gives the forfeiture, and 
here no occupation is charged; it is only “ that he did take 
cc to farm.” Zdly. It cannot be proſecuted at the ſeſſions; 
for the words of the ſtatute are, (in any of the king's courts,” 
After hearing the arguments of counſel on both fides, the 
rule to quaſh the indictment was made abſolute. Lord 
Mansfield : I always took it, that where new-created offences 


are only prohibited by the general, prohibitory clauſe of a 


ſtatute, an indictment will lie; but where there is a prohi- 
bitory particular clauſe, ſpecifying only particular remedies, 
there ſuch particular remedy muſt be purſued, otherwiſe the 


defendant would be liable to a double proſecution, viz. one 


on the general prohibition, and the other on the particular 
ſpecified remedy. Deniſon and Wilmot, juſtices, gave their 
opinions at large, and concurred with the cheif-juſtice. By 
the court: Let the rule be made abſolute to quaſh the in- 
ditment. Burr. Mansf. 543. | 

Vet it has been adjudyed, that if ſuch a ſtatute gives a te- 
covery by action of debt, bill, plaint, information, or other- 


<viſe, it authoriſes a proceeding by way of indictment. 7. 


G. 1. X. v. Dixon. 2 Haw, 211. 
And lord Hal- makes the following diſtinction: If a ſta- 
— a recovery by action of debt, bill, plaint, or information, 
ut makes no mention of indiciment; the party may be in. 


dicted upon the prohibitory clauſe, and thereupon fined, 


thing, he 
debt, bill, plaint, or information; then he cannot be indicted 
- for it, for the proceeding muſt be by action, bill, plaint, or i. 


Where a pro- 


eceding may be , 


either at com- 


though not to recover the penalty: but if the act be rot 
ee but only that if ſuch a perſon ſhall do ſuch 
all forfeit ſo much, to be recovered by action 0! 


formation. 2. H. H. 171. : 1. 
Where a. ſtatute adds a new penalty to an offence prohi- 
bited alſo by the common law, it is in the election of the 


mon law or on proſecutor to, proceed either at common law or on the 
tute.” And if the indictment for ſuch offence concludes 
Eg ; ag dis 


tute prohibits any act to be done, and by a ſubſtantive clauſe | 
a 
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„% the form of the ſtatute, and cannot be made good as 
7 2 the ſtatute, it ſeems now to be ſettled, | 
that it may be maintained as an indictment at common law. 


E 1 0. z. K. v. Bale. The defendants were indict- 


d for diſobeying an order of juſtices on the ſtatute 13 C. 3. 
2 78, for 2 a highway. It 8 that a ſum- 
mary method of proceeding before the juſtices being directed 
by the ſtatute, the proſecution ought to have been in that 


form, and not by way of indictment. But by the court: 
Diſobeying an order of juſtices is an offence at common law 3 
therefore the proſecutor might proceed which mo he pleated: 


the penalty given by the ſtatute is only accumulative. Cow- 
per 648. 5 TT 


V. Limitation of Proceedings by Indictment. 


With reſpect to indictments of felonies and other miſde- 
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Indictment for 
clony has no 


meanors, where there is no forfeiture to the king, or to the init, tion. 


W king and proſecutor, no time is limited by any ſtatute ; but 


the ſeveral acts of general pardon have the effect of a limita- 
tion. The laſt of which was that of the 20 G. 2. c. 52, 
for certain offences committed before June 15, 1747. 


But by the 31 Eliz. c. 5. it is enacted, That all indict- Indictment on a 


ments upon any ſtatute penal, whereby the forfeiture is li- Penal 


mited to the king, ſhall be ſued within two years after the 
offence committed: if the forſeiture is limited between the 


king and proſecutor, the ſuit ſhall be in one year; and 


in default thereof, the ſame ſhall be ſued for the king within 
two years after that year ended. But where a ſtatute limits 
a ſhorter time, the ſame ſhall be brought within ſuch limit- 


ed time. 


VI. Where Offenders and Offences may be confilered 


Jointly, and where ſeverally. 


0. 


If vera offenders commit the fame offence, though in When ſevera 


law they are ſeveral offences in relation to the ſeveral of- offenders may 
joined in one 


tenders, yet they may be joined in one indictment; as if ** 


N commit a robbery, or burglary, or murder. 2 H. 
So in the caſe of K. v. Beenfield and Saunders, which 
was for the defendant's ſinging a libellous ſong againſt Fohn 


and Fane Cooke ; the court held, that this being à joint aR, ' 
GF RTE ROWS." 24 | - dee 


COT OO YT PUTT. AS now — 
* 7 1 8 
2 £ 


LY * 11 
5 te — 
* w 4 


1 ba... De 4 
* N 
» Saget} Salts; 
+ _ 
— ar 


Pp 


a Bas 
"x n by 


— 4 
* 


eee woos wa. 


. nenn. av SA. rey. > £ 
NI e I % «208 „ 3 3 "4 
* + 32 at n as, f g 2 „3 * a u n 
* r bs? p LS wt as . — IR , 
: 5 0 I 3 "ay; : r g * 
. L * 1 we 
"+ x : 


LOS 


"0. ” 


E 


One offender 
for {:veral of- 
fences. 


 Indigment. 


done by both (for they both joined in the act of ſinging the 
libellous matter) therefore they might well be joined in g- 
and the ſame indictment. Burr. Hanf. 3814. 

In the above deciſion, the court held the caſe of X. . 
Clendan, 7. 4 C. 2. not to be law; where the indictment 
ſet forth, that the defendant made an aſſault upon Sar; 
Beatniff and Elizabeth Cooper, and did them wound, beat, 
and evil intreat. In this caſe, after verdict for the king, 
it was moved in arreſt of judgment, that theſe were diſtinct 
offences, and required difercat and diſtinct judgments, and 


might require different and diſtinct fines, and therefore could 


not be joined in one and the fame indictment, but there 
ought to be a ſeparate indictment for each; and of that 
opinion was the court, and the judgment was arreſted, S. 
870 I. Raym. 1572. 

Contrary to this adjudication, in the caſe of Clendor, is the 
obſervation of lord Hale; who fays, If there be one 1. 
fender, and ſeveral offences committed by him, as burglary 
and larceny, they may be contained in one indictment 2 H. 
H. 173. | 

A LG indicted of petit larceny and murder, combined 
in one count, may be found guilty of the murder, and ac. 
quitted of the treaſon ; as in the following caſe : 

At the Old Bailey, in Fuly ſeſſions 1787, Henrietta Rad. 
bourne was tried before Mr. juſtice Milſon, preſent June 
Adair, eſquire, recorder, on an indictment conſiſting of one 
count onlv, which charged that ſhe “ feloniouſly, traiter- 
* y, wilfully, and of her malice aforethought, did kill and 


s murder one Hannah Morgan, her miſtreſs.” She alſo 


ſtood charged upon the coroner's inquiſition for petit trea. 
ſon and murder. The deceaſed ſurvived for ſeveral weeks 
the blows and wounds which were the cauſe of her death, 
During this interval, and before ſhe was apprehenſive of, 
or, from the evidence of the ſurgeon who attended her, hal 
any reaſon to apprehend her approve Nag diflolution, the 
gave an information upon oath before a juſtice of the peace, 
which was read deliberately over to her in the preſence and 
hearing of the priſoner, then ſigned by her, and authenti. 
cated by the magiſtrate; and he was the only ſubſcribing 
witneſs to it. This information being regularly proved, was 
admitted in evidence againſt the priſoner ; but the fact han- 
ing been committed at the dead of night, there was no po- 
tive evidence, either by the contents of this information, or 
by the ſeveral witneſſes who were examined viva voce, that 
the priſoner was guilty, The evidence, however, thougi 


entirely c;rcum/tantial, was extremely ſtrong ; but as were 
Sv ; | | Was 
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«nat any ſet of circumſtances proved by two witneſſes, 
Med thetvght that the priſoner could not be legally 
convicted af the charge of petit treaſon; the law requiring 
two witneſſes to convict a perſon of that offence. The 
jury found the priſoner g#4:/ty, both on the indictment and 
inquilitioth of the murder only. The verdict was entered 
upon the record, ( Fury /ay GUILTY of the wilful murder, 5 
« but NOT GUILTY. of the treaſon.” The judgment was 
reſpited upon this conviction, and two queſtions were ſub- 
mitted to the confideratign. of the twelve Judges. Firſt, 
Whether a priſoner can be convicted of murder upon an in- 
difment or inquiſition for petit treaſon? That is, whether 
the acquittal for the petit treaſon does not involve in it an 
acquittal: of the murder. alſo? Secondly,, Whether the in- 
formation of Hannah {Mor gan, the deceaſed, authenticated 
by one witneſs only, was legally received evidence? Mr. 
Recorder, on the firſt day of the December ſeſſion following, 
reported, that it was the unanimous opinion of eleven judges, 
(lord Mansfield being abſent) that the learned judge did 
right in admitting the information of Haunab Mor gan to 
be received in evidence, and that the priſoner was legally 
convicted of murder on the indictment and inquiſition for 
petit treaſon. The priſoner accordingly received ſentence, 


and was executed, Leach's Caf. in Cr. Law 399. 
And fo it is, though the offences are of ſeveral degrees, offences of 


but · dependent upon each other; as the principal in the firſt ſeveral degrees 


degree, and the principal in the ſecond degree, viz. preſent, 
ing, and abetting in the principal, and acceſſary before 
of Or, , <8 _ 
Several perſons may alſo be indicted in the ſame indi&- Several offences 
ment for ſeveral offences of the ſame nature; as for keeping v the ſame na- 
diſorderly houſes; but the indictment ſhould' fet forth that | 
they ſeverally did fo, 2 HF. H. 13. 
But this is ouly to be underſtood where the offences may 
de joint; as in extortion, maintenance, receiving ſtolen 
goods, and the like; and not where the offence is a ſeparate s 
act in each; as in the caſe of K. againſt Philips and others, 


Ns G. 2. where fx defendants were indicked in one in- 


di imeut for perjury, and four of them pleading, were con- 
victed. It was then moved in arreft of judgment, that 
crimes (eſpecially perjury) were in their nature ſeveral, and 
t:v0 cannot be 1 together, And 6 Mod. 210. 2 
Rell.” br. 81. pl. 6, 7. Salk. 382. E. 7 Ger. K, v. 
Weſion & hers.” Salk. 623. 1 Keb. 585,'br2, 635. and 


ſeveral” other caſes were cited, By the court: There may 


be great inconveniences if this is allowed; one may be de- 


1 Vor. . 2% | K k ſirous 
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498 Indictment... 
ſirous to have a tertierari, and the other not; the Jury; 6 
the trial of all, may apply evidence to all, that is but evi. 
dence againſt one. The caſes Cited are all of them applied 
to that which may be joint, as extortion, maintenance, te, 
E perjury is a feparate act in each: and 7. 6 Am. N. v. 
Hodſon and others; Wo were indicted for being deolds, and 
compared to 'barratfy, and it was held not to lie; ſo the 
judgment here was arreſted. Str. 211. 
o in the caſe of XK. v. eon and others, there was an 
indictment againſt fix jointly and ſeverally for exerciſing a 
trade; and quaſhed, becauſe there ought to be diſtinct in- 
dictments. Str, 623. une den 
And for this reaſon indictments have been quaſhed fot 
jointly charging ſeveral defendants for not tepairing the 
ſtreets before their-hoiſes, or for taking inmates, or for 
neglecting a day of faſting appointed by preclamation : and 
this is azrecable to the rule of law as to bringing actions on 
penal ſtatutes, wherein feveral defendants ſhall not join; 
except it be in reſpect of ſome one ching in which all at 
jointly concerned, 2 Haw. 241. | | 
Severallarcenies . Larcenies committed of ſeveral _ at fevers! 
may be joined. times, and from ſeveral perſons, may he joined in one in- 
dictment. 2 H. H. 173. 1 8 


VII. Form and general Tendeney of an Indictment. 


Caption of an Every caption of an indictment muſt ſhew, that it ws 
indictment, taken before a court which has a proper juriſdiction. 2 
Hau. 253. * | 

, no part of the The caption of the indictment is no part of the indict- 

indictment. ment itſelf, but is the ſtyle, or preamble, or return which ö 

| made from an inferior court to a ſuperior, from whence: 

certiorari iſſues to remove it, or when the whole record 

made up in form; for whereas the record of the indiftment, 

as it ſtands upon the file in the court where it is taken, 5 

| only thus, The jurors for our lord the king upon their oat) 

- preſent : when this comes to be returned upon a certicrar 
it is more full and explicit. 2 F. H. 166. 

ladictment for By the 7. W. c. 3. No. indictment for high treaſon, 0 

8 miſpriſion thereof (except indictments for counterfeiting de 

ticular caſcs, not king's coin, ſeal, ſign, or ſignet), nor any proceſs or return 

to be quaſhed thereupon, ſhall be quaſhed for miſ-reciting, miſ-ſpelling 

for miſreciting falſe or improper Latin, unleſs exception concerning tbe 


mi'-ſnclling, or 


falls Latin. ſame be taken and made in the reſpective court where the 
trial ſhall be, by the priſoner or his counſel aligned, before 
any evidence given in open court on ſuch indictment; 0, 


ſual 


e Nan, 5 
Indittment. „ 
ſhall any ſuch miſ-recitihg, miſ-fpelling, falſe or Improper 
Latin, after conviction on fuch indictment, be any cauſe to 
{tay or arreſt judgment 3 but nevertheleſs any judgment on 
ſuch indictment ſhall be liable to be reverſed on writ of error, 
ac formerly. „55 F 
"The followini form of an indictment, with'a diſſection 
and explanation of the ſeveral parts, will, it is preſumed, con- 
vey uſeful information on the ſubject. "The example which 
is choſen is on the ſtatute of ſtabbing, 1 Fac. 0. 83 MOR! 


\ Surry. At the general quarter-ſeſſions of the peace 
holden at Kingſton In and for the caunty aforefat, the twenty- 
ninth day of Auguſt, in the thirtieth year of therergn of our ſo= 
vereign lord George the Third, of Great-Britain, France, 
and Ireland, king, defender of the faith, and ſo forth, Befpre 
E. B. and C. D. e/quires, and others their aſſociates, juſtices 
of our ſaid lord the king, aſſigned to keep the peace of our | 
ſaid lord the king in the ſaid county, and alſo 10 hear and 
determine divers felonies, treſpaſſes, and other miſatmianors 
in the ſaid county committed, by the oath , Fo and 
lawful men of the county aforeſaid, ſworn and charged to in- 
quire fer our ſaid lord the king, and for the body of the 
county aforeſaid ; it 15 preſenter i xt. ; 1 

That William Bennet, late of Croydon, in the county afore- 
ſaid, yeoman, not having God before his eyes, but being moved 
and ſeduced by the inſtigation of the devil, on the fixteenth day 
of Auguſt, in the thirtieth year of tbe reign of our ſaid ſo- 
vereig n lord George the Third, of Great Britain, France, and 
ireland, king, defender of the faith, and ſo forth, at the haur 
„/ xine in the afternoon of the ſame day, with force and arm's. 
_ - Croydon afore/aid, in the county aforeſaid, in and upon one 

Robert Butters in the peace of God and 4 our ſaid lard the, 

king then and there being (the aforeſaid Robert Butters net 
_ -ving any weapon then drawn, nor the aforeſaid Robert 
—_ Butters having 47 ſtricken the ſaid William Bennet) lo- 
%%% did make an aſſault; and that the aforeſaid William 


_ Bennet, 217% 4 certain drawn ward of the value of de /Þil- 
gs which he the ſaid William Bennet in his right hand 
ben and there had and held, the ſaid Robert Buttets in did 
_ 9 the rigbt fide of the belly, near the ſhort ribs of him the 
ſaid Robert Butters /the aforeſaid Robert Butters, as is 

| aforeſaid then and there not having any weapon draum nor the 
_ =</r:/2iq, Robert Butters then and there having fit firicken , © 
be ſaid William Bennet), then and there felomouſly did tab 
2 and thruſt, giving unto the ſaid Robert Butters then and there, 

_ * ebe. ſword aforeſaid, in form aforeſaid, in and upon the 
1 | „ right 


Judictment- 


right fide of the belly near the ſhort ribs of him the ſaid Robert Ml 
Butters, one mortal wound of the breadth of one inch, ander 
the depth of nine inches; of which ſaid mor tal wound, he, 
ſaid Robert Butters then and there inſtantly died: and fi 
Jurors aforeſaid upon their oath aforeſaid do ſay, that 1h, /aia 
William Bennet him the ſaid Robert Buttres, on the aforeſaid i 
ſixteenth, day Auguſt, in the year aforeſaid, at Croydon aj1,;. Will 
faid in the county aforcſaid, in manner and farm aforeſaid, /- 
lonioufly did kill; againſt the peace of cur aid lord the nu 
king, his crown anddignity, and againſt the form of the ſtaute Wl 
in ſuch cafe made and provided. = * 
Surry. ]. The name of the county muſt be in the margin, 
or repeated in the body of the caption. 2 H. H. 166. 


At the” general quarter-ſfeſſions of the peace] The court | 
where the indictment is made, muſt be expreſſed ; other. | 
wife the caption is erroneous. 1 H. H. 166. 2 Haw, 252, 


Holden at Croydon, in and for the county aforeſaid.] It 
muſt ſhew where the ſeſſions was held, that it may appear 
to have been at a place within the extent of the commifſion. 


2 H. H. 166. 2 Haw. 255+ | 


The caption of an indiftment muſt ſhew that the cour, Ml 
where it was found, had juriſdiction. Leach's Caſes in C\, 3 
Law 362. N | : A 


\ The twenty-ninth day of Auguſt, in the thirtieth year of the 
reign of our ſovereign lord Garg the Third] It has been 
adjudged, that if the caption of the indictment deſcribe the MW 

ſeſſions holden in the time paſt, and not in the time preſent; Wl 
or as holden on ſuch a day in ſuch a year of the king, with- 
out aſcertaining what king, it is inſufficient. Bu it ſeems 

agreed, that it is ſufficient to expreſs the year of the king, 
without adding that of our Lord. 2 Haw. 255. 


| The twenty=ninth day] Figures to expreſs numbers are not 
allowable in an inditment ; but numbers muſt be expreſ- 
ſed in words. 2 H. H. 170. Cr. Cir. 109. Andr. 137. 
H. 11 G. 2. X. and Haddock, Or at leaf in Roman nu- 
merals. Str. 261. H. 6 G. X. and Philips, | 


Before E. B. and C. D. e/quires, and others their aſſe- 
ciates] All the juſtices are not required to be named, but 
only ſo many as are enabled to hold a ſeſſions ; the reſt 
may be ſupplied by the words and others their aſſociatcs. 
2 f. H. 167. | And 
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Judictment!/ 7 


And chongt no ſefions* can be held/withoit one of the” 


zuſſices being of the quorum yet in the caption it is not ne- 
1. 2 which of then, or whether any of them, 
are of the quorum ; for it is ſufficient if de facto the ſeſſions 
be held before him or them who are of the quorum, though 
not ſo mentioned; and ſo is the uſual courſe: 2 H. H. 167. 
Y | Nas (963-113 innen N 
And alſo to Hear and determine divers felonies, tre 
paſſes, &c.] Theſe words are neceſſary, becauſe without this 


clauſe (by the commiſſion) they cannot proceed by indict- 


* 


ment. H. H. 168. Str. 3444. 144 
By the bath. ] If the caption coneludes that it is preſented, 
without ſaying on their oath, it ſhall be quaſhed; for their 
preſentment muſt be upon bath, and ſo returned. 2 H. 
r {fg 27 ot eh 


By the oath, of _ It muſt name the jurors who 


preſented the offence ;, and therefore by the oath of A. B. 
C. D. and others, is not good; for it might happen that the 
preſentment was by a leſs number than twelve, or that ſome 
one of them was incapacitated who might influence all the 
reſt; as for inſtance, 'a perſon outlawed; in which caſe the 
indictment may be quaſhed by plea. - 2 H. H. 167. 

Good and lawful men of the county aforeſaid] Lord Hale 
ſays, theſe words are neceſſary. 2 H. H. 167 : but Mr. 
Hawkins ſays, they have often been over-ruled ; becauſe all 
men ſhall be intended to be honeſt and lawful, till the con- 
crary appear. 2 Haw, 215. 

, Sworn and charged to inquire for dur. ſaid lord the king, 
and for the body of the county aforeſaid. ] Theſe words alſo 
* ſeem requiſite to be inſerted.” 2 H. H. 167. though they do- 

not ſeem to be abſolutely neceſſary. L. Raym. 710. 


. I. is preſented, that William Bennet, late of Croydon 
Le county aforeſaid, yeoman.] The name of the, party in- 


dicted regularly ought to be inſerted truly in every indict- 

ment, 2 H. H. 175. , ee en e ee 
An indictment was quaſhed, becauſe the addition was 

placed after the alias dictus and not after the name. In 


the caſe of major Semple : At the Old Bailey, in July ſeffion 


1786, J. G. Semple was put to the bar to be arraipned on 
an indictment of rel The indictment ſtated, 10 That 
2 James George Harrold, otherwiſe Semple, otherwiſe Ken- 

 nedy, labourer, one chaiſe, called a poſt-chaiſe, of the value 


* of fifty pounds, the goods and chattels of Jobn Lycett, 
Kk3 « felo- 
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| a> ſeyeral indictments. 2 HH. H. 177. G 


Jndictment:; * 
<< foniouſly did. Real; take, and carry way, & c.“ Before 
the priſaner: had pleaded, it was moved to quaſh the in. 
djQment on the ground of inſormality 3 the addition being 
| after the alias dedtws,/'and not after the firſt name, 
he court, upon the authority of Staundſorde, Hale, and 
Hawh ins, directed the indutment to be quaſhed, and the 


priſonet ta be detained till the next ſeſſion. Leæach's Caſ. in 
Cy Law 5 al F- | | and , 


But Wed abitantb of à pariſh' may be indicted for not 
repairinge the highway, though no perſpn is particular 
en,, OIONTTS oe oy” 

\ And it is-faid, that no pezſon. indicted can take any advan. 
tage of a miſtaken ſurname in the indictment, though ſuch 
ſurname has no manner, of aſinity, with its true one, and he 
was never known by it. 2 Haw. 230, 1, 2, 3. 2 H. 
H. 176. | | Gol 

But the miſtake in the chriffian name is pleadable, and 
the party hall de diſmiſfed from that indictment. 2 f. 
Feen | 120: | | 

: deen naming the defendant by two chriſtian 
names is: not good. L. Rayen. 562. 

©'If che c is in the margin, and the indictment ſets 
forth the act to be done at ſuch a place in the county afore- 
ſald it is good, as it refers to the county in the, margin; 
but if there be two counties named, one in the, margin, and 
another in the addition of apy party, or in the recital of an 
ck 1 hege the fact laid at ſuch a place in the county 
aforeſaid vitiates the indictment, becauſe: :wo countics are 
named before, and therefore it is uncertain to which it re- 
fers. . Crown Cir. 115, 116. 43 ! Wan 
By the 1 H. 5. c. 5. In all indictments on which procefs 
af outlawry heth, to the- names. of the defendants addticns 
ſhall be made of their eſtate, or degree, or myſtery, and of 
the towns, or hamlets, or places, and counties where they 


1 


were or be 1 | 4 | 
But thouzhk the defendant be indicted by a wrong name or 


addition, r with no addition; yet if he appear, and picad Not 
uilty, without taking advantage of that defect, he fhail 
Meter! alledge the imer or want of addition to ſtop his 


tial or judgment; tor by ſuch his appearance, and pleading 


to ue," five indictment is "affirmed, and the m4ſnomer or 
wajtt of adonion ſalved. 2 H. H. 176. 

If ſeveral perſons are indicted for ohe offence, mi/nomer or 
want of addition of one, quaſheth the indictment only againſt 


him, and the reit hall be put to anſwer; for they are in law 


And 


1 


Jndictmeut- 


And it is the. comman, eee where an indictment is 
inſufficient, while the gran jury is before the court, to amend 
it by their conſent, in à mutter of form; as the name or ad- 
dition of the party, or the like. 2 Haw. 2&8 +. 575 


Nut having God before Bi tyth, but being moved and ſe- 
duced by hs Wee of the devil. ] It does not appear by 
any authority that cheſe words .are neceſſary in an indict- 
e e 

On the fixteenth day of Auguſt, in the thirtieth year of the 
reign of fv ſovereign lord George the Third, &c.] NG in- 
dictment can be good, without preciſely, ſhewing a certain, 
day of the material facts alledged in it. 2 Haw.:235.. -;; 


P * 11 +#þ 
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B. 6 G. g. K. v. Lookup... 1 400 On an indictment 


gainſt the defendant for wilful an corrupt perjury, in 
— in his —.— to a bill filed by Sir Thomas rede= 
riet, reſatiye to money charged to be unfairly won by the 
defendant at play, he was conyicted. The defendant's coun- 
ſel moved to {tay the entry of the judgment, in order to give 
him an opportunity of moving in. arreſt of judgment, a fatal 


miſtake having been diſcovered in the indiciment, viz. that 


the fact was charged to have been committed in the time 
of the ate king, whereas the indittment concludes, © ag ainſt 
the, pete of the proſent King... The court denied this 
motion; they thought that in ſuch a caſe, and on ſuch an 
gbjectian, they were not bound or warranted to let in a mo- 
tion-ig arreſt of judgment, after ſentence pronounced. On 


this his counſel moved for adjourniag his ſtanding in the 


pillory, on an affidavit of his phyſician. of his ill ſtate of 
health; on which the court enlarged. the rule for the ex- 
ecution of that part ot the ſentence; In Mrchae/mas term 
1765, the defendant's: counſel moved the court that they 
might re-conſider their judgment, but the court denied the 
motion; on which the defendant brought a writ of error in 
parliament, and aſſigned the foregoing miſtake, among 
others, for error. On arguing this writ of error before 
the lords, all the errors except this were conſidered as fri- 
volous; and on the 5th day of May 1766, the followin 

queſtion was, ut by the lords to the judges: © Whether 
& the perjury ing allegged in the indi&ment to have been 
« committe 

* againſt the. peace of the now king, is ute, and renders 
« the intment inſufficient.” The lord chief baron de- 
Iivered the unanimous opinion of the judges in the atirme 
Auve, and the judgment of the court was reverſed. 


in the time of the late king, and charged to be 


K 4 Ou 


Ind icture nt. 


On the 9th day of May 1766, the defendant's cbunſe 
moved the court that he might be diſcharged, and the order 
of reverſal being produced and read, By the court: Let 
the defendant be > diſcharg ed. Burr. Man 1901, 

If the oftcuce , bc in the night, beſore milnigh, the 
indiciment ſhall uppole it to be one; in the d y before. 
and if it ſhall. happen after mi 0 then it a fay, it 
was done that day after. Lam: 

And though the day be inſerted, if the year is not inſettec, 

the indictment is, inſufficient, 2 H, H. 177. 

But where an indictment charges à man with a bare 
omiſhon, as not ſcouring ſuch a x ati laid, chat it need 
not ſhew any time. 2 Haw. 2 

It is moſt regular to ſet forth ho year, by "RE VL the 
year of the king; yer this may be diſpenſes with for ſpe- 
cial reaſons, if the very you be otherwiſe "ſufficiently ex- 

preſſed. 2 Haw. 236. ee. 

And if it ſhall fay, on ſuch a: at paſt, without (bowing 
in what year, that is good enough; for the certainty: may de 
found out by ther ſtyle of the fend Lamb: 491. 

But though the day or year, be 'miſtakea'in the indiQtment, 
yet if the get were committed in the ſame county, though | 
at another time, the offender ought to be found guilty: but 
then it may be requiſite, if any eſcheat or forfeiture of land 
be conceived in the caſe, for the petty jury to find the true 
time of the offence . committed; and therefore it is beſt in 
the indictment to ſet down the time as truly as ean be, 
though it be not of abſolute neceſlity | to the de ehdant's' con- 
viction, 2 HF. H. 179. e Io 

And this the rather, belyule the are to And the in · 
dictment upon their oaths, Dat. c. 5 

It is therefore beſt to lay all the facts by the indictment a 
near to the truth 4s poſſible ; and not to ſay, in an indict- 
ment for a fnall AMHault (for inſtanèe) wherein the perſon 
aſſaulted received little or no "bodily Hurt, that ſueh a one 
with uber 2 aden and piſtals, beat, braiſed; and wounted 
bim, [ that Hs life was greatly diſpdi, ed'of nor to ſay in 

n indictment for an highway being obſtructed, that the 
HE 8 ſubject- cannot gg thereon,” without manife/? dan get 
of thei lives, and the like. Which kind of words not bong 
neceſſary, may 185 er an honeſt man upon his oth; to fin 
the fact as ſo laid. | 


At the haur of nine in the en. of the ſame day] It is 
not: neceſſary, however, to mention the hour, | in an indict- 


ment, 2 Haw, 2350 mr 


$i oy $4 


—. 2 — Se 
— — 2 > p=_ 
1m 3 5 Hp Kota 4 - 

g 7 PF; * 


7 
P 


2 


— 
— 


* 


2 * tvs . 
\ ” N 2 f 
* aer 1 FF. 1 La Lo» < 2 _— 
Bk ay * 1 F . s 
— ö 2 * a 5 WS : 


1 
is 
| 
i 
i 


Indictment. 


ib forte dud arms] By the 37 H. 8. .. it is enacted, 
That whereas it had been commonly uſed in indictments, to 
W put in the ſame words vi &- armis, and in divers of the ſame 
indictments to declare the manner of the force and arms, viz. 
Laculig cultellis, arcubus, & ſagittis, or ſuch like, where in 
truth the parties had no ſuch weapons at the time of the 
offence committed; therefore ſor the future theſe words, or 
ſuch like, ſhall not of neceſſity be put in any inquiſition or: 
indictment. 4 40 *% 77 n 100 he - EB <5. 441 * ry. * "8 . 
But where ſuch words are proper and pertinent, it is ſafe 
and adviſeable to inſert | them, if it be to no other purpoſe 
chan to aggravate the offence. 2. Haw., 24. 


A. Croydon aforeſaid, in the county aforeſaid} No indict- 
ment can be good, without expreſsly ſhewing ſome place 
wherein the ee ras committed, which muſt appear to 
have been within the juriſdiction of the court. 2 Haw. 236. 
But a miſtake of the place will not be material upon the 
evidence, on Not guilty pleaded, if the fact be proved at ſome 
other place in the ſame county. 2 Haw. 37777. 
And it is not ſufficient that the county be expreſſed in 
the margin, but the vill where the offence was committed 
muſt be alledged to be in the county named in the margin, 
or, in the county aforeſaid, which ſeems to be ſufficient where 
but one county is named before, but to be uncertain where 
a county is named in the body of the indictment different 
from that in the margin. 2 Haw. 220. 2 FH. H. 180. 


In and upon one Robert Butters] When the perſon in- 
jured is known to the jurors, his name ſhould be put in the 
indictment. 2 Haw. 2z2 1 ro 
But if they know not his name, an indictment for the 
murder of a perſon unknown, or for ſtealing the goods of 
a perſon unknown, is good. 2 H. H. 18111. 
5 There is no need of an addition of the perſon upon who 
we affence is committed, unleſs there, be a plurality of per- 
bons of the ſame name; neither is. it then eſſential to the 
indictment, though ſometimes it may be convenient for the 
fake of diſtinction to add it. 2 H. H. 182. IR. , 
3 18 de een en Ne ela 
In the peace of God, and of our: ſaid lard the king: then and 
there being] It is uſual to alledge this, though not neceſſary, 
and perhaps not true; for he might be breaking the peace at 
tte time. a neee d 1505 „rn o rc nd 
Dbe aforeſaid Robert Butters yot having any weapon then 
arauun zor the aforeſaid Bobert Butters having fir/ Ai 
ETON IE | M4 Uwe 
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Jndictment: 


the ſaid” Williat»-Bennet] An indictment rounded upon an | 
offence mado by act ef parliament, muſt by expreſs wore, Ml 
bring the offence within the ſubſtantial deſcription maden 
that act; and thoſe cireumſtances mentioned in the ſtatute 
to make up the offence. ſhall not be ſupplied by the genera! 
concluſion, againſi the form of the ua 2 H. H. 170. 
So alſo if an act of parliament ouſt clergy in certain caſe, 
as murder / malice foretbought, robbery in or near the 5750 
way; though the offences themſelves were at common la, 
yet becauſe at common law within clergy, they ſhall not be 
ouſted of clergy, though convicted, ufleſs theſe circum. 
ſtances, as of muitte forerhought'or near the highway, be ex- 
preſſed in the indictment. [4 | 
There is no necęſſity in an indictment on a public ſtatute, 
to recite ſuch ſtatute ;* ſor the judges. are bound ex e to 
take. notice of al] public ſtatutes, 2 Haw. 245. 
ut if the proſecutor take it upon him to recite it, an? 
materially vary from a ſubſtantial part of the purview of the 
ſtatute, and conclude aggin/? the form of the ſigiute aforeſaid, 
he yitiates the indichnient, 2 Haw. 245. ou 
It Fon ly to 50 e 9800 that r of 
the place or day at Which the parliament was halden, vitiates 
en ment. a. REPAY x ty ket is 
„ And, it has been adjudged, that a miſrecital of the title o Wl 
3 ſtatute is fatal. 2 Haw. 247. | 
But, it is net necella 
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lary to alledge in an indictment, that 
the defendant is not within the benefit of the proviſocs of 
the ſtatute, though it may in a condition: for, ſince no 
plea can be admired to a condition, and the defendant can 
have no remedy againſt it, but from an exception to ſome 
defect appearing in the face of it, and all the proceedings 
are in a ſummar manner, it is but reaſonable that ſuch a 
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- 
INI n * 
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1 95 of att. which the law has appropriated for the Wl 

deſcription of an offence, which no cireumlobution wil W 

ſupply ; as feloniouſly, in the indictment of any felony ; hun- 

2/avivuſly, in an iridictinent of burglary, and the like. 2. F. 
,I S: 1782 4 . 7 


I — 123689 4 þ 1 | 1810 | 
The words wil- -- An indictment on the Black Act fbr ſnooting at any per. 
Fully and mali- fon, muſt charge that the offence was done wwilfull and 
Ce dman me{iciou{y., As in the caſe of K. y. Dapis. This was! 


indictmcnt on Caſe reſerved by Mr. baron Perrin, at Herder d ſummer 
Gs Black Ad. aſſizes, 1788, for the opinion of the twelve judges. 
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Indictment. 

words of the ſtatute are, “ Ibt if any perſon qr perſaus 
« ſhall-wi/fully and mulicituſiy Thoot at any perſon in any: 
« dwelling-houſe, or ather place, every perſon ſo offending, 
« ſhall be deemed guilty of felony, and ſuffer death without 
« the benefit of clergy-!' The indictment Rated, ( That 


« James Davis, being an ill-deſigning and diſorderly. perſon, 


WT «772 picked and malicious diſpaltion, &e. Ac. with a cer- 
« tain. piſtol loaded with gunpowder and a leaden bullet, 


W « which the faid Fames Lew: ip his right band had and held,. 


 E he the ſaid James Davis di 


A ee 1 + we 
« feloniouſdy {qt at one, &,, Ihe queltion was, Whe- 
5 FG a KT — could, by any, poſſible conſtruction or 
3 implication, be ſupported ? T he, drawers .of it having neg—- 
lected to purſue the rey words of, the ſtatute, by leaving out 
WF the word wilfully, and- inſerting only that the offence was 
WT committed *.ynlawfully, malzcz/(y, and felogioully.” The 
judges aſſembled at lord. Kenyon's houſe ..on the 22d. of 
February 1789, to conſider this queſtion 3 and the point as 
very much debated., Some of the judges thought the word 
= wi/fyl was implied in the, word malicious; but a great ma- 
jority were clearly of opinion, that as the legiſlature had, by 
= the Feels penning of the act, uſed both the words wilfully. 
and maliciouſiy, they mult be underſtood as a deſcription of 
che offence ; and that the omiſſion, in the preſent indictment, 
= was fatal to its validity. The priſoner, at the enſuing aſ+ 
P. was ordered to bg. diſcharged.  . Leach's Cafe, in Cr. 
aw 431. ut 6 <0) „ e . beigen bog 
And 6 2 man be indicted that he ſtole, without the word 


- 


4 | feloniouſly, ſuch indictment imports but a treſpaſs. 2 H. * 


172. 7 0 1 l 72 155 
With a certain ſtoord drqwn) If the party were killed 


with another weapon, it maintains the indictment; but if it 


vwere with another kind of death, as poiſoning, or rang» 
ling, it does not maintain the indiftment upon evidence. 
2 H. „„ te LE n 
O the value of five ſhillings} Regularly it ought to ſee 
ſortn the price of the ſword or weapon, or elſe. ſay of no va- 
ue; for the weapon is a deodand forfeited to the king, and 
the townſhip: ſhall be charged Tor the value, if delivered ta 
them ; hut this does not appear to be eſſentiab to the indict- 
ment. 2 H. H. 18. yo 4. % 2 $55 1 \ 


Which he the ſaid William Bennet in his right hand then. 


. »if 9 4 * 


and there had and held] It is .neceſlary to in what 


hand he held his ſword, 2 H. H. 185. 
| In 
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Indittment. 


In and upon the right Ae of the belly near the Hort ribs of 


him the ſaid Robert Butters] "There muſt be a certainty 
of the offence committed, and nothing material ſhall be 
taken by intendment or implication; but the ſpecial manner 
of the whole fat ought to beſet forth with certainty, 2 
9227; 5 SEN WC M0 0 2084 

An indictment for a fraud in obtaining money under %, 
pretences, muſt ſtate what the falſe pretences were by which 
the fraud was effected. K. v. Maſon, T. 1788. Lauch! 


: 


Cap Cr. Law 22. . 
Tberefore in murder, it ought to ſhew in what part of 


the body the perſon as wounded; and therefore if it be on 


his arm, hand,' or ſide, without ſaying. whether right or left, 


it is not good. 2 H. F. 185. 


If theft be anedged, the indictment mult ſet forth the 11. 
lune of the thing ſtolen ; that it may appear whether it be 


grand or petit larceny. 2 H. HF. 183. 


© $6 an indictmert that the defendant took and earried away 
h 2 perſon's goods and chattels, without ſhewing certain. 


Iy-what, as one horſe, one cow, is not good. 2 H. H. 182. 
An indictment that the defendant is a common highway- 
man, a common defamer, a common diſturber of the peace, 
and the like, is not good; becauſe it is too general, and con- 
tains not the particular matter wherein the offence was com. 
mittedt H. H. 182. c | | 
Therefore ar indictment for divers ſcandalous, threatning, 
and contemptuous words, ſpoken of a juſtice of the peace, is 


not Food; it ought ſpecially to ſet forth the words. Sir. 


A relative, referring with equal uncertainty to two antece- 


dente, will vitiate an indictment, As in the following caſe 


of Catharine Graham : At the Old Bailey in Februar) {e- 
ſions 1772, three men, of the names of Fennings, Birch, and 
Smith, were tried as principals in fimple grand larceny, be- 
fore Sir James Eyre, recorder; preſent Mr. baron Smy::, 
Mr. juſtice 4/hur ft, and Mr. juſtice Nares. The indict- 
ment contained two counts; the firſt of which charged the 
priſoners. above · named with ſtealing two bank-notes ; and 
the ſecond charged them with ſtealing a pocket-b50k, and 
ather things, the property of James Madeu, privately from 


his petſun. In the ſaid: indictment, one Catharine Graban 


was charged as an acce/ary after the fad, at common law, 
for harbouring and maintaining the principal felons : © She 
well knowing that the faid Jennings, Buch, and Smit, 
pad committed the Felany aforeſaid.” She F 

l 1 Charge 
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Inditctment. 


-oed with; receiving the ſaid goods, well knowiog them 
70 Se been Helen. Burch was acquitted 'of the whole 
„ines and Smith were found guilty of ſtealing, 


charge. Jennings 


but not privately from the perſon. Catherine Grabam was 


found gu | 
Sir James Eyre ſuggeſted a doubt as to the propriety 


convict | 
rincipals with ewo diſtinf? felonies ; and the acceſſary with 


4 5 n theſe principals, well knowing they had commit- 


ilty of concealing and harbouring the principals. 
y — < * yo 


ted he felony aforeſaid. It was therefore uncertain. to which 


of the felonies this charge referred. The court concurring 
in this doubt, the judgment was reſpited, and the queſtion 
ſubmitted to the conſideration of the twelve judges. In the 
June ſeſſions following the judgment was ordered to be ar- 
reſted, and the priſoner Catharine Graham was diſcharged. 


. 1 


Leach's Caf. in Cr. Law 87. 
But in an indictment. on a conviction, the conviction need 


not be ſet forth at large, but only ſhortly, that fuch a one was 
before ſuch and ſuch juſtices convicted, n to the 
form of the ſtatute, and thereupon a warrant was iſſued, &c. 


L. Raym. 1196. | | 
Then and there feloniouſiy did flab and thruſt] In an in- 


dictment it is beſt, and frequently neceſſary, to repeat the 


time and place, to the ſeveral parts of the fact. 2 H. H. 178. 
Thus in an indictment of murder or manſlaughter, as well 
the day and place of the ſtroke, or other act done, as of the 
death, muſt be expreſſed ;' the former, becauſe the eſcheat or 
forfeiture of lands relates thereto ; the latter, becauſe it muſt 
appear that the death was within the year and day after the 
ſtroke. 2 H. H. 179. 


One mortal wound of the breadth of one inch, and of the 


depth of nine inches] Regularly the length and depth of the 


wound is to be ſhewed ; but this is not neceſlary in all caſes, 


as where a limb is cut off; ſo it may be alſo a dry blow. 
2 H. H. 186. | 


But though the manner and place of the hurt and its na- 


ture be requiſite, as to the formality of the indictment, and it 
is fit to be ſtated as near the truth as may be; yet if upon 
evidence it appear to be another kind of wound in another 
place, if the party died of it, it is ſufficient to maintain the in- 
dictment. 2 H. HF. 186. 


Againſt the peace of our Fw lord the king] An indictment, 


without concluding againſt the peace, is inſufficient, though 


it be but for uſing a trade without having been an appren- 
FD ties; 


on of the acceſſacy. The" indifiment charged the 


59 
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Indittment! 


LIES 


tice; far every offence” againſt the ſtatute is avainf the 


peace, and ought ſo to be laid, 2 H. H. 188. 

Alſo an indictment that concludes againſt the peace, 

omitting the words of our lord the king, is inſufficient, Id. 
His cretun and dignity] An indictment need not con- 

clude again/? his crown aui dignity, though it is uſual in many 

nnr .... | 


TIS againſt the form of the flatute in fuch caſe made and 


provided] Regularly, if a ſtatute vnly make an offence, or 
alter an offence from- one crime to another, as making a 


miſdemeanor to become a felony, the indictment for ſuch 
new made offence, or new. made. felony, muſt conclude 
azainſt the form of the ſtatute, or it is inſufficient. 2 H. 
H. 192. | * 5 7 


If an act of parliament, making an offence, be temporar;, 


and made perpetual by another. ſtatute, the indictment con- 


cluding againſt the form of the Vatute is good. 2 F. 

I | | 
If the former ſtatute be diſcontinued, and revived by an. 

other ſtatute, the beſt way is to conclude againſt the form 


of the Halutes; though there is good opinion that it is (uf. 


ficient to conclude againſt the form of the firſt ſtatute. 12, 


If one ſtatute is relative to another, as where the former 
makes the offence, and the latter adds a penalty, the indid- 
ment ſhould conclude againſt the form of the faule. 


VIII. Expences of an Indiflment. 


By the 10 & 11 Mic. 23. it is enacted, That no clerk 
of aſſize, clerk of the peace, or other perſon, ſhall take aj 
money of any perſon bound over to give evidence againſt: 


traitor or felon for the diſcharge of his recognizance; not 


take more than 25. for drawing any bill of indictment again 


any ſuch felon, on _ of 5/. to the party grieved, with ful 


colts. And if he thall draw a defective bill, he ſhall da- 
a new one gratis, on the like penalty. 

With reipe& to drawing indictments for other miſde- 
meanors, not being treaſon, or felony, no fee is limited by 


any ſtatute ; the ſame therefore depends on the cuſtom al 


ancient uſage, —© 


IX, 4. 
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e 1 ieee 
An : re T3105 ; | l 
It is enacted By the . 8 6. 20. That every perſon Perſons acquits 
charged with any felony br*btherTrjine, bo ſhall on his ted to be dif | 
W +151 de äcguttteck of again Whem o Intitmenr-thall be fac. 
= found by the grand Jury, br who ſhall be difcl arged by pro- 
= Uimation for want of proſecution, {halt be im ediately ſet 
at large in open court, without payment of any fee to the 
ſheriff or gaoler; but in lieu thereof, the treafurer, on a cer- 
tificate ſigned by one of the judges or 1 before whom - 
ſuch priſoner ſhall Have been diſcharged, 1Kall pay out of the 
general rate of the county or diftrict, ſuch ſum as has been 


uſually paid, not exceeding 136. 44. 32 


Hut ati action cannot be brought by the perſon acquitted en 

againſt the proſecutor of the indictment, without obtaining agaiuit T 

a copy of the record of his inditment and acquittal ; which, ſecutor, without 

in proſecutions for felony, it is not uſual td grant, if there. is men - =o 

the leaſt probable cauſe to found ſuch proſecution upon. ;adiament. 

For it would be a very great diſcouragement to the public | 

juſtice of the kingdom, if proſecutors, who had a tolerable 

ground of ſuſpicion, were liable to be ſued at law whenever 

their inditments miſcarried. But an action on the caſe 

for a malicious proſecution may be founded on ſuch an in- 

dictment whereon no acquittal can be, as if it be rejected 

by the grand jury, or be coram non judice, or be inſuſfici- 

ently drawn; for it is net the danger of the plaintiff, but 

the ſcandal, vexation, and expence, upon which this action 

is founded. However, any probable caufe for preferring it. - 

is ſufficient to juſtify the defendant, provided it does not 

appear that the proſecution was malicious. 3 Black. 126. 

Burr. Mans}. 1971. 9 „ 888 
In 16 Car. 2. An order in writing was made by five judges, Copy of indi. 


«- 


| that no copies of any indictment for felony ſhould be given ment not to be 


at the Old Bailey, without ſpecial order, upon motion made 2 15 
in open court, at the general-gaol delivery. Key, Rep. 3. e 
And in May ſeſſion 1739, this order was republiſhed by the 
direction of the court. 53 | 

The court will not grant, a copy & the indictment where 
the acquittal ariſes from the. incompetency of a witneſs. 

Quicł's Cale, Jaunary Seſſions, 1784. HERES 
From the following ac judication, it appears that, in caſe 
of felony only, a copy. of the record of the indictment, granted 
by the court, is neceſſary to ground the action for a malicious 
proſecution, and nut in caſe of miſdemeanor : | | 

7. 2 G. 3. Morriſon and Kelly. At the ſittings in Mid- 
dleſexy 


512 Inkants . 
dleſex, an action came on to be tried for a malicious pro- 
ſecution, in indicting the plaintiff for keeping a diſorderly 
houſe. To prove fact, the clerk of the peace for the 
; #Fe/iminſter. ſeſſions attended, with the original record of the 
- + acquittal. It was objected, that there ought to. be a co y 
of the record granted hy, be court before which, the acquit- 
tal is had, in order to ground an action for a malicious pro- 
ſecution. But it was ruled by lord Mansfield, That though 
this is neceſſary where the party is indicted for felony, yet 
he We is otherwiſe in caſe of miJdemeanors. Blach . 
ep. 385. Ne F ; 2 
1 £24 however, . ſuffer to paſs unnoticed what bas 
been advanced by lord chief juſtice, Willes on this ſubject. 
In the caſe of Pat ie Brangan, at the Old Bailey September 
ſeſſion 1740, he declared that, © By the laws of this realm 
©« every priſoncy, upon his acquittal, has an undoubted right 
«and title to a copy of the record of ſuch acquittal, for 
< any uſe he may think fit to make of it; and, after a de- 
4 mand of it has been made, the proper officer may be pu- 
<« niſhed for refuſing to make it out.” Leach's Caſe i nur. 
Law 27. 2 


Inkants. 

infant, who. * A PERSON, whether male or female, is in law an infant 
under the age of twenty-one years. 1 [nfe. 

What is deemed It is ſaid rr that thoſe who cannot diſtinguiſh be- 
the age of dil tween good and evi}, as infants under the age of fourteen 
8 years, which is called the age of diſcretion, are not puniſh- 
ted under that àble with any criminal proſecution whatſoever. But this 
ge. muſt be underſtood with ſome allowance; for if it appear 
by the circumſtances, that an infant under the age of diſ- 
cretion could diſtinguiſh between good and evil ; as if one 
of the age of nine or ten years kill another, and hide the 
body, or make excuſes, or hide himſelf, he may be con- 
victed and condemned, and forfeit as much as if he were of 
full age: but in ſuch caſe the judges will in prudencę rel- 
pite the execution, in order to get a pardon ; and it 1s faid 
that if an infant, apparently wanting diſcretion, be indicted 
and found guilty of felony, the juſtices themſelves may dil- 
miſs him without a pardon. And in general it muſt be left 
to the diſcretion of the judge, upon the circumſtances of 
the caſe, how far an infant, under that age, is capax dul, 


hes. 


knowledge to diſcern betwixt good and evil. Halses 
Cp Sy Hat 2. 1 H. 


Pl. 43. following is a remarkable inſtance of this kind. At An _—_ of ten 
aflizes, 1748, William 1 ork, a boy of ten 5 of age, none 
Red before lord chief- juſtice Miles for the mur- murder, re- 


der of a girl of about five years of age, and received ſentence ceived ſentence 


The 


Bury alu? 
was convi 


| Weil“: 7 
of death; but the chief- juſtice, put of regard to the tender W 9 


ears of the priſoner, reſpited execution till he ſhould have ing executed. 


an opportunity of taking the opinion of the reſt of the 
judges, whether it was proper to execute him or not, upon 


the ſpecial circumſtances of the cafe, which he reported to 


the judges. The boy, after much prevarication, had con- 
fefſed the murder, and mentioned all the particulars, to- 
gether with his havin concealed the body in a dung-heap, 
where it was ifterwhtds found : and he conſtantly told the 
fame ftory in ſubftance, frequently adding, that the devil put 
him upon committing the fact: upon this confeſſion, and 
other corroborating circumſtances, he was convicted. The 
judges unanimouſly agreed, that there were ſo many cir- 
cumſtances ſtated in the report, which were undoubted to- 
kens of what lord chief-juſtice Hale called a miſchievous diſ- 
cretion, that he was certainly a proper object for capital pu- 
niſhment, and ought to ſuffer ; for it would be of very dan- 
gerous conſequence to have it thought, that children may 
commit ſuch atrocious crimes with impunity ; and there- 
fore, though the taking away the life of a boy of ten years 
old might ſavour of cruelty, yet, as the example of this boy's 
puniſhment * be the means of deterring other children 


from the like offences, and as the ſparing of this boy, merely 


on account of his age, would probably have a contrary ten- 
dency, in juſtice to the public, the law ought to take its 
courſe, unleſs there remained any doubt touching his guilt. 
In this general principle all the judges concurred. But two 
or three of them, from their great tenderneſs and caution, 
adviſed the chief-juſtice to ſend another reprieve for the pri- 
ſoner. He was therefore reprieved from time to time, and 
was at the expiration of the laſt to have been executed: but 
before the expiration of that reprieve, execution was reſpited 
by warrant from one of the ſecretaries of ſtate : and at the 
ſummer aflizes 1757, he had his majeſty's pardon, on con- 
dition of entering immediately into the ſea-ſervice. Fu. 70. 


513 


But within ſeven yon of age, there can be no guilt what- Under feven 


ſoever of any capita 


his parents or tutors, but cannot be capitally puniſhed, be- 


cauſe he cannot be guilty ; and if he be indicted for an of- 
Vor. II. (23.) LI 1 fene 


offence: the infant 2 be chaſtiſed by years of age. 
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$14 Infants: 


fence which is in its nature capital, he muſt be acquitted, 
1 H, H. 19, 20. 
Committinga An infant under fourteen, is preſumed by law unable to 
1 commit a rape, and therefore it ſeems cannot be guilty of it; 
and though in other felonies malitia ſupplet etatem in ſome - 
cafes, yet it ſeems, as to this fact, the law preſumes him 
me impotent, as well as wanting diſcretion, 1 H. H. 630, 
— — An infant cannot, under any circumſtances, be admitted 
— but upon to give evidence, except upon oath. As in Poꝛeell's caſe; 
oath, This was an indictment for a rape, tried before Mr. juſtice 
Gould at the aſſizes for Jerk in 1775. The proſecutrix 
was an infant between fix and ſeven years of age; and, up- 
on the preſumption of the law that a child _ the age of 
ſeven years is incapable of underſtanding the nature of an 
oath, and is therefore incompetent to take it, ſhe was ad. 
mitted to give her evidence againſt the priſoner without 
being ſworn, and the priſoner was convicted upon her teſ- 
timony. But the judge, conceiving that by the laws of 
England every priſoner muſt be convicted upon legal evi. 
dence ; and that, eſpecially in criminal caſes, no evidence 
can be legal unleſs it is given upon oath, he reſerved the 
caſe for the opinion of the twelve judges. The queſtion 
was under conſideration, and the priſoner was pardoned, but 
no expreſs opinion was given on the point. Leach's Caf. in 
Cr. Lau, 114. See title EVIDENCE. 
And lord Raymond, upon an indictment for a rape at 
Kingſton affizes, refuſed the evidence of a child without oath, 
1 Atk. 21. ID 
But lord Halefays, That if an infant appear unfit to be 
fworn, the court ought to hear her information without oath; 
though he admits that ſuch evidence is not of itſelf ſufficient 
CY to convict, becauſe it is. not upon oath. I H. 
s © 4. | ; 
Infant may As ike may bring an appeal, though it takes from the 
bring an appeal. Jefendant the benefit of waging battle ; but he muſt pro- 
ſecute ſuch appeal by a guardian. 2 Haw. 161, 162. 
— 2 an appeal may be brought againſt an infant. 2 Hau. 
108. | 
Aa infant can- An infant under the age of diſcretion, cannot be an ap- 
not be an ap- prover ; becauſe he cannot take the oaths requiſite in that 
Og caſe. 2 Haw, 205. 
An infant may be guilty of forcible entry, in reſpet of 
| perſonal actual violence. 1 Haz. 147. And the juſtices 
may fine, but it will be diſcretion in them to forbear the im- 
priſonment of ſuch infant. Dalt. c. 126. But 


Forcible entry. 


theleſs be compelled in a civil action to give ſatisfaction for 
the dama —— Haw. 2. | I H. H. 15, 16. | 
An infant under twenty-one years of age ſhall not be 


ſworn in an inqueſt, 7 WV. c. 32. /. 4. 


At the age of twenty-one, and not before, perſons may Binding by 


bind themſelves by any deed, and alien lands, goods, and decd. 
chattels. 1 {n/. 171. | 


Therefore infants may not enter into recognizance to Recognizance, 


keep the peace, or to be of the good behaviour, but their 
ſureties only. . 


A woman of nine years of age may have dower; at twelve Female infant, 


the may conſent to marriage ; and at fourteen ſhe is at the 
age of diſcretion, and may chooſe a guardian. 1 /n/?. 78. . 


A man is of age at twelve years to take the oath of alle- Male infant. 


giance in the torn or leet ; at fourteen he is of age of diſ- 
cretion, and may conſent to marriage, and chooſe his guar- 
dian. 1d. 


An infant may bind himſelf to pay for his neceſſary meat, ;, ; 3 I 
rink, and apparel, phyſic, and the like ; and likewiſe for waa der esst. 
his good teaching and inſtruction, which may be for his ſaries. 


future advantage; but if he binds himſelf in an obligation 
or other writing, with a penalty for ti payment of any of 
theſe, that obligation ſhall not bind him. 1 In}. 172. 

An infant can buy on credit neceſſaries, but cannot bor- 

row meney to buy them ; for he may, miſapply the money, 

and therefore rhe law will not truſt him but at the peril of 

the lender, who muſt lay it out for him, or ſee it laid out, 
Earl's Caſe, 1 Salk. 387. 


But it ſhall be only for neceſſaries, and not for matters of But for necei- 
luxury and extravagance ; and if, after he comes of age, he ſaries only, 


is induced by ſurprize, perſuaſion, or other undue means, 
to give ſecurity ; a court of equity, on conſideration of cir- 
cumſtances, will relieve. 


E. 5 GC. Turner v. Triſby. Pratt, chief-juſtice : Ne- lnſant's wiſe. 


ceſſaries for an infant's wife are neceſſaries for him: but if 
provided for the marriage, he is not chargeable, though ſhe 
uſes them. Str. 168. | 


An infant has, without the conſent of any other, capacity An inſant may 
to purchaſe, for it is intended for his benefit; and at his full purchaſe, 


age, he may either agree thereto, and perfect it; or, with- 
out alledging my cauſe, waive or diſagree to the purchaſe. 
And ſo may his heirs after him, if he agree not thereto after 


his full age. 1 Int. 2. | 
by 5 S But 


Infants. = 


But if one who wants diſcretion ſhall commit a treſpaſs Liable to dama- 
aoainſt the perſon or poſſeſſion of another, he ſhall never- g<sforatrelpals, 
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But though the infant has this privilege, the patty with 


whom he contracts has not; he is bound at all events, 
Infant's promiſe Where mutual promiſes of marriage have been given 
of r1.rriage between an infant and one of full age, the contract is ng 
void. . ' . . x" . 
void, but voidable at the election of the znfan! ; but it abſo— 
Jutely binds the perſon of full age: as in the cafe of Hul 
v. Ward, T. 5 G.2. Str. 937. 5 | 
Of making a It does not appear that the common law has determined 
will. preciſely. at what age a perſon may niake a teſtament of per- 
ſonal eſtate. It is generally allowcd that it may be made at 
the age of eighteen, and fome ſay under; for the common 
law will not prohibit the Spiritual Court in ſuch caſes, 1 
Injt. 89. 1 H. H. 17. 
Nlay be an exe= A perſon may be an executor at feventcen : and an admi. 
cutor at ſe ven- {ft tion of an y one, during the minority of an infant, ceaſes 


when the infant arrives at that age. 5 Co. Pige: s Cal, 
1 H. H. 17. | 
May fuc by An infant can anſwer only by guardian, but he can ſue 
next friend. | | gb ; 
either by his next friend [ prechein ami] or by guardian, 3 


Servants above the age of cighteen embezzling their maſ- 


ter's goods to the value of 40s. ſhall be puniſhed as felons, 


Cannot be a 21 H. 8. Co 7 + — RET 
| juror. An infant cannot be a juror. F7b. 425. 
Nor a member An infant, or one under the age of twenty-one years, can- 
ot parliament. got be elected a member of the houſe of commons; nor can 
any lord of parliament fit in parliament till he be of the full 
age of 21 years. 2 {nf?. 47. | | 
An infant has been au of age the day before his 
birth-day, for the law will not make a fraction of a day; 
therefore where a perſon was born the 1:4 of Szprember, 
and the ſecond of September almoſt twenty one years after he 
made his will, it was held good, and that he was then of age 


to deviſe his lands, L. Raym. 489. 


For further particulars concerning infants, ſee the titles 


APPRENTICE and CHIMNEY-SWEEPER. 


— 
AM 8 


* 


In koꝛmation. 


Information, A N information may be defined, an accuſation or com- 
__ plaint exhibited againſt a perſon for ſome crimiaal ot- 


R fence, either immediately agaiuſt the king, or againſt a pri- 
vate 


. FJufozmattion: 


vate perſon; which, from its enormity or dangerous tenden” 
cy, the public good requires ſhould be reſtrained and puniſh- 
ed. It differs principally from an indictment in this, that an 
jndictment is an accuſation found by the oath of twolve men, 
but an information is only the allegation of the ofacer wha 
exhibits it. 3 Bac. Abr. 164. | ' | 

Lord Hale obſerves, that, though informations are often 
practiſed in the Crown-Office in cafes criminal, and by 
many penal ſtatutes the proſecution upon them is by the acts 
themſelves limited to be by bill, plaint, information, or in- 
dictment; yet it is to be obſerved, that the method of proſe- 
cution of capital offences is ſtill to be by indictment; and in 
all criminal cauſes not capital, the ſafeſt and moſt regular way, 
molt conſonant to the itatute of magna charta and other ſta- 


tutes, is by preſentment or indictment of twelve ſworn men. 


2 H. H. 151. : 
And where, by penal ſtatutes, the proſecution upon them 


is, by the acts themſelves, limited to be by bill, plaint, infor- 
mation, or indictment; there the proſecution may doubtleſs 
be by information, as well as by any other of theſe methods: 


alſo of common right ſuch an information, or an action in the 


nature thereof, may be brought ſor offences againſt ſtatutes, 


whether they are mentioned by ſuch ſtatutes or not; unleſs 
other methods of proceeding are particularly appointed, by 
which all others are impliedly excluded. 2 Haw. 260. 

Mr. Hawkins diſtinguiſhes informations into two kinds; 
ſuch as are merely at the ſuit of the king, and ſuch as are 
partly the ſuit of the king and partly the ſuit of the party; 
and ſays, It hath been hojden that the king ſhall put no one 
to anſwer for a wrong done principally to another, without an 


indictment or preſentment of a jury: but I do not find this 


diſtinction confirmed by experience ; for it is every day's 
practice, agreeable to numberleſs precedents, to proceed by 
way of information, either in thæ name of the attorney-ge- 
neral, or of the maſter of the Crown-Office, for offences done 
principally to private perſons, as for batteries, cheats, reſcuing 
perſons from legal arreſts, perjuries, and ſubornations thereof, 
forgeries, conſpiracies, and the like; as well as for offences 
done principally to the king, as for libels, ſeditious words, 
riots, extortions, diſobeying the king's writs, abuſing the 
king's commiſſion to the oppreſſion of the ſubje&, and in 
general any other offences againſt the public good, or againſt 
the firſt and obvious principles of juſtice and common ho- 

neſty. 2 Haw. 269. | | 
An information was exhibited againſt D. an attorney of 
C. B. for ſpeaking ſcandalous and reproachful words of Sir 
LY L13 Jebn 
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Of information 
in general. 


How far infor- 
mation is limit- 
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Inkoꝛmation. 


Fobn Kay, knight of the ſhire for the county of York, and a 
Juſtice of peace, &c. concerning his ſaid office of juſtice of the 
peace, and the exerciſing thereof; and upon demurrer to 
this information it was argued, that it would not lie for ſcau. 
dalous words ſpoken only of a particular perſon, becauſe he 
might have an action on the caſe to recompence him in da. 
mages; though it was admitted, that ſuch a proceeding 
might be warranted for libels, or for diſperſing defamatory 
letters; becauſe by ſuch means the public peace migh the 
diſturbed, and diſcords fomented among neighbours, which 
might at laſt be a public injury, but that there was no ſuch 
miſchief in the ns caſe, On the other ſide it was inſiſt. 
ed, that this information was founded on ſufficient matter, 
becauſe this proſecution is not only as it reſpects the perſon 
of Sir John Kuhr but it relates to him as he is a public ma- 
giſtrate, and one who is ſubordinate to the government; and 
therefore ſuch defamatory words are a reproach to the ſu- 
premie governor, by whom magiſtrates are entruſted, and 
tro waom taey derive their authority, and it will not be 
denied but that words reflecting on the public government 
are puniſhable at the ſuit of the king by information ; and 
for this reaſon the court held that an information would lie, 
and thereupon gave judgment againſt the defendant, and 
fined him an hundred marks. Carth. 14, 15. X. v. Darby, 
The court will not grant an information againſt juſtices 
for the merely refuſing to grant licences, which they had a 
diſcretionary power to grant or refuſe as they ſhould ſee to 
be right and proper, but for the corrupt nature of ſuch re- 
fuſal as in the following caſe : Pp 
7. 5 G. 3. KX. v. Robert Hann and John Price, Juſtices if 
the peace ſor the borough of Corfe Caſtle. The defendants, 
on ſhewing cauſe againſt an information which had been 
prayed againſt them for a miſdemeanor in the execution of 
their office as juſtices for the ſaid borough, in refuſing to 
grant a licence to ſell ale to one Ingram, an inn-keeper in 
the ſaid borough, merely from a motive of reſentment, in 
having joined in an affidavit made in ſupport of the intereſt 
which was adverſe and oppoſite to that which the juſtices 
and their friends eſpouſed. The defence was, that they did 
not act from any reſentment, or other corrupt motive, but 
ſolely b-cauſe [gram was an improper perſon, and kept 2 
diforderly houſe, and continued to keep 1t after due notice 
to the contrary ; and particularly that he had encouraged | 
2 and cock-fighting at his houſe. Lord Man field 
*he court ſhould never interpoſe againſt magiſtrates, unleſs 


they have ated from bad motives, and with an evil mind, 


eſpecially 


Pnfo2mation. 519 
eſpecially in ſuch 2 caſe as this, where they are intruſted 
with an abſolute diſcretion ; but for that very reaſon the pre- 
ſent is the ſtrongeſt caſe for the interpoſition of the court, 
if it appears that they ated on corrupt motives, If it ap- 
peared clearly that this man did keep a diſorderly houſe, it 
would be a reaſon againſt the court's interpoſing againſt the 
juſtices z but this does not appear; on the contrary, the juſ- 
tices have not proved the Charge. The court therefore 
thought it a proper caſe for an information, and made the 
rule to ſhew cauſe abſolute, Burr. Mansf. 1716. | | 
Informations, partly at the ſuit of the king and partly at Information 
the ſuit of the party, are uſually called informations ui tam, qui tam. 
from theſe words in the information when the proceedings 
were in Latin, gui tam pro domino rege quam pro ſeipfe, Wc. 
2 Haw. 259. | - | | 
Of near affinity to an information qui tam, is an action 4 a;,n upon a 
upon the ſtatute : which is either a private action, as, when ſtatute, which 
an action is given upon a ſtatute to the king, and to is either peivate 
the party grieved only; or a popular action, as where the 3 
action is given to the people in general, that is, to any one 
who will tue for the king, and for himſelf. | 
But if the king commences his ſuit before the informer, In what caſes 
he ſhall have the whole forfeiture (becauſe he alſo is the in- the king f. All 
former) ; and he may, before the informer begins his ſuit, * din 
releaſe the penalty to the offender, and bar all others; but 
if, after a popular action is brought by the informer, the 
king's attorney will enter w/ter:us non vult proſequi, the in- 
former may proſecute for his part. od, b. 4. c. 4. 
But an information or action qui tam will not lie on any In whatcaſes an 
ſtatute, which prohibits a thing as being an immediate of. _ hd 
fence againſt the public good in general, under a certain pe- will lie. 
_ nalty, unleſs the whole or part of ſuch penalty be expreſsly 
given to the perſon who ſhall ſue for it; becauſe otherwiſe 
It goes to the king, and nothing can be demanded by the 
party : but where ſuch ſtatute gives any part of ſuch penalty 
to him who will ſue for it by action or information, any one 
may bring ſuch action or information, and lay his demand, 
as well for our lord the king, as for himſelf. 2 Haw. 256. 
Alſo where a ſtatute prohibits or commands a thing, the 
doing or omiſſion whereof is an immediate danger to the 
party, and alſo highly concerns the peace, ſafety, or godd go- 
vernment of the public, or the honour of the king, or of 
his ſupreme courts of juſtice, it ſeems to be the general opi- 
mon, that the party grieved may bring his action qui tam on 
ſuch tatute, 2 Haw. 265. OE 
L1l4 25 By 
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9 Information. 
In what times By the 31 Eliz. c. 5. it is enacted, That all actions, 
33 a&1on ſuits, bills, indidtments, or informations on 1 penal ſtatute, 
** whereby the forfeiture is limited to the king, ſhall be 
brought within two years after the offence committed; if 
limited to the king, and to any other who ſhall proſecute, 
then within one year; and in default of ſuch proſecution, 
then to be brought for the king, in two years after that year 
ended. Provided that if they are limited by ſtatute to be 
brought within ſhorter time, then they ſhall be brought 
within ſuch time limited. /. 5, 6. | : 
But if an offence prohibited by'a penal ſtatute, be alſo an 
offence at common law; the proſecution of it, as of an 
oftence at common law, is not reſtrained hereby. 2 Haw, 
472. 55 
Poptlar 2810s By the 21 je: c. 4. All offences againſt any penal ſta. 
to # brought tute, for which any common informer may ground a popu- 


—_— county lar action, bill, plaint, ſuit, or information, before the 
fence was com- judges of aſſize, or juſtices in their general or quarter. 
mitted, ſeſſions (having power to hear and determine the ſame), 
ſhall be proſecuted in the county where they were com- 
mitted: and if the offence is not proved to have been com. 


mitted in the ſame county, the defendant ſhall be found not 


Provided that informations, ſuits, or actions, againſt po- 
piſh recuſants, or perſons charged with maintenance, cham- 
perty, or buying of titles, may be laid in any county. / 5, 


Apainſt ary penal Rlatutr] HF. 8. WI”. K. and Ganl. Holt 
Ch. J. ſaid, Jen judges had 1 that this ſtatute doth not 
extend to any offence created ſince. 1 Sa. 372. 


For which any common informer may ground a popular 
action] Therefore this does not extend to any fuit by 2 
party grieved, or by the attorney general; but only to ſuch 
as are brought by common informers. 2 Haw. 209, 270. 


Gene al or quarter-/eſſions, having power ts heat and de- 
termine the ſame] This gives no new juriſdiction to jul- 
tices of the peace: but only appoints, that where informa- 
tion micht have been brought in the courts at I minſten, 
cr before juſtices of the peace, they ſhall be now brought 
before juſt ces of the peace only. Cro. Car. 112. 


Se moge bas net Were juraſdiction is given to the ſeſſions to hear and de- 
pow: without termite, „it is not fad by information ;. this ſhall be by 
expreſs wores, indictuent, and not by information; Cro. Car. 112. , 
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By the 18 EI. c. 5. Upon every information which ſhall Time a 
be exhibited by, a (common) informer, except for mainten- hibiring the in- 
ance, champerty, buying of titles, or embracery ; a note dene to be 
ſhall be made of the day, month, and year of the exhibiting 188 
thereof: and it ſhall be taken to- be of record from that time 
forward. and not before ; and no procels ſhall be iſſued on 
ſuch information, till it., be. exhibited in form aforeſaid. 
. ++ N „ Aire F 15 
And by the 21 Fac. c. 24. it is enacted, That no officer 8 
ſhall enter any information, bill, or plaint, count or decla- made on ex- : 
ration, till the informer has made oath before ſome of the bibiting the in- 


judges of the court, that the offence was not committed in 1 _ 
any other county, and that he believes in his conſcience, offence aa 
that it was committed within à year before the information committed. 
or ſuit ; the oath to be there entered of record. /. 3. | 
And in the court of King's Bench, the clerk of the crown Recognizance 
ſhall not (except by order of court) exhibit,or receive any to be given to 
information in the name of the maſter of the Crown-Office, - — 2 
for treſpaſſes, batteries, or other miſdemeanors, or iſſue any — — 
proceſs thereupon, before he ſhall have taken, or ſhalt have the orders of 
delivered to him a recognizance from the proſecutor, with the court. 
his place of abode, title, or profeſſion, to be entered, to the 
perſon againſt whom the information is exhibited, in the 
penalty of 20/, that he will effectually proſecute ſuch infor- 
mation, and abide by and obſerve ſuch orders as the faid 
court ſhall direct ; which recognizance ſuch clerk of the 
crown, and every juſtice where tht cauſe of ſuch informa- 
tion ſhall ariſe, are impowered to take; after the taking or 
receipt whereof he ſhall make an entry thereof upon record, 
and ſhall file a memorandum thereof in ſome public place in 1; 006k 
his office, to which all perſons may reſort without fee. 21 
JV. e. 4. J. 2, 6 . e ee 
In the name of the maſter of the Crown<Ofiice] Hence it 
follows, that informations exhibited by the attornev-general 
remain as they were at the common law. 2 Haw. 262. 
And the general practice of the court of King's Bench _ vo 
. . . | e to ſhew 
18, not to order an information to be filed without firſt mak- cauſe, which is 
ing a rule upon the defendant to ſhew cauſe to the contrary. never granted 
And this rule is never granted but upon motion in open but upon mo- 
court, grounded upon affidavit of ſome offence of an enor- > out» 
mous kind, or dangerous tendency. The defendant muſt. 
be perſonally ſerved with the rule, and if he thall not at the 
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day given for that purpoſe ſatisfy the court by affidavits, tat 1 
the ſubſtance of. the charge is falſe or frivolous, or ſhew $7 | ji 
82 | other "$1.00 
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In foꝛmation. 


other reaſonable cauſe againſt the proſecution, the court ufc... 
E | ally grants the information. 2 Haw. 262. 
Information not ut the court will not uſually quaſh the information upon 
wually quaſhcd motion, but the party muſt plead, demur, or move in arteſt 
upon mottan. of judgment. 1 Salk. 372. Str. 185, 953. 
Proceſs on an y the 21 Fac. c. 4. The like proceſs thall be awarded 
iuformaton. upon an information by a common informer, as in an ac. 
tion of treſpaſs i & armis at the common law. /. 1. 
And canſequently, the proceſs in all ſuch ſuits muſt be 
by attachment, or pore per vadios, and after by diftreſs in. 
finite, where by the returg the party appears to be ſufficient 
otherwiſe by capias. 2 Hau. 284. | 
Proceſs to be And by the 18 Eliz. c. 5. On every proceſs upon an in- 
indorſed- formation by a common informer, ſhall be indorſed as wel 
the party's name that purſueth the proceſs, as alſo the ſta. 
ꝛute upon which the information is grounded. /. 1. 
Proceſs on 8 But on a criminal information, it is the uſual practice of 
criminal inſor- the Crown-Office, firſt, to award a /ubpena ; and after the 
* return thereof, if no appearance be entered in four days, and 
an affidavit be made of the ſervice of ſuch / αεν 
to make out a capias of courſe, if the defendants are in- 
formed againſt in their private capacity; and a di/ inga;, 
if they are ſued as a corporation aggregate. 2 Haw. 284, 
General iſfue. By the 1b Fac. c. 4. If any information, ſuit, or action, 
ſhall be brought againſt any perſon on a penal ſtatute, the 
defendant _y plead the general iſſue, and give the ſpecial 
matter in evidence. / A. 8 | 
Certainty and But as an information differs from an indid ment in little 
preciſion re- moe than this, that the one is found by the oath of twelve 
| ng . men, and the other is only the allegation of the officer or 
perſon who exhibits it; whatever certainty is required in an 
indictment, the ſame at leaſt is neceſſary in an information; 
and conſequently, as all the material parts of the crime muft 
be preciſely found in the one, ſo muſt they be preciſely a. 
ledęed in the other, and not by way of argument or recital, 
2 Haw. 260, 1. | 
Informations Therefore the ſtatutes of jeofails (from 7” ay faille, [ 
not id ed by have failed), or the ſtatutes which remedy overſights in 
the Katues 3 pleading, extend not to informations. Hood, b. 4. c. 4. 
4 If an information contains ſeveral offences againſt a ſta- 


522 


Information ute, and be well laid as to ſome of them, but defective with 
regerd to the reſt, the informer may have judgment for fo 
much as is well laid. 2 Haw. 266. 

Coſts againſtthe If a (common) informer ſhall willingly delay his ſuit, or 
Plant. Gifcontinue or be noaluit, or ſhall have a verdict or juie- 


good as to part. 


Inkoꝛmation. 


ment againſt him, he ſhall pay coſts to the defendant. 18 
El. c. 5. 7. 3. 3 


And in the court of King's Bench, particularly, if the de. 


fendant ſhall appear and plead to iſſue, and the proſecutor 


ſhall not at his own coſts, within a year after iſſue joined, 


ocure the ſame to be tried; or if a verdict paſſes for the 


defendant, or the informer procure a noli proſegui to be en- 


tered, the ſaid court of King's Bench may award the de- 
fendant his coſts, unleſs the judge ſhall certify that there was 
a reaſonable cauſe for exhibiting ſuch information. And if 
the informer ſhall not, in three months after ſuch coſts 
taxed, and demand made, pay the ſame, the defendaut ſhall 
have the benefit of the recognizance above-mentioned, to 
compel him thereunto. 4 & 5 M. c. 18. /. 2. 

Unie/s the judge Hall certify] E. 13 G. 2. X. v. Mood- 
fall. On trial of an information for a libel, the jury ac- 
quitted the defendant, contrary to the direction of the court; 
on which the defendant moved above for coſts, on the ſta- 
tute of 4 & 5 HW. c. 18. which provides that, if the defen- 
dant is acquitted, the court is authoriſed to award colts to 
him, unleſs. the judge ſhall at the trial certify there was a 
reaſonable cauſe. In this caſe, no ſuch certificate was aſked ; but 
it was inſiſted on for the profecutor, that it was diſcretionary 
in the court. The chief juſtice certified ore tenus (by word 
of mouth) that it was a verdict againſt evidence; but he and 
all the others held, that it was then too late to enquire into 
the probable cauſe; and that it was not diſcretionary, but 
compulſory upon them, where there was no certificate, 
Therefore the defendant had his coſts. Str. 1131. 


But it ſeems a ſettled point, that an informer upon a po- Coſts againſt the 
pular ſtatute ſhall in no caſe have his coſts, unleſs they are defendant by 
expreſly given him by ſuch ſtatute ; for he cannot recover de informer, 


them by the common law, as that does not give coſts in any 
caſe: neither can he recover them by the ſtatute of Glou- 
c:fier, which gives the defendant coſts in all caſes wherein 
he ſhall recover his damages ; for this ſeems to ſuppoſe ſome 
damage to have been done. to the demandant in particular, 


which cannot be faid in any popular action. But it ſeems 


agreed, that an action on a ſtatute by the party grieved, for 
a certain penalty given by ſuch ſtatute, is within the ſtatute 
of Glouceſter ; becauſe ſuch penalty is intended him by way 
of recompence for the particular damage by the offence pro- 
hibited : and if he could recover that only, and no more, by 
way of coſts, it would in moſt caſes be in vain for him to 


fue for it, fince the coſts of ſuit would exceed it. But it is 


h that no coſts ſhall be recovered in an action on a ſta- 
| | tute 
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Io ſormer 1:11 
not compound 
without conſent 
chic court. 


Inrolment. 


tute, which is no certain penalty to the party grieved, but 
only his damages in general, if ſuch a ſtatute be introduce. 
tive of a new law, and give a remedy in a point not reme. 
diable by common law: but there is not that inconvenience 
in this caſe as the former; becauſe, as there is no certain 
ſum ſpecified, the jury may give the plaintiff a full fatisfac. 
tion by way of damages. 2 Haw. 274. | 

By the 18 Eliz. c. 5. /. 4. No (common) informer Hill 
compound or agree with the defendant, bur after anſwer 
made in court; nor aſter anſwer, but by the order or content 
of the court; on pain of being tet on the pillory, in ſome 
market-town near adjoining, in open market, for two hours, 
and of being diſabled to be informer on any penal ſtatute, 
and allo of forfeiting -10/; half to the king and half to the 
party grieved; to be recovered in any court of record by 
action of debt or information. And the juſtices of allize, 


and juſtices of the peace in ſeſſions, may hear and de- 


Catluſive action 
how puniſhable. 


termine all offences againſt this act. 

And by the 4 H. 7. c. 20. If the defendant plead a re- 
covery by a former action, and ſuch former action ſhall be 
found to be colluſive; the plaintiff ſhall recover, as if no 
ſuch action before had been had: and if the defendant ſhall 
be convicted of ſuch colluſion, he ſhall be impriſoned two 
years by proceſs of capias and ontlawry, and that as well at 


the king's ſuit, as of every other that will fue. - 


And no releaſe of any common perſon, to any ſuch party, 


whether before or after any action popular, or indictment of 


the fame commenced or made pending the fame action, 


| ſhall be available to ſurceaſe the ſaid action, indictment, 


Inrolment, 
what . 


proceſs, or execution. Id. 


Ingroffing. See FORESTALLING. 
Innkeepers and Inns, See ALEHOUSES, 


— 


Inrolment. 


| JNROLMENT is the regiſtering, recording, or entering 


any lawful act in the rolls of the Chancery, as a recog- 


nizance acknowledged, or a ſtatute, or a fine levied; or in 


the rolls of the Exchequer, King's Bench, or Common 
Pleas; or in the huſtings of London; or by the clerk of the 
peace in any County, as a ſtatute or recognizance acknow- 


ledgech 


Iron and Steel. 525 
ledged, or 2 deed of purchaſe inrolled. Wes. Symbol. lt. 


5 S. and 27 H. 8. Co 16. * ; 
m___ = H. 8. c. 16. / 1. No lands, tenements, or 


hereditaments, ſhall paſs from one to another, whereby any 


eſtate of inheritance or freehold ſhall be made or take et- 
fect in any perſon, or any uſe thereof to be made by reaſon 
only of any bargain and ſale thereof, except ſuch bargain and 
ſale be made by writing indented, ſealed, and inrolled at one 
of the king's courts of record at N minſler; or elſe within 
the county where the lands lie, before the cus rotulcrum, 
and two juſtices, and the clerk of the peace, or two of them 
at the leaſt, whereof the clerk of the peace to be one: the 
ſame inrolinent. to be made in ſix months after the date of 
the writings, paying where the Jand exceeds not 40s. a year, 
25. Viz. 124. to the juſtices, and 12d. to the clerk : and 
where it exceeds 405. a year, then paying 5s; half to the juſ- 
tices, and half to the clerk. And the clerk of the peace 
ſhall inrol and ingrots the ſame in parchment. The ſame 
to be kept among the records of the county, pe 
But this act ſhall not extend to lands within any city, 


| borough, or town-corporate, wherein the mayors, recorders, 
or other officers have authority to inrol deeds. Id. /. 2. 


If a deed be inrolled, according to the ſtatute of 27 H. 8. larolment to be 
c. 16. it muſt be in parchment, for the ſtrength and con- in parchment, 
tinuance thereof, and not on paper; and ſo it was reſolved 
in parliament by the judges, in the 23d year of Elix. 2 In/l. 

TAP = 3 

T the counties of Lancaſter, Cheſter, and Durham, deeds 

may be inrolled in the reſpective courts there, or at the aſ- 


lives. 5 Eliz. t. 26. 

If a deed be loft, the inrolment is good evidence, if it Inrolment good 
can be proved to a jury, by circumſtances, that there was evidence, if a 
ſuch a deed; for the loſs of a record or deed is not the loſs Oo 
of a man's title, if it can be otherwiſe proved. 2 Lit. P. R. 


68. 
 Journeymen. See SERVANTS. - 
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V the 25 G. 3. c. 67. it is enacted, That no perſon ſhall Exporting, or 


export, or load, pack, or put on board any ſhip, in or- — = ” 
7 


. 


der to be exported (except to Treland), or load on board any tools er utenſils - 


boat or veſſel or bring to any quay, wharf, or place, for uſed in the iron 
| IM | a the and ſteel manu - 
factories. 
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Articlespro- 


Jron and Steel. 
the purpoſe of exporting them, any tools or utenſils which 
are or may be uſed for preparing, working, finiſhing, or 
compleating the iron or ſteel manufactures of this kingdom, 
or any model or plan of any ſuch tools or utenſils, or any 
part thereof; nor ſhall collect, obtain, make, or apyly 
for any ſuch tools, utenſils, or implements, or any part 
the or any ſuch model or plan, with intent to ex- 
port the ſame, on forfeiture thereof, together with the 
packages, and all other goods packed therewith, which may 
be feized by any officer of the cuſtoms. And on complaint 
made, on the oath of one witneſs, before one juſtice, ſuch 
Juſtice me iſſue his warrant to bring the perſon complained 
of before him, or ſome other juſtice ; and if he ſhall not 
give ſuch account of the uſe or purpoſe to which the fame 
are intended to be appropriated, as ſhall be ſatisfactory to the 
Juſtice, he ſhall detain ſuch goods, and bind ſuch perſon to 


appear at the next afſizes, or quarter-ſefſions, with reaſon. 


able ſureties; and if he ſhall not give ſuch ſecurity, the jul. 
tice may commit him to the common gaol or houſe of cor. 
rection, till the next aſſizes or quarter- ſeſſions, and till he 
ſhall be delivered by due courſe of law. And if ſuch perſon 
ſhall be convicted, he ſhall forfeit 200/. and be impriſoned 
twelve months without bail, and till the forfeiture {hall be 
Paid. /. 1. 2 | 
But ſuch a general prohibition being found inconvenient, 
the preceding act is regulated by that which follows: viz. 
By 26 G. 3. c. 89. [which was a temporary act, to be in 


bibited from ex 4 force only till the then next ſeſſions of parliament, and 


rtation by 
Bis ad. 


which, by three acts, made in the 27th, 28th, and 29th 
years of G. 3. was continued to the end of the laſt ſeſſion; 
and by the 30 G. 3. c. 18. is to continue in force till the 
end of the next ſeſſion of parliament, ] after reciting, that 
ſuch general prohibition of the exportation of tools and 
utenſils was productive of inconvenience, &c. it is ther- 
fore enacted, That it ſhall be lawful to export any tools cr 
utenſils made uſe of in the iron or ſteel manufactures, wic 
might have been legally exported before the paſſing of tic 
aforeſaid act, except thoſe hereafter mentioned, ( viz.) rol- 
ers, either plain, grooved, or of any other form or denom!- 
nation, of caſt iron, wrought iron, or ſteel, for the rolling 
of iron, or any ſort of metals; and frames, beds, pillars 
ſcrews, pinions, and each and every implement, too, 0! 
utenſil - thereunto belonging: rollers, litters, frames, beds, 
-Pillars, and ſcrews, for ſlitting mills ; preſſes of all forts u 
iron, ſteel, or other materials, which are uſed with a {crev 
exceeding one-inch and a half in djameter ; or any parts © 


: thele ſeveral articles, or any model of any of the utenſils c 


machines 


_ _ - PYurozs. 
machines aforeſaid, or any part thereof; and all farts of 
utenſils, engines, or machines uſed in the caſting or boring 


of cannon, or any ſort of artillery, or any part thereof, or 


any model of tools, utenſils, engines, or machines uſed for 
the like purpoſe ; hand- ſtamps, dog-head ſtamps, pulley 
ſtamps, hammers and anvils for ſtamps, preſſes of all ſorts 


called cutting- out preſſes, beds, and punches to be uſed there- 


with, piercing- preſſes of all ſorts, beds and punches to. be 
uſed therewith, either in parts or pieces, or fitted together; 
ſcoring or ſhading engines, preſſes for horn buttons, dies for 
horn buttons, rolled metal with ſilver thereon, parts of but- 


tons not fitted up into buttons, or in an unfiniſned ſtate; 


engines for chaſing, ſtocks for caſting buckles, buttons, and 
rings; die-ſinking tools of all ſorts: tools for pinching of 

15; engines for covering whips; bars of metal covered 
with gold or ſilver; and burniſhing ſtones, commonly called 


blood-ſtones, either in the rough ſtate or finiſhed for uſe. 


J. 1, 3. 


And if any perſon ſhall have in his poſſeſſion, with intent 


to export them, any wire moulds for making paper ; wheels 
made of metal, ſtone, or wood, for cutting, roughing, 
ſmoothing, poliſhing, and engraving glaſs ; purcellas, pin- 
cers, ſheers, and pipes, uſed in blowing glaſs; potters 
wheels and lathes for plain, round, and for engine-turning 
tools, uſed by ſadlers, harneſs- makers, and bridle-makers, 


namely, cantle-ſtrainers, fide-ſtrainers, point-ftrainers, creaſ- 


ing-irons, ſcrew-creaſers, wheel irons, ſeat- irons, pricking- 
irons, bolſter-irons, clams, and head-knives ; the ſaid former 
act thall be extended to exporters and poſſeſſors of the tools 
and utenſils herein deſcribed, as fully to all intents and pur- 
poſes as if the ſame were re- enacted in this act. .. 2. 

By the 25 G. 3. c. b7. All penalties are to be recovered 


in the courts at Meſiminſter, and to be ſucd for within 


twelve months. /. 7, 8. 


M ——— — — 


TURY, jurata, is probably derived from the Latin ju- 
rare, to ſwear, jurors being always ſworn, Trial by 
juries is the Eng liſbman's birthright, and is that happy way 
of trial, which, notwithſtanding all revolutions of times, has 
een continued, beyond all memory, to this preſent day; 
the beginning whereof no hiſtory ſpecifies, it being co- tem- 
potary with the foundation of this ſtate, and one of the pil- 
lars 


Antiquity and 
excollence of 


Juroꝛs. 


age and conſequence. Tr . Pais, 
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lars of, it, both as. to 


1 «+ ® 
* 


3 Dall. c. 186. 


Tze trial per pais, or by a jury of one's own country, i; 
uſtly eſteemed one of the choiceſt excelleneies of our con- 


itution, For what greater ſecurity can a perion have in his 


life, liberty, or eſtate, than to be ſure of not being diveſted 
of, or injured in ary of thefe, without the ſenſe and verdig 
of twelve honeſt an tmpartial men of his neighbourhood? 
Forteſc. de Laud. Leg. Ang. c. 25. Co. Lit. 155. 

Tue ſtatutes of the 4 & 5 /. c. 24. and the 7 & 8 . 
c. 32, frequently cited under this title, were at firſt tempo. 
rary ; but are referred to, and, in ſome degree, adopted by 
the 3 C. 2. c. 25; which laſt- mentioned act is made per- 
petual by the 6 CG. 2. c. 37. The ſaid three acts of 4 & 5 
H. 7&8 M. and 3 G. 2. are required to be read at every 


Mid ſummer ſeſſions. 


J. Who are capable or compellable to be on Furies. 
II. Manner of making and returning Liſts of Furors, 
III. The Sheriff 's Duty in ſummoning and returning 
Furors. 
L. The Challenge of Furors. 
J. The Duty of Furors. 
VI. The Puniſhment of Furors. 
VII. Protection of Furors. 


J. Who are capable or compellable to be on Furics. 


Grand jurymen. Mr. Hawkins ſays, that, by the common law, every 
grand juryman ought to be a freeman. 1 Haw. 215. 
But he alſo ſays, it does not ſeem to be any where holden 
that none but freeholders ought to be returned on a grand 
| | jury. 2 Haw. 216, 217. 23 
Grand jurymen Lo Hal: obſerves, that touching the yearly value of the 
ould be free eſtate of a grand juryman, he does not-find any thing deter- 
— mined, but freeholders they ought to be. 2 H. H. 255. 
But by the 7 & 8 M. c. 32. / 8. in Yorkſhire, the) 
ought to have 89. a year freehold or copyhold. 
Other qualifica- A grand juryman muſt be a lawful liege ſubject, and con- 
Ame ae ee ſequently not uiider attainder of any treaſon or felony, not 
IE” amg url an alien, nor outlawed, whether for a criminal matter, ot 
as ſome ſay, in a perſonal action. Hence it ſeems that 200 
one who is under a proſecution for any crime, may, by tht 
common law, before he is indicted, challenge any ud ” 
| _ 
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perſons returned on the grand Jury, for the defect of any of 
the qualifications above-mentioned. 1 Haw. 215. 
The grand jury ought to conſiſt of an indefinite number, Genes fooy 
and no more ſhould be ſworn than twenty-three ; for if 2 ſhould confiſt 
number amounting to two full juries or more ſhould be of an indefinite 
ſworn, it might happen that a complete jury of twelve number. 
might find a bill to be true, though other twelve or more of 
the ſame jury might reject it as untrue ; which would be in- 


convenient and abſurd. Burr. ans. 1088. IT 


By the 3 G. 2. c. 25 J. 19. The ſheriffs of London ſhall Jurymen at the 
not return any perſon to 1 any iſſue. jained in any of his N Weſt- 


majeſty's courts of King's Bench, Common Pleas, or Ex- 
chequer, or to ſerve on a jury at a ſeſſions of oyer and ter- 
miner, or ſeſſions of the peace to be held for the city, who 
ſhall not be a houſe-keeper within the city, and have lands, 
tenements, or perſonal eſtate, to the value of 100/. 

And by the fame ſtatute, /. 20. The ſheriff or other offi- 
cers ſhall not return any perſon to ſerve on a jury for the 
trial of any capital offence, who would not be qualified to 
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ſerve as a juror in civil cauſes. | | 
Under particular. circumſtances, a perſon may be ſworn 1,4; certain 
in as a juryman, without kiſſing the book: as in the follow- circumſtances: a 
ing oe At the Old Bailey, in December ſeſſion, 1788, * may 
preſent Mr. Juſtice Milſon, and Mr. Recorder; William out kiln the 
[Valker, one of the Middleſex jury, being, as he ſtated, a book. 
member of the kirk of Scotland, objected to be ſworn by the 
uſual ceremony of ing the book 3 but offered to take the 
{ oath according to the ceremony of his own religion, by ho/d- 
ins up his hand. The court faid there was no objection to 
his being admitted to take the oath in this form, and he was 
ſworn accordingly. Leach's Caf. in Cr. Law, 435. 
By the 4 G. 2. c. 7, /. 3. Leaſeholders in the county of 
Middleſex, where the improved rents or value ſhall 
amount to 50/. a year, over and above the ground-rent or 
other reſervations, ſhall be liable to ſerve on juries, 
At the aſſizes or ſeſſions in the country, every juror At the aſfizes or 
(other than ftrangers per mediatem linguæ) to be returned ſeſſions. 
tor trials of iſſues joined in the courts of King's Bench, Com- 
mon Pleas, or Exchequer, or before juſtices of aſfize or m/e 
prius, oyer and terminer, gaol-delivery, or quarter- ſeſſion in ; 
any county of England, that have in his own name, or in 
truſt for him, within the county, 10/. a year, and in Malis 
6% a year, above reprizes of freehold or copyhold lands or 
tenements, or of lands and tenements of ancierit demeſne, 
or in rents, or in all or any of them, in fee- ſimple, fee-tail, 
or far the life of themſelves, or ſome other perſon; and if 
Vor. II. (24.) M m any 


530 Juroꝛs. 
nny of leſſer eſtate be returned, he may be diſcharged fron 
challenge, or on his own oath. 4 & 5 I)" c. 24. /. 15. 
3 G. 2. c. 25. f. 20, | 
Qualification by And by the 3 C. 2. 6. 25. . 18. Any perſon having lang 
$ V. in his own right of the yearly value of 20/. above the re. 
ſerved rent, being held by leaſe for the abſolute term of 500 
years or more, or for gq yeats, or any other term, deter. 
minable on one or more lives, ſhall be liable to ſerve on 
uries. | 
Jurors on trials ; By the 28 Ed. 3. c. 13. it is enacted, That in inqueſts 
of forcigners to to be taken among aliens and denizens, before any judges, 
de half aliens. halt of the inquett ſhall be denizens, and half aliens, if there 


are ſo many in the place who are not parties; if not, then 


ſo many as there are. | | 
And by the 27 Ed. 3. ft. 2. c. 8. Before the mayor i 
the ſtaple, if both parties are ſtrangers, the inqueſt ſhall be 


taken by ſtrangers; if both are denizens, by denizens; f 


one party be denizen, and the other alien, half the jury ſha 
be denizens, and half aliens, 
Aliens require And further, by 8 H. 6. c. 29. Theſe aliens need not hare 
no qualification, any qualification by their eſtate, 
But it ſcems that the Exgliſh half ought to have eſtates c 
the ſame value as in other caſes. 2 Haw. 419. fo 
In actions concerning tonnage and poundage, or ſhips cr 
goods to be forfeited by reaſon of unlawful importation or 
exportation, there ſhall not be any party jury, but ſuch only 
as are natural-born ſubjects. 13 & 14 C. 2. c. 11. / II. 
Jurors in town By the 23 H. 8. c. 13. Trials of felons, in towns corpo- 
corporate. rate, ſhall be by men worth 40“. in goods, though they hare 
no freehold. _ | 
And where the jury are of a town-corporatc, it is m0 
challenge that they are not freeholders. 3 Salt. 81. 
And the ſtatutes which require jurors to be of a certain 
. ſufficiency, generally except cities, boroughs, and towns- 
corporate. 2 Burn, 696. 
in the torn. By the 1 R. 3. c. 4. Jurors in the torn ſhall be of goo! 
fame, and have 20s. a year freehold, or 26s. 84, copyhoic: 
and every indictment before any ſheriff in his torn, other- 
wiſe taken, ſhall be void. | 
In the leet. But with reſpect to the Jeet, it is faid that any perſon by: 
pening to be prefent at a court-leet, or to be riding h 
where it is holden, may, for want of jurors, be compele 
by the ſteward to be ſworn, whether he be reſident with 
the precincts of the leet or not; hence it appears that 2!) 
perſon is capable of being put upon the jury in a court- er. 
2 Haw, 69. | 
Juro! 
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jurors on the coroner's inquelt are to be of the neigh= 5,,,..n the 
bouring towns; but no qualification by eſtate is required by coroner's in- 
any ſtatute. 2 H. H. J FP queſt, £ 
Jurors to inquire of forcible entry or detainer, ſhall have On forcible en- 
lands or tenements of 40s. a year. 8 H. 6. c. 9. try. 
Jurors to inquire of the concealments of other inqueſts, On concealing 
ſhall have lands or tenements of 405. a year. 3 H. 7. c. 1. prefentments- 
By the 19 H. 7. c. 13. Jurors to inquire of riots, ſhall On riots. 
have 205, a year, charter-land or freehold, or 265. 8d. 
copyhold. by 
By the 1 Ann. ſt. 2. c. 13. . 3. No perſon in the county jurors in York- 
of York, having 150/. a year of ſuch eſtate as will qualify Hire. 
him to ſerve on juries, ſhall be ſummoned to the ſeſſions; 
but only perſons leſs able to bear the expence of attending 
the aſizes, Not 
And by the 10 Ann. c. 14. J. 6. If he ſhall ſerve as a 
juror at the ſeſſions, he ſhall not thereby be exempted from 
ſerving at the aſſizes for the county of 7 ork. 


By the 7 & 8 /. c. 32. /. 4. Perſons under twenty-one Jurors muſt be 


years of age ſhall not ſerve upon juries. 1 
By the 13 Ed. 1. „l. 1. c. 38. Old men above ſeventy, Oid aud Siem 


perſons continually ſick, and ſuch as are fo at the time of men. 
ſummons, or not dwelling in the county, ſhall not be put 
in juries of petty aſſizes ; on pain of the ſheriff paying da- 
mages to the party grieved, and being amerced to the king, 

And the equity and reaſon of this ſtatute ſeem ſo far to 
extend to grand juries, that ſhould any ſuch perſons be re- 
turned on a grand jury, the court will readily excuſe their 
non-appearance ; but it ſeems clear, that, ſhould ſuch per- 
ſons be returned, they may lawfully ſerve on it if they think 
fit. 2 Haw. 216. | 

Though generally the jury ought to be men, there ſhall tangy may bd 
be a jury of women to try, if a woman be en/ient, upon the? 
writ de ventre inſpiciends. Tr. p. pais. 86. | 

It ſeems agreed that all perſons whoſe attendance is re- Serjcante, coun- 
quired in the ſuperior courts of juſtice, as ſerjeants at law, [© OY 
counſellors, attornies, and other officers of the courts, are fo ned 3 
far privileged as not to be ſummoned on juries. © And it is 
clearly agreed that peers of the realm are excluded; and 
that if a peer be returned on a jury, and bring a writ of pri- 
vilege, he ſhall be diſcharged. Dyer, 314. 2 Rol. Abr. 646. 

Go. Lit. 157. 9 Co. 49. | ; | 

But members of the houſe of commons ſeem not to have Members of 
any privilege to be exempt from ſerving on juries ; yet, in 2 not 
the caſe of Sir Edward Bayuten, whe was ati ons On 
jury in the King's Bench, the court would not force him 

Nm 2 againſt 


FIX 


Clergymen can- 
riot | 


Nur diſſenting 
teachers. 
Nor Quakers. 


Surgeons. 


Nor apothe- 


carics. 


Writs of cæemp- 


tion. 


A juror mnſt 


not be intereſted are clearly of opinion, that the ſmalleſt degree of intereſt or 


or influcuced. 


Precepts to the 
high and petit 
conſtabks. 


Petit conſtable 
to inſpect the 
rates lor the 
poor or land- 
tax. 


Juroꝛs. 
againſt his wil; he being a member of parliament, and the 
parliament then fitting. E. 17 C. 2. . 

But clergymen cannot be impannelled upon juries. Lay, 
6 N 


Nor diſſenting teachers, qualified under the toleration a4, 
1 W. c. 18. /. 11. 19 6. 3. c. 44. 

Nor Quakers, by the 7 & 8 %/V. c. 34. /. 6. 

Freemen of the company of ſurgeons in London are ex. 
empted from ſerving on juries. 5 H. 8. c. 6. 18G, 2. 
6. 16. | | 

Alſo apothecaries, within London and ſeven miles thereof, 
being free of the company ; and country apothecaries, who 
have ſerved ſeven years apprenticeſlyp, ſhall be exempted 
from ferving on juries; and their return ſhall be void, un- 
leſs — ſhall voluntarily conſent to ſerve. | 

the 4 & 5 W. c. 24. /. 21. No writ de non ponendis in 
off & zuratis ſhall be granted, unleſs, upon oath made, 
that the ſuggeſtions upon which it is granted are true, 
And the jurors ought to come in perſon and claim their 
privilege ; for the ſheriff cannot return it. Tr. per pais, 

H. 6 G. 3. Heſkcth and Braddock, By the court: We 


- 


influence in a witneſs, juror, or the officer by whom the 
Jury is returned, is a deciſive objection to all or any of the 
faid perſons being qualified for thoſe reſpective purpoſes, 


— 


Burr. Man c. 1847. 


II. Manner of making and returning Lifts of Furors 


The juſtices ſhall, at Midſummer ſeſſions, iſſue fort) 
their warrants, under the hands and feals of two or more d 
them, to the high conſtables, requiring them to iflue fort 
their precepts to the petty conſtables, thereby directing ats 
requiring them to make and return true liſts in writing 
the names and places of abode of all perſons within their f- 
ſpective conſtablewicks, qualified to ſerve on juries, wit 
their titles and additions, between the ages of twenty. ce 
and ſeventy. And every high conſtable who ſhall fail b 
iſſue his precept, ſhall forfeit 10/, on conviction at the # 
fizes or ſeſſions. 7 & 8 V. c. 32. . 4. 8&g//.o0 
3 & 4 Ann. c. 18. / 5. | 

= the 3 G. 2. c. 25. . 1. The petit conſtables, on f. 
queſt to any pariſh-officer, who ſhall have in his cuftody #7 
of the rates for the poor or land- tax, ſhall have libert) l 


inſpect ſuch rates, and take from thence the names * 
5 0 
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holders, copyholders, or other perſons qualified to ſerve on 
juries, dwelling within their reſpective precincts ; and ſhall 
yearly,” twenty days at leaſt before Michaelmas, upon two 
or more Sundays, fix upon the door of the church, chapel, 
and every other public place of religious worſhip, an exact 
lift of perſons intended to be returned; and ſhall, at the 
{ame time, leave a duplicate thereof with'a churchwarden 
or overſeer, to be peruſed by the pariſhioners without fee, 
in order that notice may be rea of perſons qualified who 
are omitted, or of perfons inſerted by miſtake who ought to 
be omitted. | | | FT ' 

And by the 3 G. 2. c. 25. If ſuch petit conſtable ſhall Penalty on the 
wilfully omit any perſon whoſe. name ought to be inſerted, petit conſtable 


or inſert any one who ought to be omitted, or ſhall take a for wrongfully 
inſerting or 


reward for omitting or inſerting any perſon, he ſhall, for, -... 
3l every perſon ſo * or inſerted; Foufeit 205. on convic- da. 
non, before one juſtice, on confeſſion, or oath of one wit- 

neſs; half to the informer, and half to the poor of the pariſh 

or place for which the lift is returned: and, if not paid in 

five days, to be levied by diftreſs. And ſuch juſtice ſhall, 

in writing under his hand, certify the ſame to the next ſeſ- 

ſion ; who ſhall direct the clerk of the peace to infert or 

frike out the name of fuch perſon ſo wrongfully inferted or 

db; 6 5097: e as cone 1, 

An E V. c. 32. /. 4. e ſa petit con- x; of; . 
ſtables, 5 A Cos, ſhall deliver in the liſt in _ LE 
open court. | 
= Or it ſhall be ſufficient, after they have completed their or ſubſeribed in 
bits, if they ſubſcribe the ſame, in the preſence of one juſ- the preſence of 
T tice, and, at the ſame time, atteſt the truth thereof upon“ jullice. 

W@ oath, to the beſt of their knowledge or belief: and then the | 
(aid liſts, being ſigned by the juſtice, and ſubſcribed as afore- 
W ſaid, ſhall be „ by the ſaid petit conſtables to the 
bigh conſtables, who ſhafi deliver in the ſame, at the ſaid 
@ {chions, in open court, atteſting upon oath the receipt of 
ſuch liſts from the petit conſtables, and that no alteration 
bas 173 wade therein ſince the receipt thereof. 3 G. 2. 
25. / 7, | 9 | 
It che canſtable ſhall fail to make return, he ſhall forfeit 1 
, 5/, to the king; to be recovered by bill, plaint, or informa- ſtable's not re- 
| Hon. 7 & 8 e. 8 4. turning the liſts. 
W By the 3 G. 2. c. 25. J. 1. If any perſon not qualified 1 
5 ſhall find his name mentioned in ſuch liſt, and the perſon cnekified. g 
eequired to make ſuch. liſt ſhall refuſe to omit him, or think 
it doubtful whether he ought to be omitted ; the juſtices, at 
iis ſeſnons to which the liſts ſhall be returned, on fatisfac- 
Mm 3 „ os 
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„ 
tion from the oath of the party complaining, or other provi 
that he is not qualified, may order his name to. be ſtruck 
out, or omitted to be — in the book. | 
L.ifts to be en- And by the 7 & 8 M. c. 32. The juſtices ſhall then 
— 3 cauſe the liſts to be fairly entered, by the clerk ot the peace, 
peace, in 2 book to be by him provided and kept for that purpoſe, 
among the records of the ſeſſions. /. 4. 1 
If the clerk of the peace ſhall neglect his duty herein, he 
ſhall forſeit 200. to him who ſhall ſue by indictment at the 
ſeſſions. 3 G. 2. c. 25. f. 2. | 
—— jay And duplicates of ſuch liſts, when delivered in at the ſeſ. 
ſheriff, and the ſions, and entered in ſuch book, ſhall, during the ſaid (ef. 
fame to be en- ſions, or withjn,ten days after, be delivered by the clerk of 
Ons the peace to the ſheriff; who thall immediately take care 
„% that the names ſhall be entered alphabetically, with their ad. 
ditions and places of abode, in a book, to be kept by him for 
that purpoſe. Illu 21 85 
_ 1 And if any ſheriff or officer (hall ſummon and return any 
— perſon to ſerve on a jury, before the juſtices. of aſſize, f 
prius, or judges of the great ſeſſions in Wales, or of the 
ſeſſions for the counties palatine, whoſe name is not inſerted 
in the duplicates . tranſmitted to him by the clerk of the 
peace, the judge may, on examination in a ſummary way, 
fine him in a ſum not exceeding 10/, nor leſs than 40. 


LI. The Sheriff's Duty in ſummoning and returniny 
: Jurors, ". v.85 . : $ v3rk- 1 9 3 


Sheriff ſhall The commiſſion of the 'peace has the following clauſe: 
ſummon jurors We command aur ſheriff, that at certain days, which you 
to the leon. (the juſtices) ſhall make known to him, He cauſe to come 
before you ſo many and ſuch good arid lawful men of his baili- 
wick (as well within liberties as without); by whom tie 
truth ſhall be the better known and inquired into. 
Whether the *- Juſtices of the peace it feems are not authoriſcd to ordet 
ſcſons may or- a jury to be returned immediately, nor on the fame day, for 


d j a 1 a 1 | 3 
— 17 arts the trial of a priſoner arraigned before them, as juſtices of 


diately. gaol- delivery may, unleſs the crime ſhall amount to felon), 
| or. the party ſhall conſent to be tried immediately. 2 Hau. 

1 n | 
Whether by It ſeems alſo that a jury may not regularly be returned 


award of the before juſtices of the peace in their ſeſſions by a bare awat 
— without of the court, as before juſtices of gaol- delivery; but that 
<A there ought to be a particular precept to the ſheriff for that 

purpoſe, 2 Hau, 405, 406. But 
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But in caſes of felony. it is agreed (4 It. 164.) and is How they may 
the uſual practice, after the priſoners are arraigned and have do the fare 1» 
pleaded” to the country, for the juſtices to iſſue a precept to oy 

the ſheriff, in the nature of a venire facias, which may 

bear teſte the ſame day that the priſoners plead, commanding 

the ſheriff to return twenty-four jurors, to try the iſſue upon 

ſuch à day; or they make it returnable the fame day that 

the priſoner pleads, as at the hour of one in the afternoon, 

or the like: and this precept muſt be in the name, and 

under the ſeals of the juſtices, or two of them (1 2.) 

and not barely upon the award of the roll. 2 H. H. 261, 

262. e „ Ky 1 

The writ of venire facias by the ſtatute of the 4 & 5. Form of the 

V. c. 24. {hall be after this form: The kings &c. We command, venire facias. 

&c. that you cauſe to come before, &c. twelde free and lawful 

men of the vicinage of A. every of whom ſhall have 10l. of 

land, tenements, or rents, by the year, at leaſt; by whom, 

Ke. and who neither, &c. .. 15. 83 5 

They are required to come from the vicinage or neigh- Why jurors are 
bourhood, becauſe the neighbours are preſumed to know re - = 
what is done in the neighbourhood, 1 I/. 158. On” nn 

But this is not neceffarily required; for thoſe of one ſide 
of the county are by law of the neighbourhood, to try an 
offence of the other ſide. 2 H. H. 264. | | 
And, in order to prevent challenges for default of hun- 

dredors, every veftire facias for the trial of an iſſue in any 

action in the courts at Heminſter, or in any action or in- 

formation on a penal ſtatute, ſhall be awarded of the body 

of the county. where ſuch iflue is triable. 4 Ann. c. 16. 1. 

I 24 CG. 4-63 {+ 3 Tp as 

7. And though the words of the writ are twelve, yet by what number 
the ancient courſe, the ſheriff muſt return twenty-four, for ſhall be returned 
the expedition of juſtice ; for if twelve only ſhould be re- and ſerve. 
turned, a full jury would ſeldom appear; and in this caſe 

uſage and cuſtom make the law. 2 H. H. 263. Read. Jur. 

By the general precept ifluing before a ſeſſion is, to re- 

turn eighty-four, and the ſheriff uſually returns upon that 

precept forty-eight. 2 H. H. 263. 

By the 3 G. 2. c. 25. /. 9. it is enacted, That in Wales In Wales. 

the ſheriff ſhall! ſummon out of every hundred or commote, | 

not Jeſs than ten, nor more than fifteen ; unleſs the judges 

mall order otherwiſe. | 
And by the ſame ſtatute, /. 10. In the counties palatine 

the ſheriff ſhall not ſummon leſs than forty-eight, nor more 
than ſeventy-two (unleſs the judges order otherwiſe) ; and 
ſhall, eight days before the courts are held, cauſe a liſt to be 
AY | M m 4 © made 
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made of the perſons ſummoned, which ſhall be hung up in 
the ſheriff's office to be inſpected by any one. 
— , Upon the grand jury there are uſually more than twelve: 
rr, f , elve aſſenti though oth 5 
jury. ut if there are twelye aſſenting, though others diſſent, it i; 
not neceſſary for the reſt to agree. 2 H. H. 101. 
But on à trial by a petit jury no more nor leſs than 
twelve can be allowed, and they muſt all aſſent to the verdict. 
2 H. H. 161. | | 
By the 7 & 8. . e. 32. /. 8. In the county of 177, 
only one pane] of ſreeholders and copy-holders ſhall be re. 
turned to ſerve on the grand inqueſt at the aſſizes: and at 
the ſeſſions not more than forty either upon the grand in. 
queſt, or other ſervice there. 
Time and man- Every ſummons of jurors ſhall be made by the ſheriff, his 
ner of making officer, or deputy, ſix days before at the leaſt (and in zl; 
ſummons. eight days before, and in the counties palatine fourteen 
days before, 3 G. 2. c. 25. /.9, 10.) ſhewing to every perſon 
fo ſummoned the warrant under the ſeal of the office where. 
in are appointed to ſerve; aud if any ſuch juror be ab- 
ſent from the place of bis habitation, notice of the ſum. 
mons ſhall be given, by leaving a note thereof in writing, 
under the hand of ſuch officer, at the dwelling-houſe of ſuch 
juror, with ſome perſon there inhabiting. 7 & 8 L. c. 72, 


Penalty on the By the ſame ſtatute, /. 6. If the ſheriff, his deputy, or 
ſheriff or bailiff bajliff, neglect their duty herein, or excuſe any perſon for 
— favour or reward; he ſhall forfeit 20/. to him who ſhall 


ſue. 

Or, he may be fined 100, or under, by the judge of afize. 
3 G. 2. c. 25: . ©. | 

Penalty on ſum- And no bailift or other officer appointed to ſummon juries, 

mon:ng perions ſhall ſummon any perſon, other than ſuch whoſe name is 

ne ſpecified in a mandate ſigned by the ſheriff or under- ſheriff, 
and directed to ſuch bailiff or other oificer ; on pain of 10. 
on a ſummary conviction before the judge of aſſize. 3 C. 
2. % 28, f. 6. : | 

H. 18 G. 3. X. v. Whitaker. The defendant was ſum- 

moning bailiff to the ſheriff of Middleſex, and it was his 
province to ſummon jurors to attend to try cauſes. An at- 
tachment was granted againſt him on a charge of demand- 
ing and receiving money from ſeveral of the inhabitants to 
excuſe them from ſerving; and for ſummoning ſuch as re- 
5 to pay him, more frequently than it came to their turn. 
Being examined upon interrogatories, it appeared to the 

court, upon the report of Sir Fames Burrow, that he ad- 


mitted having received ſmall ſums from ſeveral individuab: 
| e 
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that in ſome years, he had received about ſixty or ſeventy 
pounds ; and in every year ſomething, though ſometimes not 
exceeding twenty pounds. But he denied ever having de- 
manded it, or having, ever been guilty af partiality, either 
in excuſing thoſe who paid him, or in 8 thoſe 
more frequently than he ought to have done, who refuſed to 

y him, He ſwore he received it only as 2 Chriſimas- box, 
which had been cuſtomary: and in no other view whatever: 
and poſitively denied, that he ever acted with any partiality 
in conſequence of its being given or refuſed. The court 
thought this a very bad practice, and of very evil example: 
therefore they fined him two hundred pounds, and ordered 
him to be committed till paid. They added, that the ſheriff 
ſhould be informed of this, and that it ſhould be recom- 

mended to him to diſcharge this man from his office of ſum- 
monin bailift, Cowper 3 752+ : | + Ws 5 

By the 3 G. 2. c. 25. No perſons ſhall be returned as ju- How often they 
rors at any aſſizes or ni prius, &c. who have ſeryed within ſhall be ſum- 
one year before in the county of Rutland, or two years be- ä — 
fore in any other county (not being 2 county of a city or SY 
town, and except the counties of York and of Middleſex) ; 
on pain that the ſheriff, on examination and proof in a ſum- 

721 way, ſhall be ſined by the judge a ſum not exceeding 
5l. /. 4. | | 

And in the county of York they ſhall not be returned 
above once in four years, at the aſſizes or ſeſſions, 7 & 8. 

I. c. 3a. ſ. 7. 10 Ann. c. 14. / 5. , 

And by the ſame ſtatute, /. 5. The ſheriff ſhall enter in a The ſheriff ſnall 
book, the names of thoſe who ſhall be ſummoned and ſhall enter the names 
ſerve at the aſſizes, with their additions, and places of abode bang | 
alphabetically, with the times of their ſervices: and every 
perſon who has ſerved, ſhall (on application by him made 
to the ſheriff) have a certificate gratis, teſtifying his attend- 
ance : and the ſaid book ſhall be tranſmitted to the ſueceed- 

f he lenk f York ſhall negle& real 
the ſheriff of the county of York ſhall negleR to Penalty on neg - 

ſuch book, or to enter the * or to Pins. to — — 1 

ceſſor the entries made for four years next before, or to de- 

liver the certificate gratis; he ſhall forfeit 1007; half to the 

king, and half to him who ſhall ſue. 3 & 4 Ann. c. 18. / 3. 

And the fourth ſection of the ſame ſtatute enacts, if he penalty on ſum- 

all ſummon or return any juror, who ſhall have ſerved moning a juror 
within four years, and ſhall not, on-producing the certificate, — > — 
diſcharge the ſummons or return, and thereof give notice "rb i 
to the party ſummoned, fix days before the aſſizes or ſei- | 
lions; he ſhall forfeit 20/, to the party, with full coſts. 5 
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County of Mid- No perſon in the county of Afiddle/cx ſhall be returned 
dleſex. to ſerve as a juror, at any ſeſſions of n;/i prius, who has 

been returned in the two terms: or vacations-next before; 
on pain of the ſheriff being fined by the judge 5/. or under, 
40. 2. c. 7. . 2. 6 5 
City and Liberty And the inhabitanes of the city and liberty of /F-/mjr. 
of Wellminſter. er ſhall be exempted from ſerving in any jury at the ſeſ. 
| ſions, on account of their attendance at the courts of V. 
minſter-hall. 7 & 8 M. c. 32. f. 9. | : 
Jury of view in In any actions brought in the courts at Fe/ffminſter, where 
aQions brought the court ſhall think it neceſſary that the jurors ſhall haye 
—— *the view of the place in queſtion, they may order ſpecial 
writs of diſtringas or habeas corpora to iſſue, by which the 
ſheriff ſhall be commanded to have ſix out of the firſt 
twelve of the jurors, or ſome greater number of them, at 
the place in queſtion, ſome convenient time before the trial, 
who ſhall have the matters in queſtion ſhewn to them by 
two perfons in the ſaid writs named; and the ſheriff by a 
ſpecial return upon the ſame, ſhall certify that the view has 
been had according to the command of the faid writ. 4 4. 
t. 106. 85 | 
And, where a view ſhall be allowed, fix or more of the 
jurors in the panel, who ſhall be conſented to by the parties 
on both fides, or their agents, or if they cannot agree, by 
the proper officer or judges of the court, ſhall have the 
view and ſhall be firſt ſworn, or fuch of them as appear on 
the jury before any drawing; and ſo many only ſhall be drawn 
to be added to the viewers as ſhall make up the number of 
twelve. 3G. 2. c. 25: /. 14. N | 
Views how uſu- Ihe uſual way of granting views at preſent is on the par- 
ally granted. ties entering into a rule by conſent, that if no views be had 
(as if no jurors attend), or if a view be had by any of the 
jurors (though not being ſix of the firſt twelve), yet the 
trial ſhall proceed, and no objection ſhall 'be made on ac- 
count thereof, or for want of a proper return. Burr. 
Mansf. 256. I | 

Tr. 8 VV. a rule was made, that when the maſter is to 
ſtrike a jury, viz. forty-eight, out of the freeholders book, 
he ſhall give notice to the attornies of both ſides to be pre- 
ſent; and if the one comes, andthe other does not, he that 
appears ſhall, according to the ancient courſe, ſtrike out 
twelve, and the maſter ſhall ſtrike out other twelve for hin 
that is abſent. 1 Salk. 405. F 

But if by rule of court, the maſter is ordered to ftrike 2 
jury, if it is not expreſſed in ſuch rule, that the maſter fhal 


Special jury. 


ſtrike 
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forty-eight, and each of the parties ſhall ſtrixe out twelve; 
the maſter is to ſtrike twenty-four, and the parties have na 
liberty to ſtrike. out any. 1 Salk. 405. MH. 8 V. 
© The party who ſhall apply for a ſpecial jury to be ſtruck, . who 
ſhall pay the fees for ſtriking ſuch jury, and ſhall not be al- fpecial jury hall 
lowed them on taxation. 3 G. 2. c. 25. /. 16. OL pay tho fees for 
And he ſhall alſo pay all the expences occaſioned by the ſtriking ſuch 
trial of the cauſe, and have no other allowance for the ſame ). 
upon taxation of. coſts, than he would be intitled to if the 
cauſe had been tried by a common jury ; unleſs the judge 
ſhall in open court certify on the back of the record, that it 
was 2 cauſe proper to be tried by a ſpecial jury. 24 G. 2. 
. WH © 
15 perſon ferving on a ſpecial jury, ſhall be allowed Special jurymen 
more than the judge, ſhall think reaſonable, not exceeding GRE * 
one guinea, except in cauſes wherein a view is directed. 24 guinea. 8 
NY WW OL | | = 
In the caſe of X. v. Smith, H. 6 G. and in another 
apainſt juſtices f il e peace, the court refuſed the common 
rule for a /pecral jury, becauſe that is often compoſed of 
gentlemen who are in the commiſſion. Str. 265. 
7. 2. G. On a motion for a ſpecial jury, in the caſe of 
X. againſt Macartney, for the murder of the duke of 
Hamilton, it was held by Parker chief. juſtice, that there 
cannot be a ſpecial jury in caſes of treaſon or felony, 21 
Viner, 3o1. „ | 5 
It is ſaid, that a ſpecial jury may be granted to try a cauſe 
at bar without the conſent of the parties, but never at a/ 
prius, unleſs for good cauſe ſhewn. 1 Mad. Co. Law 
and Eq. 248. | | 
When a, full jury at / prius (or on indictments, infor- Talos. 
mations, or other actions on penal ſtatutes, 4 & 5 P. & M. 
c. 7,) ſhall not appear, or ſhall be reduced below the num- 
ber by challenge, the judges, on requeſt of the plaintiff (or 
defendant, 14 El. c. .) may command the ſheriff to appoint 
ſo many other able perſons of the county then preſent at the 
aſſizes, as ſhall, make up a full jury ; whoſe name ſhall be 
- annexed to the panel. 35 H. 8. c. 6. J. 6. | 
And by. the 4 & 5 VM. c. 24. Theſe taleſmen, (tales de Qualifications of 
circumſtantibus) ſhall have each 5/, a year, of like eſtate as nen. 
other jurors; in Wales Zl. ſ. 18, 19. 
hut taleſmen in 17% prius ſhall be returned out of the Taleſmen in niũ 
—— returned to ſerve at the ſame aſſizes. 7 & 8 Prius. 
« Co 32. /. 3. | | 
And the parties may have their challenges to the tales, as 


to other jurors, 35 H. 8. c. 6. / 7. | 
And 


D 


% Ju 


Taleimen with - And by the 25 H. 8. c. 6. If ſuch taleſmen, after they 
— them are called, are preſent, and do not appear, or after appear- 
ance wilfully withdraw themſelves, the judges may fine them; 
which ſhall be levied as iſſues forfeited by jurors, for default 
of their appearance at common law, have been accuſtomed 
to be levied. 1 
— fee whe No fee ſhall be taken by any ſheriff, clerk, of aſſize, or 
tor of a tak. Other perſon, for the return of any tales, or on the account 
| of any tales returned ; on pain of 10/; half to the proſe- 
cutor, and half to the king. 4 & 5 L. c. 24. J 20. 
Addition to be And by the 27 Eliz. c. 7. No ſheriff ſhall return any ju- 
returned ofa ror, without the addition of his dwelling, or ſome other ad. 
juror. dition by which he may be known; an no extract of iſſues 
{hall be delivered out, without, ſuch addition; on pain of 
five marks to the king, and the ſame ſum to the party 
grie ved; to be recovered in ſeſſions, or elſewhere. 
Jurors not 2p- By the common Jaw, jurors returned, and not appearing, 
Pearing. 2 loſe and forfeit the iſſues returned upon them. 35 H. 
C. Us b 
And if a juryman be called, and (being preſent) ſhall re- 
fuſe to appear; or having appeared, ſhall withdraw himſelf 
before he be ſworn, the court may fine him at their diſcre- 
tion. 2 H. H. 309. 35 H. 8. c. 6. . 0. 
— rm And by the 29 C. 2. c. 19. it is enacted, That a juror 
by 29. C. _ not appearing and ſerving in any court of record within the 
city of London, or in any other city or town-corporate, 
liberty, or franchiſe, after being openly called three times, 
and oath: made of his having been ſummoned, ſhall (without 
reaſonable excuſe on oath or affidavit, to the ſatisfaction of 
the court) be fined not exceeding 405. nor leſs than-20s ; and, 
on refuſal to pay to the perſon whom the judge ſhall appoint 
to receive ſuch fine, the ſame ſhall be levied by warrant of 
| diſtreſs, rendering the overplus, the reaſonable charges of 
diſtreſs and ſale being firſt deducted ; the ſame to be paid to 
the proper officer of the place, to be applied to ſuch uſes as 
iſſues ſet on jurors or othep fines ſet in ſuch courts are by 
| charter, uſage, or preſcription applicable. 
— » And any clerk of affize, or other officer, who ſhall re- 
— — cord the appearance of 2 perfon who did not appear, ſhall, 
on conviction before the judge of afſize in a ſummary way, 
forfeit not exceeding 10/. nor under 405. 3 G. 2. c. 25. 


fe 3+ : 
Drawing jurors And finally, by the 3 G. 2, c. 25. The name of each 
names for trial. perſon ſummoned to try the iſſues of niſi prius, with his ad- 


dition and place of abode, ſhall be written in diſtin * 
: A” 


| Jur02s. = . 

' archment or paper, as near as may be of equal ſize, and 
ed wir to the — by the unler-ſheriff, And the 
marſhal ſhall roll them up, all, as near as may be, in the 
{ame manner, and put them together in à box or glaſs to be 
provided for that purpoſe. And, when any cauſe ſhall be 
brought on to be tried, ſome indifferent perſon, by direction 
of the court, ſhall, in open court, draw out twelve of the 
faid parchments or papers, one after another. And if any of 
the perſons whoſe names ſhall be fo drawn, ſhall not appear, 
or be challenged and ſet aſide, then ſuch further number, 
till twelve be drawn who ſhall appear, and after all cauſes of 
challenge, ſhall be allowed as fair and indifferent. And the 
twelve perfons ſo firſt drawn and appearing, and approved 
as indifferent, their names being marked in the panel, and 
they being ſworn, ſhall be the jury to try the cauſe. And 
the names of the perſons ſo drawn and ſworn, ſhall be kept 
by themſelves in ſome other box or glaſs to be kept for that 
purpoſe, till ſuch jury ſhall have given in their verdict, and 
the ſame is recorded, or till ſuch jury ſhall, by conſent of the 
parties, or leave of the court, be diſcharged. And then the 
ſame names ſhall be rolled up again, and returned to the 
former box or glaſs, there to be kept with the other names 
remaining at that time undrawn, And ſo totes quoties as 
long as any cauſe remains then to be tried. Provided, that 
if any cauſe ſhall be brought on to be tried before the jury 
in any other cauſe ſhall have brought in their verdict, or be 
diſcharged, the court may order twelve of the reſidue: of 
the ſaid parchments or papers to be drawn as aforeſaid. 

YG. 2. c . „ 1% 12. | 7 

M. 13 W. Turner v. Barnaby. T wo attornies, at a ta- Sheri ret 
yern, agreed each to name forty-eight men to the ſheriff, ing a aa 
out of which he ſhould return twenty-four to try an iflue. other's nomina- 
By the court: If the ſheriff will return a jury at the nomi- tion. 
nation of any perſon, it is a miſdlemeanor in him, and it may 
be maintenance in him at whoſe requeſt it is done; but here, 
it being by conſent of the attornies, on each ſide, the conſent 
takes away the error. 12 Mod. 564. 

M. 12 G. Snell v. Timbrell. On à motion for a new A party defirin 
trial it was held, that deſiring a juror to appear in this cauſe, : juror toat- 
which was between a miller and a baker, was no ground to tend, does not 
ſet aſide the verdict, And the court remembered the caſe tate a verdict, 
of the duke of Leeds, who wrote a letter to a juror deſiring 
him to attend; adding, © and you will oblige your humble 
© ſervant, Leeds; which was held no reaſon to ſet aſide 
the verdict. Str. 643. | 

* J. Of 


e by 
— — ee, — — — — — : —_— 4. 4 
— ot m" 4 . * 
* 3 . * wad — by 2 * 
5 * L — . "4. oo 
IP 41 ie. 2 Wy 3 


_ Oo 
= » + {pee 2 A 
7999 n A 
y rr 
ern 8 r 
Su * * a 


1 p< 
o — nm — 
=O . Us 

* n 


IV. Of the Challenge of Jurors, 


. The ſeveral Kinds Challenge. | 

At what Time the Challenge ts to be taken: 

. How the Challenge ſhall be tried. 

. Reforming Panels by the Court, without Challenge, 


2s 


1. The ſeveral Kinds of Challenge. 


Challenge is of Challenge is of two kinds; one to the array, by which iz 
ewo kinds. tneant the whole jury, as it ſtands arrayed in the pane!, or 
little ſquare piece or pane of parchment, on which the names 
of the jurors are written; the other to the polls, by which 
are meant the ſeveral particular perſons or heads in thc 
array. 1 It. 156, 158. | | 
Challenge to Challenge to the array, is in reſpect to the partiality or 
s . default of the ſheriff, coroner, or other officer who made 
the return. : 5 | 
And this challenge to the array is two-fold : viz. erix- 
cipal challenge to the array, and challenge ie the array for ja- 
VOur. | 
Principal chal- If a principal challenge to the array is made good, it is a 
Ente to the a ſufficient cauſe of exception, without leaving any thing to 
m_ the judgment of the triers, £ F 
Cauſes of ths Cauſes of challenge of this ſort, ſays lord Coke, are ſuch 28 
fort of cha- theſe: If the ſheriff, or other officer, be of kindred or af- 
lente nity to the plaintiff, or defendant, if the affinity continue. 
| If one or more of the jury ſhould be returned at the nomi- 
nation of the plaintiff or defendant, the whole array ſhall be 
quaſhed. The plaintiff or defendant having an action cf 
battery againſt the ſheriff, or the ſheriff againſt either party, 
is a good cauſe of challenge : or if the plaintiff or defendant 
have an action of debt againſt the ſheriff ; but it is other- 
wiſe if the ſheriff has an action of debt againſt either party: 
or if the ſheriff has parcel of the land depending upon the 
lame title: or if the ſheriff, or his bailiff who returned the 
Jury, be under the diſtreſs of either party: or if the ſheriff, 
or his bailiff, be either of counſel, attorney, officer, or ſet- 
vant of either party; goſſip, or arbitrator in the ſame mat- 
ter, and treated thereof. 1 In. 156. OO 
OljeQions to a If a ſheriff return the jury to try an indictment in which 
— * "4 he is proſecutor, the objection muſt be made by way of 
by way of chal- — and cannot be moved in arreſt of judgment; 3 
lenge, and not in the following caſe: At the Old Bailey, in Oober ſefiion 


moved in arreſt 7 . . 7 
1 Conrad Sheppard was tried, before Mr. Serjeadt 


Jurozs. 


Glym, recorder, for ſtealing two pounds and a half of hard 
ſoap, value fifteen pence, the property of Milliam Plomer, 
Gabriel Heath, and Philip Allen. The priſoner was a 
weekly ſervant of the. proſecutors ; and, the fat being 
clearly proved, the jury found him guilty of ſtealing to the 
value of 10d. When he was called up to receive ſentence, 
his counſel objected, in arreſt of judgment, that Mr. Plomer, 
one of the proſecutors, was ſheriff, and had returned the 
jury who tried the priſoner ; whereas it ſhould, in this caſe, . 
have been returned by the coroner, and not by the ſheriff. 
To ſupport this objection he cited 2 Haw. P. C. c. 9. / 45: 
Upon this objection the judgment was reſpited, and the caſe 
reſerved to the conſideration of the twelve judges. In a few 
ſeſſions afterwards their opinion was delivered, that the ob- 
jection came too late in arreſt of judgment; and that it 
ſhould have been taken by the priſoner by way of challenge 
to the jurors. Leach's Caſ. in Cr. Law, 15. 

The ſubject may challenge the array againſt the king; as Array may be 
in traverſe of an office, he who traverſes may challenge the 1 a 
array: and fo it is in caſe of life, 1 I/. 156. gon 0 OY 

And where a ſubject may challenge the array for unin- 
differency, the king, being a party, may alſo challenge for 
the ſame cauſe, 1 %. 156. : | 

The array challenged on both fides ſhall be quaſhed. =_ 
1 Inſt. 156. | | | 

Formerly, if 2 peer was plaintiff or defendant, a knight Array not to be 
was returned of the jury, otherwiſe the array might have quaſhed for 
been quaſhed ; but, by the 24 G. 2. c. 18. /. 4. No chal- mar 
lenge ſhall be taken to any panel of jurors, becauſe a knight vos. io a party. 
is not returned of the panel where a peer is a party. 

He who takes a challenge to the ara, fir favour, muſt Challenge ta 
ſhew, in certain, the name of him who made it, and in whoſe — n 
time, and all in certainty. This kind of challenge, being | 
no principal challenge, muſt be left to the diſcretion and 
conſcience of the triers. As if the plaintiff or defendant be 
tenant to the ſheriff, this is no principal challenge; but he 
may challenge for favour and leaye it to trial. So affinity 
between the ſon of the ſheriff, and the daughter of the 
party, or the like, is no principal challenge but to the fa- 
your ; but if the ſheriff marry the daughter of either party, 
or = like, this, it is ſaid, is a principal challenge. 1 Int. 

150. a | | 

But, where the king is a party, a perſon ſhall not chal- Where the king 
lenge the array for favour ; becauſe, in reſpect of his alle- is a party, there 
glance, he ought to favour the king more: but if the ſheriff _= pdt 
be 2 menial ſervant of the king. there the challenge is 775 ray for favour. 

| h I 17. 


544 Juroꝛs. 
1 Ja. 156. By which it ſeems to be meant, that ſuck 
challenge is not good, without ſhewing ſome actual par- 
tiality in the ſheriff, 2 Haw. 419. 
The king, however, may challenge the array for favour. 
r Ini. 156. F . 
Challenge to the polls is threefold, viz. peremptery, prix. 
ripal challenge to the polls, and challenge to the polls for fe. 
' Pour. 
PFeremptory  Peremptory challenge to the polls, is fo called, becauſe a 
-— to the perſon may challenge peremptorily, upon his own diſlike, 
without ſhewing any cauſe. This peremptory challenge 
ſhall not be allowed to the king ; for it is provided, by 33 
Ed. 1. %. 4. that he who challenges a juror for the king ſhall 
ſhew c2uſe, and the truth thereof ſhall be inquired of: and 
this extends as well to criminal as civil cauſes. But if a 
king challenge a juror, he need not ſhew any cauſe of his 
cl till the whole panel be gone through, and it ap. 
pears that there will not be a full jury without the perſon 
challenged. And if the defendant, in order to oblige the 
king to ſhew cauſe, ſhall preſently challenge all the reſt, yet 
it has been adjudged, that the defendant ſhall be firſt put to 
ſhew all his cauſes of challenge, before it is neceſſary for the 
king to ſhew any. 2 Haw. 413. 5 
Allowable only This peremptory challenge is not allowable to the party 
in treaſon and againſt the king, except in caſe of treaſon or felony, in fa- 
vour of life. 1 In.. 156. „ | 
In cafes of trea= In caſe of treaſon or felony, the priſoner, by common 
ſon the priſoner Jaw, might peremptorily challenge thirty-five, which were 
— 1 under the number of three juries: but by the 22 H. 8. c. 14. 
rs ber is reduced to twenty in petit treaſon, mut- 
lenge of thurty- / We number "GUCEG t enty in p + 
five. der, and felony : and in caſe of high treaſon, and miſpcifion 
of high treaſon, it was taken away by the 33 HF. 8. c. 23. 
but by the 1 & 2 P. & M. c. 10. the common law was 
again revived for any treaſon ; and therein the priſoner ſhall 
have his peremptory challenge to the number of thirty-five. 
I Int. 156. | | | 
Charnec#'s caſe. Charnock, King, and Keys, were indiCted 
for high treaſon, in conſpiring the death of the king ; they 
were denied counſel, but allowed pen, ink, and paper ; and 
having ſeverally pleaded Not guilty, Hol:, chief-juſtice, 
told them, that each of them had liberty to challenge thirty- 
five of thoſe who were returned on the panel to try them, 
without ſhewing any cauſe ; but that if they intended to take 
this liberty, then they muſt be tried ſeparately and fingj; 
as not joining in the challenges; but if they intended to jou 
in the challenges, then they could challenge but thirty-ive 


1 the whole, and might be tried jointly on the ſame indict- 
ment; accordingly they all three joined in their challenges, 
and were tried together and found guilty. 3 Salt. 81. | 

But with regard to murders and other felonies, the 22 H- err e and 
8. c. 14. continues in force, which takes away the peremp- 0; —— 
tory challenge of more than twenty. 2 H. H. 269. But if | 
the party challenge more than that number, he ſhall not 
have judgment of death, but his challenge ſhall be over-ruled, 
and he ſhall be put upon his trial. H. PI. 259. 2 H. H. 

270. 
Principal challenge to the polls. ] Where cauſe is ſhewn, Principal chat. 
but which, if found true, ſtands ſufficient of itſelf, without lenge to the 
leaving any thing to the triers. Ko | Rowe 

Cauſes of principal challenge to the polls are ſuch as fol- 
low : 5 | 
A peer is not to be ſworn on juries, and he may be chal- A peer may be 
lenged by either party, or may bring a writ of privilege for changed. 
his diſcharge. 1 1. 156. 2 Haw. 415. 5D | | 

If the juror is under the age of twenty-one, it is a good A minor. 
cauſe of challenge. 1 1. 156. | | 

Or if he is above the age of ſeventy, or ſick, or non-re- Or an aged, or 
dent in the county, he may ſue out a writ of privilege for iufirm perion. 
his diſcharge ; but, if he be returned, and ſhall appear, he 
can neither be challenged by the party, nor excuſe himſelf 
from not ſerving, if there are not a ſufficient number with- 
out him. 2 Haw. 418. | 

Want of frechold is a good cauſe of challenge. 1 II,. Wind of freo- 
I 5b. 70 
Alſo if a perſon is an alien. 1 I. 156. | 

If the juror be of blood or kindred to either party, this is Kindred- 

a principal challenge; for the law preſumes that one kinſ- 
man will favour another before a ſtranger ; and how far re- 
mote ſoever he is of kindred, the challenge is good. 1 III. 
157. 8 

Afhnity, or alliance by marriage, is alſo a principal chal- Alliance. 
lenge, if the ſame continues, or iſſue be had; otherwiſe it 
is but to the favour. 1 In.. 157. 

The juror being godfather to the child of the plaintift or ,, PP 
defendant, or they to his child; is this allowed to be a good either party. 
challenge. 1 Int. 157. : 

If a juror has been an arbitrator, choſen by the plaintiff ,,wracor, 

or defendant in the ſame cauſe, and has been informed there- 
ol, or treated of the matter, this is a principal matter; 
otherwiſe, if he were choſen indifferently by either of the 
parties. 1 [n/2. 1 . Ot | 
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Counſel. Tf a juror is of counſel, ſervant, or of fee, of either party 
it is a principal challenge. 1 Inft. 157. 
Having land A juror having part of the land depending upon the ſame 
9 1 che ſame title, it is a principal challenge. 1d. | 
Ple-judging. Iris a good cauſe of challenge, on the part of the priſoner, 
that. the juror has declared his opinion before hand, that the 
party is guilty, or will be hanged, or the like. 2 Haw. 416. 
Or if the juror gave a verdict before for the fame cauſt, 
or upon the {ame title or matter, though between other per. 
ſons. 1 1/2. 157... 
or „„ Alfo a perſon may be challenged, that he was inCiQur 
3 * of the plaintiff or defendant in the fame cauſe ; for ſuch a 
perſon, it may be ſuppoſed, will not falſify his former oath, 
Lamb. 554. If a grand juryman, who was one of the indicter; 
in the ſame cauſe, be returned upon the petit jury, and does 
not challenge himſelf, he {hall be fined. 2 H. II. 169. 
If the juror, before he be ſworn, ſhall take information of 
2 the caſe, this is cauſe of challenge. 2 H. H. 306. 
e . And if a juror, after being returned, ſhall eat and drink 
Es pet at the charge of either party, it is a principal cauſe of chal. 
lenge. 1 %%. 157. | | 
In a cauſe where 2 parſon of the pariſh is a party, and the 
right of the church eomes in debate, a pariſhioner is a prin- 
cipal challenge. 1 7%. 157. 
AQionsbhronght Actions brought by the juror againſt either of the par- 
agumit either ties, or by either of the partics againſt him, which imply 
party. LEY erer 14 
| malice or diſpleaſure, are cauſes of principal challenge; but 
| actions which do not imply malice or diſpleaſure, are but to 
the favour. * 1 1%. 157. | 
Labouring the If either party labour the juror, and give him any thing to 
tank give his verdict, this is a principal challenge; but if either 
party labour the jury to appear, and to do his conſcience, 
this is. no challenge, but Jawful for him to doit. Id. 
Attainted con= If a juror be attainted or convictcd of treaſon or felony, 
victed, or ad- or for any offence to lite. or member, or in attaint for a fall: 
— — verdict, or for perjury as a witneſs, or in a conſpiracy at tic 
corporal pu- ſuit of the king, or in any ſuit (either for the king or for any 
— niſkmcut. ſubject) be adjudged to the pillory, tumbrill, or the like, or 
to he branded or ſtigmatized, or to have any other corporal 
puniſhment whereby he becomes infamous ; theſe, and the 
like, are principal cauſes of challenge. 1 IA. 158. 


8 So if a man be outlawed in treſpaſs, debt, or any other 


action; for he is ex/cx, and therefore not a lawful man. 
Id. 
Challenge to Challenge to the polls for favour, is, when neither part] 


= tor 1a can take any principal challenge; but ſhews cauſes of f. 
| your 


vour, which muſt be left to the conſcience and diſcretion of 

the triers, upon hearing their evidence, to find him favour- 

able or not favourable. And the cauſes of favour are infi- 

rite, For all which, the rule of law is, that he mult ſtand 

indifferent, as he ſtands unſworn. I. Inft. 157. _— = 
lt is a challenge ta the polls for favour, that tae. profecu- 8 by 

tor was lately entertained at his houſe, 3 Salt. 8 1. Pe” 
That the juror is a fello y- ſervant with either party, is no pellow. ſervant. 

principal challenge, but to the favour. 1 Il. 151. | 

The cauſes of favour are innumerable, but they may be Cauſs in ge- 


conceived by the two preceding articles. neral. 


2. At what time the Challenge is to be taten. 


The challenge to tne array, muſt be in writing ; but Challenges how 
where the challenge is to the polls, it is a ſhort way by gx. 
verbal challenge. Tr. per pats, 172. TE! 

But no challenge can be taken either to the array or to the en to be 
polls, till a full jury have appeared, 2 Haw. 412. taken. 

He who has Several challenges mult take them all at once. 

1 [nf/t. 158. 

After challenge to the array, and trial duly returned, if 
the ſame party take a challenge to the polls, he muſt ſhew 
cauſe preſently. 1 I. 158. 5 | 

If a juror be chalienged by one party, and after be tried 
indifferent, it is time enough for the other party to challenge 
him. Id. _ | 

If a juror be formerly ſworn, if he be challenged, the party 
mult ſhew cauſe preſently, and that cauſe mutt riſe ſince he 
was (worn, Id. | 7 

When the king is party, the defendant who challenges for 
cauſe, mult ſhe his cauſe preſently. Id. 8 

But where a juror is challenged between party and party, 
and there are enough of the panel beſides; the cauſe of panel 
need not be ſhewn, unleſs the other ſide challenges touts 
peravail, Tr. per pais, 143. | "IS 

It a man, in caſe of treaſon or felony, challenge for cauſe, 
and he be tried indifferent, yet he may challenge him pe- 
remptorily. 1 Ii. 158. 

The priſoner mutt take all peremptory challenges himſelf, 
even in cales wherein he may have counſel, 2 Haw. 413. 


3. How the Challenges ſhall be tried. 


If the array is challenged, it lies in the diſcretion of the 
court how it thall be tried: ſometimes it is done by two co- 
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roners, and ſometimes by two of the jury, with this differ. 


ence, that if the challenge be for kindred in the ſheriff, iti; 
moſt fit to be tried by two of the jurors returned; if the 


challenge found in favour of partiality, then by any other 
two aſſigned thereunto by the court. 2 H. H. 275. 
When any challenge is made to the polls, if it be beſore 
any jurors are ſworn, the court ſhall chuſe the triers; if tyo 
are ſworn, they ſhall try; and if they try one indifferent, 
and he is ſworn, then he and the two triers ſhall try another; 
and if another be tried indifferent, and he is ſworn, then the 
two triers ceaſe, and the two who are ſworn on the jury ſhal 


try the reſt, If the plaintift challenge ten, and the defen- 


dant one, and the twelve are ſworn, becauſe one cannot try 
alone, there ſhall be added to him one challenged by the 
plaintiff, and another by the defendant. Finch. 112. 1 1%. 
I 8, | 

” The oath of the triers is as follows: | 

« You ſhall well and truly try, whether HJ. B. (the jury. 
© man challenged) ſtands indifferent between the parties to 
ce this iflue : So help you God.“ Salk. 152. | 

And the challenge of him who firſt challenged, ſhall be 
firſt tried. Tr. p. pats, 172. | | 

If the cauſe of challenge touch to the diſhonour or 
diſcredit of the juror, he ſhall not be examined on his oath; 
but in other caſes he ſhall be examined on his oath to inform 
the triers. 1 /n/2. 158. 1 Salk. 153. 

If the array be quaſhed againſt the ſheriff, the proceſs of 
venire facias juratores ſhall be directed to the coroners ; if 
againſt any of the coroners, then proceſs ſhall be awarded 
to the reſt ; if againſt all of them, then the court ſhall ap- 
point certain eliſors, againſt whoſe return no challenge ſhall 
be taken to the array, becauſe they were appointed by the 
court; but he may have his challenge to the polls. 1 I,. 
158, 


4. Reforming Panels by the Court, without Challenge. 


By the 3 F. 8. c. 12. it is enacted, That [beſides the 
challenges which may be taken by plaintiff or defendant] 
the juſtices of aſſize, or juſtices of the peace in ſeſſions, may 
reform the panels of 3 by putting to and taking out of 
the names of the perfons inpanelled, by their diſcretion; and 
if the ſheriff ſhall not return the panel fo reformed, he ſhall 
forfeit 20! ; half to the king, and half to him who ſhall ſue. 

And this extends to grand and petit juries. 2 F. H. 150. 

Hence it is, that if a priſoner be arraigned before * 

: I Who 
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who ſits upon the crown ſide, it is uſual for the judge to 
ſend for a jury to the ni prius; and when the jury is brought, 
the ſheriff returns them between the king and the priſoner, 
which is by virtue of the ſtatute. 2 7. H. 265. 


V. The Duty of Puror's. 


Jurors are to * the fact, and the judges ought to judge Turors to try 
according to the law which ariſes upon the fact. 1 7/7. the fact. 
226. 1 | | 

But, ſays lord Coke, if they will take upon them the And the law at 
knowledge of the law in the matter, they may; yet it is their own peril, 
dangerous ; for, if they miſtake the law, they run into the 

danger cf an attaint; therefore to find the ſpecial matter is 

the lafeſt way, where the caſe is doubtful. 1 1/7. 228. 

But if the jury find according to the direction of the judge 
in matter of law, if the judge be miſtaken, they ſhall not be 
liable to attaint. L. Raym. 470. 

By the law of England, a jury, after the evidence given jurors net to 
upon the iſſue, ought to be kept together in ſome convenient have meat or 
place, without meat or drink, fire or candle, and without ©? 
ſpeech with any, unleſs it be the bailiff, and not with him 
till they are agreed, 1 1 | | 3 

And the bailiff ſhould be ſworn to keep them together, Bailiff [worn to 
and not to ſuffer any to ſpeak with them. 2 H. H. 296. _ 

And if the jury, after the evidence given to them at the In what caſes - 
bar, ſhall, at their own expence, eat or drink, either before eating aud 
or after they arc agreed on their verdict, it is finable, but * 
it ſhall not avoid the verdict; but if, before they are agreed did. 
on their verdict, they eat or drink at the expence of the _ 
plaintiff, if the verdict be given for him, it ſhall avoid the 
verdict ; but if it be given for the defenJant it ſhall not, and 
ſo on the contrary, But if after they are agreed on their 
verdict, they eat or drink at the coſt of him for whom they 
paſs, it ſhall! not avoid the verdict, 1 I/. 227. 

But, with the aſſent of the juſtice, they may eat and ;, „ kat cafes 
drink; as if any of the jurors fall ſick before they are agreed they may be 
of their verdict, then, by the aſſent of the juſtices, he may r to eat 
have meat or drink, and ſuch other things as are neceſ-— 
ſary for him and his fellows alſo, at their own coſts, or 
at the indifferent coſts of the parties, if they ſo agree: 
and if they cannot agree, the juſtices may in ſuch caſe 
luffer the jury to have both meat and drink for a time, to 
ſee whether they will agree. Dr. & St. 158. > 

A jury charged and ſworn, in a capital caſe, cannot be Coup way by 

Non 3 | diſcharged without gioks 
Fe: a verdict. 
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Mayre-examine 
Witneſſes, and 
propound gueſ- 
tions to the 
court. 


May hear no 
evidence only 
in court. 
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diſcharged (without the priſoner's conſent) till they bare 
given a verdict, 2 Haw. 439, Goff. 22. Sir John If td. 
derbourne's Calc. © 

And the king cannot be nonſuit, for, in judgment of lay 
he is ever preſent in court. 1 I. 227. f 

It, after their departure, they hall deſire to hear one of 
the witneſſes again, it ſhall be granted, fo he deliver his teſ. 
timony in open court; and if they deſire to propound queſ- 
tions to the court for their ſatisfaction, it ſhall be grained, 
ſo it be in open court, 2 HF. HF. 296. | 

Pur if, after. the evidence given, and the jury departed 
from the bar, the plaintiff, or any for bim, ſhall deliver any 
letter from the plaintiff to any of the ju. y concerning the 


matter in iſſue, or any evidence, or any writing touching 


Kay be fined for 
ſazing they are 
agreed, when 
they arc not. 


Caſting lots for 
their verdict, 


Giring verdict 

without cvi- 

dence. 

_ may alſo 
a witacſs. 


Danger ofe- 
ceiving 2 ver- 
di againſt 
CY:d4:nce. 


the matter in iſſue, which was not given in evidence, it ſhall 
avoid the verdict, if found for the plaintiff, but not if found 
for the deſendant, and ſo on the contrary. But if the jury 
carry away any writing unſcaled, which was given in evi. 
dence in open court, this ſhall not avoid their verdict, albeit 
they ſhould not have carried it with them. 1 I. 227. 

f a jury ſay they are agreed, and on aſking who ſhall ſay 
for them, they ſay their foreman; and upon farther inquiry 
it ſhall appear that they are not agreed, they may be fined, 
2 H. H. 30g. 

A jury caſting lots for their verdict, ſhall ſet it aſide, and 
the jury ſhall he fined for the contempt, 3 Keb. 805. 2 


Lev. 140, 205. 2 Jones, 83. 


M. 12 G. Hale and Cove. The jury, having fate up al 
night, agreed in the morning to put two papers into a hat, 
marked plaintiff and defendant, and fo draw lots; plaintif 
came out, and they found for the plaintiff, which happencd 
to be according to the evidence, and the opittion of the 
judge. Upon motion for a new trial, it was agreed that 
the verdict muſt be ſet aſide. The court inclined to give 
the plaintiff coſts, comparing it to the caſe of a verdict 
againſt evidence; but at laſt it was agreed, that the colts 
ſhould wait the event of a new trial. Sir. 642. 

The jury may give a verdict without teſtimony, having 
conuſance of the fact. Tyr, þ pais 279. I Vent. 67. 

But vrhen they give a verdict on their own knowledge, the⸗ 
ought to acquaint the court; or they may be ſworn as witnel- 
ſes; and the fair way is to inform the court, before they are 
ſworn, that they have evidence to give. 1 Salk. 405. 
For it is of dangerous conſequence, to receive a verdict 


againſt evidence given, on a ſuppoſition that ſome of the 


jury knew otherwiſe, or on private information given by 
| | any 
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any juryman to the reſt, where he cannot be croſs examined. 
Tr. p. pars 209. & | 8 

When the jury are agreed, they may, in cauſes between private verdic 
party and party, if the court be riſen, give a private verdict may be give 
before any judge of the court, and then they may eat and 
drink; and the next morning, in open court, they may ei- 
ther afirm or alter their private verdict; and that which is 
given in court ſhall ſtand. 1 nf. 227. 

But in criminal caſes of life or member, the jury can give 
no private verdict ; they muſt give it openly in court, 
r Loft. 227. | WD 

In all caſes, and aCtions, the jury may give either a ge- The jury may 
neral or a ſpecial verdict, as well in cauſes criminal as civil; give a general 


and the court ought to receive a ſpecial verdict, if pertinent Ji 2 ver 


to the point in iſſue. 3 Salk. 373. | 
Thus if a perſon is indicted for grand larceny, that is, for 
ſtealing goods above the value of 12d. the jury may find 
ſpecially, that he is guilty, but that the goods are not above 
the value of 124. In which caſe he ſhall only have judg- 
ment of petty larceny, - 1 Haw. 95. | 
T. 31 G. 2. Wilferdv. Berkeley. An action was brought 
againſt the defendant for criminal cenverſation with the 
plaintiffs wife: and the jury (a ſpecial one) had given 500/. 
damages, The defendant was a clerk of the Exchequer, 
during pleaſure, at a ſalary of 50¼. a year only, which was 
his whole ſubſiſtence. On a motion by the defendant's 
counſel for a new trial in this cauſe for exceſſive damages, 
the court were unanimouſly of opinion, that though there 
was no doubt of the power of the court to exerciſe a proper 
diſcretion in ſetting aſide verdicts for exceſſive damages, in 
caſes where the quantum of the damage really ſuffered 
by the plaintiff could be apparent, or were of ſuch a nature 
that the court could properly judge of the degree of the 
injury, and could ſee manifeſtly, that the jury had been out- 
rageous in giving ſuch damages as greatly exceeded the 
injury; yet the caſe was very different, where it depended 
on circumſtances, which were properly and ſolely under the 
cognizance of the jury, and were fit to be ſubmitted to their 
deciſion and eſtimate. * And they held the caſe of criminal 
Converſation with another man's wife, to be of this latter 
kind : for the injury ſuffered by the huſtand, and the eſti- 
mate of the damages to be afleſſed, maſt, in t1eir nature, de- 
pend entitely on circumſtances, which it was ſtrictly and 
properly the province of the jury to judge af; and in the 
preſent cafe the court could not ſay, that 509/, was too 
N Nu4 much 
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much, or that 501, would have been too little; therefore the 
motion was denied. Burr. Mansf. 609. 
Finding againſt If the jury acquit a priſoner of an indictment of telony, 
manifcit evi= againſt manifeſt evidence, it has been adjudged that the 
dence, the court court may, before the verdict is recorded, but not after, or. 
may order the J | z Or 
jury to re-con- der them to go out again, and re-conſider the matter; but 
der the matter. this by many is thought improper, and ſeems not lately to 
have been fo often practiſed as formerly. It is, however, 
ſettled, that the court cannot ſet aſide a verdict which ac. 
quits a defendant, of a proſecution properly criminal, as it 
ſeems they may a verdict which convicts him, for havin 
been given contrary to evidence, and the directions of the 
judge, or any verdict whatloever for a miſ-trial. 2 Haw, 
2. | 
The verdict The verdict being 1ecorded, the jury cannot vary from 
which 1s record- it; but before it is recorded, they may vary from the fiſt 
ed ſhall ſtand. : . ; 
offer of their verdict, and the verdict which is recorded ſhall 
ſtand. 1 In. 227, 
A verdict ſhall not be taken ſo ſtrictly as pleadings ; but 
the ſubſtance of the matter in iſſue ought alwzys to be found, 
3 Salk. 373. 
Verdict finding A verdict finding an impoſſible matter ſhall not be void, 
an impolbbility. jf at the ſame time it find the ſubſtance of the indictment; 
but the ſurplus ſhall be rejected. 1 Haw. 77. 
Where they It is ſaid, that if the jurors cannot agree before the de- 
cangot 4grtt parture of the juſtices of gaol- delivery into another county, 
the ſheriff mult ſend them in carts, and the judge may take 
and record their verdict in any other county, 2 H. H 297, 
Tr. p. pais 274, 285. 1 Vent. 97. 
Where « jury But if the jury cannot poſſibly agree, as if one of the ju- 
cannot poiſibly rors knows in his own conſcience the thing to be falſe, which 
agree, the jul- the other jurors affirm to be true, and therefore will not 
— may geld agree with them in giving a falſe verdict, and this ſhall ap- 
eir diſeretion - N e x 3 f 
| to the juſtices by examination; the juſtices (it ſeems) 
in ſuch caſe may take ſuch order in the matter, as ſhall ſeem 
to them þy their diſcretion to ſtand with reaſon and con- 
ſcience, by awarding a new inqueſt, or otherwiſe, as they 
ſhall think beſt ; as they may do, if one of the jury ſhould 
die before the verdict, Dr. & Stud. 158. | 
Juror dying In the caſe of K. v. Gould, M. 4 G. 3. The defendant 
pending the was indicted for murder. The jury were ſworn, and part 
trial. bol the evidence given; but before the trial was over, one of 
the jurymen was taken ill, went out of court with the judge's 
leave, and ſoon after died. The judge doubting whether he 
could ſwear another jury, diſcharged the eleven, and left the 
priſoner in gaol, The court was moved for a writ * 
| (as 
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heas corpus to bring up the priſoner that he might be diſ- 
charged, having been once put upon his trial. This being 
a new caſe, the court ſaid they would adviſe with the other 
judges upon it; and afterwards they all agreed, that the 
priſoner might be tried at the next aſſizes, or the judge 
might have ordered a new jury to have been immediately 
ſworn, | 


VI. The Puniſhnient of Jurors. 


Where more than one of the perſons returned on a jury Juror not ap- | 
ſhall appear, but not a ſufficient number to take an inqueſt, — to be 
and ſome of the others come within view of the court, or 
into the town where the court is holden, but refuſe to come 
into the court to be ſworn; on proof thereof the court may, 
at the prayer of the party, order the jurors who appeared, 
to inquire into the yearly value of ſuch defaulter's lands, 
and after ſuch inquiry N either ſummon them to appear, 
on pain of forfeiting ſuch ſum as their lands have been found 
to be worth by the year, or ſome leſſer ſum, or impoſe a 
fine of the like ſum upon them, without any farther pro- 
ceeding. But it ſeems, that ſuch juror ſhall be liable to 
loſe his iſſues only for ſuch default, and not the yearly value 
of his lands, unleſs the party pray it: but a juror who has 
actually appeared, and afterwards makes default, is ſaid to 
be ſubject to ſuch forfeiture of the yearly value of his lands, 
whether the party pray it or not; becauſe his contempt ap- 
pears to the court by its own record; yet even in this caſe, 
the court in diſcretion will ſometimes only impoſe a ſmall 
fine. Alſo it ſeems, that a juror who makes default without 
ever coming into the town wherein the court is holden, is 
liable only to loſe his iſſues, or to be amerced, but not to 
be fined. 2 Haw. 146. | Ws 

And by the 3 G. 2. c. 25. ,. 13. in cauſes of niſi prius, Penalty by 3 Gi 
every perſon whoſe name ſhall be drawn, and who ſhall not ap- 2. on jurors nct 
pear, after being openly called three times, ſhall on oath made PPearing. 
of his having been lawfully ſummoned, forfeit a ſum not ex- 
ceeding 5/. nor leſs than 40s; unleſs ſome reaſonable cauſe 
of abſence be proved, by oath or affidavit, to the ſatisfac- 
tion of the judge, | | 

If any juror ſhall take of either party to give his verdict, Juror receiving 
he ſhall, on conviction by bill or plaint, 4a the court 2 bribe, | 
where the verdict ſhall paſs, forfeit ten times as much as he 
has taken ; half to the king, and half to him who ſhall ſue. 

5 Ea. 3· Ce IQ, 34 Ed. 3» Co 8. 38 Ed. 3. /i. I. c. 12. If 
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Where a grand If the grand jury at the aſſize or ſeſſions will not find 2 

jury may be bill, the court may impanel another inqueſt (by the 3 H. - 

— « ball c. I.) to inquire of, their concealments, and thereupon ie 
nes upon them; but it ſeems that fines ſet upon grand in. 
queſts in any other manner, are not warrantable by law: 
for the wivilers of an Eng/:/hman is, that his life ſhall not 
be drawn in danger without due prefentment or indictment; 
and this would be but a ſlender ſcreen or ſafeguard, if every 
juctice of the peace, or judge of aſſize, may make the grand 
jury pune what he pleafes, or otherwiſe fine them, 2 x 
F. 100, I. 

— — 2 It ſeems certain, that no perſon is liable to any proſe. 
y be proſe- , f l 
euted for a ver- Cution whatſoever, in reſpect of any verdict given by him in 
dit in a crimi- a criminal matter, either upon a grand or petit jury; for 
nal matter. fjnce the fafety of tbe innocent, and puniſhment of the guilty, 

ſo much depends upon the fair a upright proceedings of 
jurors, it is of the utmoſt conſequence, that they ſhould be 
as little as poſſible under the influence of any paſſion what. 
ſoever. And therefore, leſt they ſhould be biaſſed with the 
fear of being harraſſed by a vexatious ſuit, for acting ac- 
cording to their conſciences, the law will not leave any poſ- 
ſibility for a proſecution of this kind. As to the objection, 
that an attaint lies againft a jury for a falſe verdict in a civil 
cauſe, and that there is as much reaſon to allow of it in a 
criminal one, it may be anſwered, that in an attaint in a 
civil cauſe, a man's. property is only brought into queſtion 
a ſecond time, and not his liberty or life. 1 Hav. 191. 
fa.» ˙ AT ON> | 
2 Bur bete the jurors give a falſe verdict upon an iſſue 
a falſe verdict. joined in any court of record, and judgment thercupon, the 
arty grieved may bring his writ of attaint in the King's 
Bench or Common Pleas. For the particulars of which, the 
reader is referred to the title ATTAINT. - | 
| It ſeems to be the current apinion of the old books, that 
4 juries are not ſubject to any * for a falſe verdich 
for their ver- except by way of attaint: and there ſeems to be very few 
ON. ar dient precedents for the puniſhment either of a grand or 
petit jury, merely for giving a verdict againſt evidence, or 
the direction of the court, either in a capital or civil matter, 
2 Haw. 147. 7 TON 
The fining and impriſoning of jurors for giving their ver- 
dict has ſeveral times been declared in parliament an illegal 
and arbitrary innovation, and of dangerous conſequence to 
the government, and the lives and liberties of the fubje-t. 
2 Kb. 180. Read. Jur. 


Lord Haie ſays, it would be the moſt unhappy caſe 9 
cou 


Juſtites of the Peace. 
e to the judge, if he at his peril muſt take upon him 
* ale or ee of the priſoner: and if the judges 
opinion mult rule the matter of fact, the trial by jury would 
be uſeleſs. 2 H. H. 315. 85 „ N 
If the jury convict a man, againſt or without evidence, 
and againſt the direction of the court, the eourt may reprieve 
him before judgment, and acquaint the king, and Certity for 
his pardon : if the jury acquit him in like manner, the court 
may ſead them. back ro conſider better of it, before they 
record the verdict; but if they are peremptory in it, and ſtand 
to their-verdict, the court mult take their verdict and record 
it. 2 H. H. 309. 310. | 
; But in — 2 RS it has been adjudged, That 
where a jury have drawn a wrong concluſion, from facts ad- 
mitted on both ſides, the verdict ſo given may be ſet aſide. 
Burr. Mansf. 309. Bright v. Eynon, T. 30 C. 2. 


VII. Protection of Furors, _ 


A man who ſhall aſſault or threaten a juror, for giving 2 
verdict againſt him, is highly puniſhable by fine and impri- 
ſonment; and if he ſtrike him in the court, in the preſence 
of the judge of aſſize, he ſhall loſe his hand and his goods 
and the profits of his lands during life, and ſuffer perpetual 
| impriſonment, | | 3 


Juſtites of the Peace. 
3 of the peace are thoſe who are appointed 


by the king's commiſſion to attend the peace of the 
county where they reſide ; of whom ſome, for ſpecial reſpect, 


1 


— 
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Jury may be pe- 
remptory in 
their verdict in 


criminal caſea. 


Aſfaulting, 
threatening, or 
riking a juror. 


Juſtiees of the 
peace, what, 


are made of the 12 becauſe buſineſs of importance may 


not be diſpatched without the preſence or aſſent of them, or 
one of them. Lamb. Eiren. lib. 4. c. 19. p. 578. Cowel. 
]Juſtices of the peace are judges of record, appointed by the 
king for the conſervation of the peace, and for the execution 
of divers things comprehended within their commiſſion, and 
within divers ſtatutes committed to their charge, Dat, 


C. 2, 


J. Conſervators of the Peace. 
II. The Commiſſion of the Fuſtices of the Peace. 
II. Qualification of Fuſlices of the Peace. 
V. Fees to be taken by them. „ 
V, General Directions relating to Fuſtices of the Peace, 


Juſtices of the Peace. 
VI. Their Puniſhment for Omiſſion of Duty. 
VII. Their Indemnity and Protection in the due Ex. 
cculion of their Office. 


J. Conſervators of the Peace. 


Conſervators of Before the inſtitution of juſtices of the peace, there were 
the peace by conſervators of the peace in every county, whoſe office (2s 
; their names imply) was to conſerve the king's peace, and to 
protect the obedient and innocent ſubjects from force and 
violence. Theſe conſervators, by the ancient common lay, 
were by force of the king's. writ choſen by the freeholders 
in the county court, out of the principal men of the county: 
after which election, ſo made and returned, the king directed 
a writ to the party ſo elected, to take upon him and execute 
the office till the king ſhould order otherwiſe. And thus 
the coroners ſtil] continue to be choſen in full county, as 
well as the knights of the ſhire for the parliament, 2 1. 
$ID. | 
Beſides theſe conſervators of the peace, properly ſo called, 
there were and are ot er conſervators of the peace by viitue 
of certain offices. Such as, for inſtance, 
The lord chan= The lord chancellor or lord keeper of the great ſeal, and 
cellor and the every juſtice of the King's Bench, have, as incident to their 
Jultices of the offices, a general authority to keep the peace throughout al 
King's Bench. 
the realm, and to award proceſs for the ſurety of the. peace 
| and to take recognizance for it. 2 Haw. 32 
Court of record. Every court of record, as ſuch, has power to keep the | 
eace within its own precinct. Id. | | 


$ 
3 
2 


[ 
| 
| 


1 EE IR 


V 


Jaſtice ofthe And every juſtice of the peace is a conſervator of the 
q — peace. Crom. 6. | 
jeſtices of gao!- The juſtices of gaal- delivery may take ſurety of the peace, . 
d_ livery, from a perſon committed for not finding ſuch ſurety. 10 fl. þ 
6, 7. 3. 1 Lamb. Co 3. | | 
A fheriff. Every ſheriff is a principal conſervator of the peace within 1 


his county, and may, ex officio, award proceſs of the peace, 

and take ſurety for it. And it ſeems the better opinion, , 

that the ſecurity ſo taken by him is by the common law Wil. 
looked on as a recognizance, or matter of record, and not 

as a common obligation. | | th 

A toroner. A coroner is a principal conſervator of the peace, and WW. 
| may certainly bind any perſon to the peace who makes an 

affray in his preſence. But it ſeems the better opinion, that Wh, 

he has no authority to grant proceſs for the peace; and! pre 

ſeems clear, that the ſecurity taken by him for keeping the th 


peace (except where it is taken by him as judge of 25 ” 


— 
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| whole poſſe, to aſſiſt them. 


and fined. 


Y, C 4 — 
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court for an affray done in ſuch court) is not to be looked on 
25 a recognizance, but as an obligation. 2 Haw. 33. 
Alſo every high and petty conſtable are, by the common High and petit 
Jaw, conſervators of the peace, within their reſpective limits. conſtablcs. 

1d. See titles CONSTABLE and AFFRAY. 

There were alſo other conſervators of the peace by te. Conſervators by 
nure; who held lands of the king by this ſervice, among tenure. 
others, of being conlervators of the peace within ſuch a dif- 
trict. 2 a. 3+ F | 

And there were other conſervators of the peace by pre- A confervator 
ſcription, who claimed ſuch power from an immemorial Ne ee by 
uſage in themſelves and their predeceſſors or anceſſors, or re 
whoſe eſtate they had in thoſe lands, which wholly de- 
pended upon ſuch uſage, both as to its extent, and the man- 
ner in which it was to be exerciſed. 2 Hat. 33. 

Thus it is ſaid, that a mayor of a corporation may be a Mayor of a cer- 
conſervator of the peace by preſcription. Crom. 6. poration. 

Is has been doubted whether any ſuch power can be claim- Whether ſuch 
ed by uſage ; but if the power of holding pleas, and even of power can be 
courts of record, which are of ſo high a nature, and imply a — by 
power of keeping the peace within their own precincts, ma _ 
be claimed by uſage, it ſeems that the bare authority of keep- 
ing the peace in a certain diftrict may as well be claimed by 
ſuch uſage. 2 Haw. 34. | Bo | 

There were ancientlyextraordinary conſervators of the Extraordinary 
peace, who were perſons ſpecially commiſſioned in times of <*{crvators. 
imminent danger either from rebels or foreign invaders, to | 
take care of and defend a. particular diſtrict committed to 
their charge, and to preſerve the peace within the limits of 
it; and theſe had power to command the ſheriff, with his 
1 Lamb. c. 3. 2 Haw. 34. 

The authority which conſervators of the peace have, at Power of con- 
common law, whether by election, tenure, or preſcription, fcrvators. 
is the ſame authority which conſtables of a vill or wapentake 
have at this day. Crom. 6. 2 Haw. 34. 

The duty of conſervators of the peace, by the common Duty of con- 
law, is to employ their own, and to command the help of ſervators, 
others, to arreſt and pacify all ſuch as, in their preſence, and 
within their juriſdiction and limits, by word or deed, ſhall go 
about to break the peace. Dali. c. 1. 

A conſervator of the peace who, being required to ſee May be fined 
the peace * _ be negligent therein, may be indicted for zegligence, 

alt. c. I. a | 
. if the conſervators of the peace have committed or 

und over any offenders, they are then to ſend to, or be 
preſent at, the next ſeſſions of the peace or gaol-delivery, 
dere to object againſt them, Dali. c. 1. 
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IT. The Commiſſion of the Juſtices of the Peace, 


Why the elec- Tn the Jife-time. of Edward II. and after he was depoſed 
1 it was apprehended that ſome attempts might be made 10 
from the people, reſcue the impriſoned monarch ; it was therefore ordained 
and uandated by parliament, at the commencement of his ſon's reign (. 
8 rt Ed. 3. c. 15. ) that in every ſhire of the realm, good and 
king lawful men (which were no maintainers of evil, nor barm. 
tors in the county) ſhould be aſſigned to keep the peace; 
which was as much as to ſay, that in every ſhire the king 
. himſclf ſhould place ſpecial eyes and watches over the com- 
mon people, and ſhould be both willing and wiſe to foreſee; 
and be alſo enabled with meet authority to repreſs all inten- 
tions of uproar and force, even in the firſt ſeed therecf, 
and before it ſhould grow up to any offer or danger, 80 
that, for this cauſe, the election of the ſimple conſervatory 
(or wardens) of the peace, was firſt taken from the people, 
and tranflated to the aſſignmentof the king. Lamb. Eirer. 
18, 19. c. 4. | 

Juſtices of the Juſtices of the peace, at this day, are of three kinds: 1, By 
peace are of act of parliament ; as the biſhop of E!y and his ſucceſſors, 
ekree kinds. and the archbiſhop of Tor, and the biſhop of Durham. 27 
H. 8. c. 24. 2. By charter or grant made by the king 
under the great ſeal ; as mayors and the chief officers in d- 

vers Corporate towns. 3. By commiſſion. 
The commiſſion By the the 1 Ed. 3. which is the firſt ſtatute that ordains 
improved from the aſſignment of juſtices of the peace by the king's com- 
tune to ume. miſſion, thoſe juſtices had no other power than to keep the 
peace. But the form of the commiſhon was enlarged the 
very next year, and continued ſtill further to be enlarged, 
both in that king's reign, and in the reigns of almoſt every 
other ſucceeding prince, till the thirtieth of E/zz ; when, by 
the number of the ſtatutes particularly given in charge there- 
in to the juſtices, many of which had nevertheleſs been repez!- 
ed, and much repetition and corruption had crept into it, 
rtly by the errors of clerks, and partly by the untoward 
huddling of things together, it was become fo blemiſhed ani 
defective that it required much to be adjuſted. Theſe im. 
perfections being known to Sir Chriflopher Mrey, then lord 
chicf-juſtice of the court of King's Bench, he had a confer- 
ence with the other judges and barons, and the commilſion 
was carefully refined in Micbaelmas term 1590; and being 
then alſo preſented to the lord chancellor, it obtained bis . 


probation, and he commanded it to be uſed. And an 
| com- 


Juſtites of the Peace. 
commiſſion continues, with very little alteration, to this day. 


b. c. 9. | | 
Tena of the following words: 


« George the third, by the grace of God, of Great- Britain, 


ance 
= B. C. D. &c. greeting. i 
« Know ye that we have aſſigned you, jointly and ſeveral- 


« ]y, and every one of you our juſtices, to Keep our peace in 
« our county of S. And to keep and cauſe to be kept all 
« ordinances and ſtatutes for the good of the peace, and for 
« preſervation of the ſame, and for the quiet rule and go- 
« yernment of our people made, in all and ſingular their 
« articles in our ſaid county (as well within liberties as with- 
« out) according to the force, form, and effect of the ſame z 
« and to chaſtiſe and puniſh all perſons that offend againſt 


and Ireland, king, defender of the faith, and ſo forth. 


« the form of thoſe ordinances or ſtatutes, or any one of 


« them, in the aforeſaid county, as it ought to be done ac- 
« cording to the form of thoſe ordinances and ſtatutes; and 
ty cauſe to come before you, or any of you, all thoſe who 


« to any one or more of our people concerning their bodies 


& or the firing of their houſes, have uſed threats, to find ſuf- 
« ficient ſecurity for the peace, or their good behaviour, to- 
« wards us aud our people; and if they ſhall refuſe to find 
« ſuch ſecurity, then them in our priſons, uatil they ſhall find 
ſuch ſecurity, to cauſe to be ſafely kept. 

« We have alſo athgned you, and every two or more of 
«vou (of whom any one of you the aforeſaid A. B. C. D. 
« &c, we will ſhall be one) our juſtices to inquire the truth 
“more fully, by the oath of good and lawful men of the 
« aforeſaid county, by whom the truth of the matter ſhall 
© be the better known, of all and all manner of felonies, 


« poilonings, inchantments, ſorceries, arts magick, treſpal- 


« ſes, foreſtallings, regratings, ingroſſings, and extortions 


“ whatſoever ; and of all and ſinglar other crimes and of- 
« fences, of which the juſtices of our peace may or ought 


« lawfully to inquire, by whomſoever and aftc: what man- 


© ner ſoever, in the ſaid county done or perpetrated, or 
* which ſhall happen to be there done or attempted ; and 
© alſo of all thoſe who in the aforeſaid county in companies 
* againſt our peace, in diſturbance of our people, with arm- 
*ed force have gone or rode, or hereafter thall preſume to 
go or ride; and alſo of all thoſe who have there lain 
in wait, or hereafter ſhall preſume to lie in wait, to 
* maim or cut or kill our people; and alſo of all victuallers, 
* and all and ſingular other perſons, who in the abuſe of 
* weights or has rm or in ſelling victuals, againſt the * 

cc 0 
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Juſtices of the Peace. 

«of the ordinances and ſtatutes, or any one of them there. 
« fore made, for the common benefit of England, and our 
« people thereof, have offended or attempted, or hereaſter 
« ſhall preſume in the ſaid county to oftend or attempt; and 
c alfo of all ſheriffs, bailiffs, ſtewards, conſtables, keepers of 


« gaols, or other officers, who in the execution of their offices 


« about the premiſes, or any of them, have unduly behaved 
<« themſelves, or hereafter ſhall preſume to behave themſelves 
© unduly, or have been, or ſhall happen hereafter to be care. 
& leſs, remiſs, or negligent in our aforeſaid county; and of al} 
© and ſingular articles and circumſtances, and all other things 
« whatſoever, that concern the premiſes or any of them, by 
« whomſoever, and after what manner ſoever, in our atore. 


ce ſaid county done or perpetrated, or which hereafter ſhall 


« there happen to be done or attempted in what manner 


cc ſoever; and to inſpect all indictments whatſoever ſo before 
« you or any of you taken or to be taken, or before others 
late our juſtices of the peace in the aforeſaid county made 
« or taken, and not yet determined; and to make and con- 
<« tinue proceſſes thereupon, againſt all and ſingular the per- 
<« ſons ſo indicted, or who before you hereafter ſhall happen 
c to be indicted ; until they can be taken, ſurrender them- 


<«ſe]ves, or be outlawed : and to hear and determine all and 


te ſingular the felonies, poiſonings, inchantments, ſorceries, 
ce arts magic, treſpaſſes, foreſtallings, regratings, ingroſſings, 
©« extortions, unlawful aſſemblies, indictments aforeſaid, and 
<« all and fingular other the premiſes, according to the laws 
cc and ſtatutes of England, as in the like caſe it has been ac- 
te cuſtomed, or ought to be done; and the ſame offenders, 
« and every of them for their offences, by fines, ranſoms, 
cc amerciaments, forfeitures, and other means as according 
« to the law and cuſtom of England, or form of the ordi- 
ec nances and ſtatutes aforeſaid, it has been accuſtomed, or 
« ought to be done, to chaſtiſe and puniſh. 

« Provided always, that if a caſe of difficulty, upon the de- 
<« termination of any the premiſes, before you, or any two 
t or more of you, ſhall happen to ariſe ; then let judgment 
« in no wiſe be given thereon, before you, or any two or 
« more of you, unleſs in the preſence of one of our juſtices 
« of the one or other bench, or of one of our juſtices ap- 
« pointed to hold the aſſizes in the aforeſaid county. 

« And therefore we command you and every of you, that 
« to keeping the peace, ordinances, ſtatutes, and all and ſin- 
« gular other the premiſes, you diligently apply yourſelves; 
« and that at certain days and places, which you or any ſuch 


d two cr more of you as is aforeſaid ſhall appoint for. thele 


ce purpoſes, 


Juſtites of the Peace.  F6t 
« purpoſes, into the premiſes ye make inquiries ; and all and 
« ſingular the premiſes hear and determine, and perform and 
« ful} them in the aforeſaid form, doing therein what to 
« juſtice appertains, according to the law and cuſtom of 
England; ſaving to us the amerciaments, and other 
« things to us therefrom belonging. Þ 

« And we command by the tenor of theſe preſents our 
« ſheriff of M. that at certain days and places, which you or 
« any ſuch two or more of you as is aforeſaid, ſhall make 
« known to him, he cauſe to come before you, or ſuch two 
« or more of you as aforeſaid, fo many and ſuch go d and 
« |awful men of his bailiwick (as well within liberties as 
« without) by whom the truth of the matter in the pre- 

« miſes ſhall be the better known and inquired into. 

« Laſtly, we have aſſigned you the aforeſaid A. H. keep- 
« er of the rolls of our peace in our ſaid county. And there- 
« fore you {hall cauſe to be brought before you and your 
« ſhid fellows, at the days and places aforeſaid, the writs, 
« zrecepts, proceſſes, and indictments aforefaid, that they 
« may be inſpected, and by a due courſe determined as is 
« zforeſaid. 

« In witneſs whereof we have cauſed theſe our letters to 
« be made patent. Witneſs ourſelf at MWeſiminſter, &c.”? 

George the third, by the grace of God, &c. ] Juſtices of — — 
the peace can only be appointed by the king's commiſſion, |, che King's 
and ſuch commiſſion mult be in his name; but it is not ne- cemmiliien. 
ceſſary that there thould be a ſpecial ſuit or application to, 
or warrant from the king for granting it, which is only re- 
quiſite for ſuch as are uf a particular nature; as conſtitut- 
ing the mayor of ſuch a town, and his ſucceſſors, perpetual 
| Juitices of the peace within their liberties, &. which com- 
miſions are neither revokable by the king nor determin- 
able by his death, as the common commitiion of the peace 
Is, which. is made of courſe by the lord chancellor according 
to his diſcretion. Lamb. b. 1. c. 5. Dall. c. 3. 


T7 A. B. C. D. &c. crectine] From the perſons here 
| named in the commiſſion, it may be proper to conſider, who 
may, or may not, be juſtices of the peace, 3 

By the 13 R. 2. c. 7. and 2 F. 5. f. 2. c. 1. The juſtices 
ſhall be made within the counties of the moſt ſufficient 
knights, eſquires, and gentlemen of the la v: 

And by the 18 G. 2. c. 20. it is enacted, That no perſon Qualification by 
ſhall be capable of being or acting as a juitice of the peace Sate ters jul⸗ 
for any county, who ſhall not have in law or equity, for his Mann 
dun uſe, in poſſeſſion, a freehold, copyhold, or cuſtomary 

Vox. II. (24.) Oo. ellate 
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Juſtices of the Peace. 
eſtate for life, or for ſome greater eſtate, or an eſtate for ſome 
long term of years, determinable on one or more lives, 9 
for a certain term originally created for twenty-one years or 
more, in lands, tenements, or hereditaments, in England 
Ialcs, of the clear yearly value of 100/. over and aboye why 
will diſcharge all incumbrances affecting the ſame, any 
all rents and charges payable out of the fame ; or who ſhal 
not be ſeized of or intitled to, in law and equity, to his own 
uſe, the immediate reverſion or remainder of lands leaſed for 
one, two, or three lives, or for any term of years determin. 
able on the death of one, two, or three lives, upon reſerved 


-rents, of the clear yearly value of 300/. and who ſhall Not, 


Nath of Quali- 
cation. 


before he takes upon himſelf to act as a juſtice of the peace, 
at ſome general or quarter- ſeſſions ſor the county for which 
he intends to act, firſt take and ſubſcribe the oath following, 


VIZ. | 


IA. B. do fwear, that I truly and bona fide have ſuch an 
eſtate, in law or equity, to and for my own uſe and beneft, 
conſiſting of [ſpecifying the nature of ſuch eſtate] 
as doth qualify me to aft as a juſtice of the peace for the county 
riding, or diviſion, of according to the true intent 
and meuuing of an att of parliament, mane in the cightecnt 
year of the reign of his majeſiy kt 4 George the Second, in- 


tituled, An act to amend and render more effectual an at 
paſſed in the fifth year of his preſent majeſt y's reign, intituled 
An act for the further qualihcation of juſtices of the peace; 
and that the ſame (except where it conſiſts of an office, be- 
nefice, or eccleſiaſtical preferment, which it ſhall be ſuk- 
cient to aſcertain by their uſual names) is /ying or being, ir 
iſuing out of lands, tenements or hereditaments, being within 
the pariſh, tewn/hip, or precintt | or in the ſever! 
pariſhes, townſhips, or precintls of in the county ij 
or in the ſeveral counties of | 


Which oath ſo taken and ſubſcribed ſhall be kept by the 
clerk of the peace among the records of the ſeſſions. 

And every ſuch clerk of the peace ſhall, upon demand, de- 
liver an attteſted copy of the ſaid oath to any perſon paying 
for the ſame 25. which being proved to be a true copy of ſuc 
oath, ſhall. be admitted to be given in evidence upon al 
iſſue, in any action or information brought upon this act 


om. | 
And any perſon who ſhall act as a juſtice of the peace 
for any county, &c. in England or JJ ales, without having 


taken and ſubſcribed the ſaid oath, or without being que 
: 


Juſtices of the Peace. 563 


fied according to the meaning of this act, ſhall for every 
ſuch offence forfeit 100/; half to the uſe of the poor of the 
pariſh in which he uſually reſides, and half to the uſe of ſuch 
perſon who ſhall ſue for the ſame, to be recovered, (within 
ſix months) with coſts, by action of debt, &c. in any court 
of record at Weſtminſter, in which no eſſoin, &c. ihall be al- 
lowed ; and in every ſuch action or information, the proof 
of his qualification ſhall lie on ſuch perſon againſt whom the 
ſame is brought. /. 3. ey: 
And if the defendant in any ſuch action or information, in- 
tends to inſiſt on any lands not contained in ſuch oath, he 
' ſhall, at or before the time of pleading, deliver to the plain- 
tif or his attorney a notice in writing, ſpecifying ſuch lands, 
and the pariſh and county where they are ſituate (offices 
and benefices excepted, which it ſhall be ſuffici ent to 
aſcertain by their uſual names) : and if the plaintiff in ſuch 
ſuit ſhall think fit thereon not to proceed any further, he 
may, with leave of the court, diſcontinue ſuch ſuit, on pay- 
ment of ſuch coſts to tne defendant as the court ſhall award. 
And upon trial of the iſſue in any ſuch action or informa- Ege; not in 
tion, no eſtate but what is contained in the oath and notice, the oath are no 
ſhall be admitted as any part of the qualification. /. 5. qualification. 
Provided, that where the qualification, or any part thereof, 
conſiſts of rent, it ſhall be ſufficient to ſpecify in ſuch oath 
or notice, ſo much of the lands, out of which ſuch rent is 
ſuing, as ſhall be of ſufficient value to anſwer ſuch rent. 


{ the plaintiff or informer in ſuch action or information plaintiff diſcon- 
ſhall diſcontinue (otherwiſe than as aforeſaid) or be nonſuit, tinuing, or being 
or judgment be given againſt him, the perſon againſt whom en. * 
uch action is brought ſhall recover treble coſts. /. 8. | 

But this act ſhall not extend to any city, town, or liberty, Exceptions. 
having juſtices of their own ; nor to any peer, lord of the 
privy council, judge, attorney or ſolicitor-general, or to 
the juſtices of the great ſeſſions for Cheſhire and Wales, or 
to the eldeſt ſon or heir-apparent of a peer, or of any perſon 
qualified to ſerve as a knight of the ſhire. Same /lat. . 13. | 

And nothing in this act, or in 5 C. 2. c. 18. ſhall extend Further excep- 
to the officers of the board of green cloth, or principal of- tions. 
ficers of the navy, or the two under ſecretaries in each of the 
offices of the principal ſecretary of ſtate, or the ſecretary of 
Chelſea college, in their reſpective liberties; nor to the heads of 
colleges or halls, or vice-chancellor of either of the univer- 
ities, or to the mayor of Oæxſerd or Cambridge. 

| Oo2 And 
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Juſtices not And by the ſtatutes 1 G. 3. c. 13. and 7 C. 3. c. g. All 
obliged to take perſons who were juſtices at the demiſe, of his late majeſty, 
and fublcrid® or who have been or ſhall be appointed juſtices by any com- 
once in one miſſion granted or to be granted by his preſent majeſty or 
king's reign. any of his ſucceilors, and who ſhall have taken and ſubſcribed 
the oath of afhce before the clerk of the peace, or his de. 
puty; and alſo this oath, ſhall not be obliged, during the 
reign of his pretent majeſty, or during any future reign in 
which fuch oaths ſhall have been fo taken and ſubſcribed, 
to take and ſubſcribe. the ſame again. And generally there 
is an indemnifying clauſe in ſome act in almoſt every (cflion 
of partiament, provided they qualify according to the 18 6. 
2. c. 20. within a time in ſuch act limited, 

By the 1 H. fel. 2. c. 8. No ſheriff ſhall exerciſe the 
office of a juſtice of the peace, while he acts as ſheriff, And 
the reaſon ſeems clearly to be, becauſe he cannot act at the 
ſame time both as judge and officer, as he would then com- 
mand himſelf to execute his own precepts. alt. c. 3. 
No coroner, Alſo if a juſtice of the peace be made a coroner, this by 

ſome opinions is a diſcharge of his authority of juſtice, 

7 Dalt. c. 3. AS oF | 
Peer, &e. But if he be created a duke, archbiſhop, marquis, ear, 

vifcount, baron, biſhop, knight, judge, or ſerjeant at lau, 
this ſhall not take away his authority ofa juſtice of the peace, 
1 Ed. 6. c. 7. Dalt. c. 3. | 
Attorney, &&, ; Alſo by the 5 G. 2. c. 18. no attorney, ſolicitor, or proctor 
ſhall be a juſtice of the peace for any county, while he {hall 
continue in the practice of that buſineſs. /. 2. 
But this does not extend to charter juſtices, 
Mayor not al- By Holt Ch. J. Though a man be a mayor, it does net 
ways juſtice follow that he is à juſtice of the peace, for that mult be by 
of the peace. : J pe 
a particular grant in the charter. L. Raym. 1030. But 
though he be not a juſtice of the peace by the charter, there 
are many caſes, wherein he has the ſame power as a juſtice 
of the peace, given him by particular ſtatutes ; as for in- 
ſtance, with regard to the cuſtoms, alehouſes, Lord's day, 
fweating, gaming, weights, ſervants, fuel, leather, ,orcharcs 
ſoldiers, and divers others. | | 


Kitw ye that we have aſſigned you] This is founded on the 
1 EA. 7 c. 16. viz. For the better keeping and maintain. 
ance of the peace, the king wills, that in every county, 8 
men and lawful, who are no maintainers of evil, or barrctor 
in the country, ſhall be aſſigned to keep the peace. 
Conſervators of And from this act, as already obſerved, we are to date that 


the peace by 8 . lection of 
Alion ceaſes ent erden in our conffitution, witereby the ele 7 


un 1 Ed. 3. 


No fMeriff ſhall 
act ava jaſtice. 
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conſervators of the peace was taken from the people, and 
tranſlated to the alignment of the king. Lamb. 20. 

Hence it appears, that any one or more juſtices have all 
the ancient power touching the peace, which the conſerva- 
tors of the peace had at the common law, as well as that 
whole authority which the ſtatutes haye ſince added thereto. 

Dalt. Fo 5. f | f # a | 
3 Joint iy and ſeverally, and every ane of you] Whatever may Of one, two» ap 
be done by one juſtice, may lawfully be done by any two or more jullices 
more: but where the Jaw gives authority to two, it cannot 
be executed by one. Dat, c. b. 

But where a ſtatute appoints a thing to be done by two 
juſtices or more, if the offenge be a miſdemeanor, or againſt 
the peace, there upon complaint made of the offence to 
any of thoſe juſtices, it ſeems that one of them. may grant his 
warrant to attach the oftender, and to bring him before the 
{ame juſtice, and the other juſtice fo appointed (at ſqyme con- 
yenient place), and then they may hear and determine the 
ſame, Id. | 

But it ſeems, that where à ſtatute directs a thing to be Where a thing 
done by or before one perſon certain, ſuch thing cannot be ſhall be done by 
done by or before any other: and, by ſuch expreſs deſigna- oe Pperſon cf: 
tion -of one, all others are excluded, and their 6d 26M tay. | 
therein are coram non judics, Id. 


Our juſtices to keep our peace]. Though they are not, in 
any part of the commiſſion, called keepers of the peace; yet 
as they are, by the 18 Ed. 3. c. 2. expreſsly called keepers 
of the peace, and the principal end of their office is for the 
keeping of the peace, and their uſyal defcription in certiora- 
ries is by the name of keepers of the peace; it has been ad- 
judged that, in the caption of an indictment, keepers of the 
peace and juſtices of our lord the king, is good without ex- 
preſsly naming them juſtices of the peace. 


Our peace] It has been reſolved that the deſcription of 
juſtices of the peace, by the name of uſtices of our lord the 
king to keep the pegce, is good, without ſaying the peace o 
our lord the king ; for that is neceſſarily implied, 2 rf py 38. 
Alſo, on theſe words, our peace, it is to be obſerved that 
when the King dies, the ſurety of the peace is diſcharged ; 
for when he is dead it is not his peace. Crom, 124. 


In our county of S.] Here are two-conſiderations : one Juſtices noe tg 
io, that the juſtice cannot act when he is out of the county; on of th 
nd the othe den Me is in th county, 
e other, that, when he is in the county, he can act 
that county only, and his power extends ta nd other, 
8 o 2 | Rut 


$86 Juſtices of the Peace. 


But both rheſe are to be underſtood with ſome limitations, 
3 Burr, 10. | e | 

As to the former caſe it is ſaid, that juſtices have no ©. 
ercive power when out of the county; and therefore, that 
an order of baſtardy, or for payment of Jabourers wages, 
made by them out of the county, is not binding: yet it is ſaid 
that recognizances and in mutiens voluntarily taken before 


At leaſt not co- 
ercively. 


them in any place are good. Rees | 

1 1 Concerning magiſtrates in the diviſion of a county, the 
© 43 Eliz.c. following modern adjudication appears to be intereſting: 
6. 3. XK. v. Stevens, The defendant had been con- 
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any juſtice &c. victed under the ſtat. of 43 Eliz. c. 7. by a juſtice of the 

- "og peace for the ifle of E „ n the ak: of Cabot! for 

juſtice ofany Unlawfully breaking and cutting hedges and fences in 
place, the faid-iſle and county, with intent to take and 

away the faid hedges and fences. The ifle of Eh) is a 

trict, a liberty, or one of the diviſions of the county of Con- 

bridge, and not a city or town- corporate. The conviction 

had been removed into this court* by certiorari, and Par. 

tridge had moved to quaſh it; and now in ſuppott of the 

rule he contended, that the juſtice before wham this con- 

viction was had, was not ſuch a magiſtrate, as was under the 

ſtatute authoriſed to convict: that he was a magiſtrate only 

within the diviſion of a county; and conſequently did not 

anſwer the deſcription of any one of thoſe perſons to whom 

this authority was delegated : that this ſtatute, which gave 

the authority, was alſo the ſtatute which created the offence; 

and conſequently, that it could not poſſibly be contended, 

that the general juriſdiction of a juſtice of peace could attach 

upon it; that in the ſtat. 27 H. 8. by which the king i 

empowered to make juſtices of the peace, it is directed, 

that particular perſons, viz. the biſhops of Ely and their 

temporal ſtewards, ſhall be juſtices of peace within the iſle 

and have all the powers annexed to the office a qu of 

peace in any county : that by this deſignation theſe perſons 

are inveited with authority and powers equivalent to thoſe 

of the general juſtices of peace in the realm atlarge: but that 

theſe are the only general juſtices within the iſle: and there- 

fore that this power does not extend to common juſtices, who 

act only within thc liberty of the iſle ; ſuch magiſtrates not 

being juſtices of the county, or armed with their powers, 

That the ſtatute of Eliz. was a new act, introductive of 2 

new power, not before given to juſtices; and muſt there- 

fore be conſtrued ſtricily, and not extended by any intend- 

ment: that tae acts of parliament reſpecting the poor, which 

were meant to be general and to- comprehend all _ 

* We 4 5 8 0 enum 
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41, which impoſes a penalty upon churchwardens or over- 
leers, neglecting to publiſh in the church notices of the re- 
ſidence of paupers, directs that it ſhall be enforced by « any 
« juſtice of the peace of the 2 riding or diuſſion, City 
u or town-corporate, &c.“ and that there is a difference 
between ridings and diviſions in counties: that in ſtat. 8 
& 9 H. 3. the power of enforcing coſts on appeals in caſes 
of ſettlements is given to juſtices of the county, riding, city, 
liberty, town-corporate, &. and in the ſame ſtatute the 
clauſe that reſpects poor apprentices, ſpeaks of juſtices for 


muſt, have ſuppoſed, that without theſe words the juſtices 
in general were not in theſe caſes empowered to act: that 
there would on this account be no failure of juſtice, as the 
magiſtrates. of the county at large have juriſdiction in the 
iſle of Ely that their commiſſion is to act © as well within 
liberties as without; and that it is ſo in this particular in- 
tance, though it is otherwiſe in ſuch cities as have exclu- 
five juriſdiction, Sir Thomas Davenport ſhewed cauſe 


| againſt the rule; and infiſted that, if no other objection were 


made than that of want of juriſdiction in the magiſtrate, the 

court would conſtrue remedially all acts meant remedially 
for the uſe of the whole kingdom; and that the juriſdic- 

tion muſt be ſuppoſed to be given, wherever the offence 

can be committed ; that the words uſed by the legiſlature 

'were put only as inſtances, and by no means uſed as an ex- 

eluſive enumeration of thoſe only to whom the truſt was 

delegated :- that a contrary conſtruction would exclude from 

the benefit of this act large diſtricts of Lincaln ſbire, and al- 
moſt the whole county of York, where the commiſſions for the 
ſeyeral ridings are different, and none of them far the count 

at large i that the ſtat. 15 Car. 2. c. 2. in the preamble, 

in which jt recites the proviſions of this act, ſtates, that in 

ſuch caſes, one juſtice, &c. © of the county or place where 

ſuch offence was committed, ſhall interpole 

ls a legiſlative conſtruCtion of the act; and conſequently that 
the words « county, city, &c.“ are intended to include every 
thing that is any part of counties, &c : that, if this were a 
particular act framed for any particular purpoſe, the narrow 
conſtruion put on the ather ſide might be ſupported ; but 


only as inſtances ; and that under the general names of the 
principal places every thing ſubordinate, every ſubdiviſion 
and ſmaller diſtri, would be taken to be included. Lord 
Mansfield ] do not reſt much upon the recital: of the act 

GE- of 


enumerate the juſtices of diviſions: that the ſtat. 3 J. & 


the liberty or law | and that conſequently the legiſlature - 


, &c; that this 


that where its object is general, the words muſt be uſed 


567 


; * 
/ ' 


| . Y | 11 
568. JYuſt;ees of the Peace. 

of C. 2. but we muſt not put a conſtruction upon this a8 

wholly to defeat it; as would, if we adjudged this conviction 

to be illegal, be the caſe throughout the county of Tong: 

it muſt mean, the juſtices for that place in the county, where 

the offence is committed. WMilles and Buller, juſtices, con. 

curring, lord commiſſioner 4/bur/? was abſent : rule di- 

| Charged and conviction affirmed. Caldecott's Rep. 302, 

a A jaſtiee for But by the 28 C. 3. c. 49. any juſtice of the peace, a4. 

E two or more ing as ſuch for any e or mere counties, being adjvining 

3 . counties, may act in all matters and things whatloever, con- 

3 o7 "gh ak. cerning or in any wiſe relating to any or either of the (aid 


: | 

j | any or either of counties : and all the acts of ſuch, juſtice, or or any conſtz. 
N — 0008 — pI ble or other officer in obedience thereto, {hall be as valid, 
i all reſide in good, and effectual in law, as if they had been done in the 


one oſ the ſaid County to which they more particularly relate. And al 


=_ counties, and | ich ſuch a&s 
l — conſtables, and other officers of the county to which ſuch ad 


=_ &c. be directed, ſhall relate, are required to obey the warrants, orders, direc. 

1 in the ſirſt in- tions, and acts of ſuch juſtice, under the like pains and pe- 

b ſtance, to the nalties to which any conſtable or other officer may be liable 
; officer of the 

ich for neglect of duty. /. 1. 

county to which ">" cn ph 

the matter ſhall Provided always, that ſuch juſtice be perſonally reſident in 

relate. one of the ſaid counties at the time of doing ſuch act, and 

that ſuch warrants, orders, and directions, be directed and 

given in the firſt inſtance, to the conſtable or other office 


of the county to which the ſame more particularly relate, 


And any conſtable, or other peace-officer, or any other 
perſon, who ſhall apprehend or take into cuſtody por offend- 
er, may convey him to any juſtice acting for the ſaid county, 
and reſident in ſuch adjoining county; and act in all thingss 
if the ſaid juſtice were reſident within the ſaid county to which 
they reſpectively belong. And all perſons obſtructing ſuch 
conſtables, or other perſons, in the execution of their x- 
ſpective offices in ſuch adjoining county, ſhall be liable to 
the ſame pains and penalties, as if the ſame had been 
committed in the county, for which the ſaid conſtables d 
officers were appointed. Same /iat. /. 2. | 


% . 


And any ſheriff, conſtable, or other ſuch peace-ofiicey, il 
or other perſon, taking into, or having in bis cuſtody, any d- 
fender, and whom he might lawfully convey to gaol or 
place of fafe cuſtody, within the county where the offene 
was committed, may convey ſuch offender through any pat 
of the counties ſo adjoining, in the way to ſuch gaol d 
place of ſafe cuſtody of the county wherein the offence un 
ommitted. And perſons eſcaping, or who ſhall aid or afl 
in any eſcape, or in reſcuing any chendes, ſhall be fade 


"= — * fe ro os 


city, town, or precinct ; or any conſtable or other officer 


others concerning the peace, made before Ed. 3. a- 
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the like-pains and penalties, as if the ſame had been done in- 
the county wherein ſuch offence was committed. /. 3. 

' Whereas doubts have ariſen on the conſtruction of 9 G. 
. 7.3 for the removing thereof, it is enacted, That any juſ- 
tice acting for any county at large, may act as ſuch at any 
lace, within any city, town, or precinct, being a county of 
itſelf, and ſituate within, ſurrounded by, or adjoining to any 
ſuch county at large; but ſhall not extend to give power to 
the juſtices of the county at large, not being juſtices for ſuch 
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acling under them, to act or intermeddle in any matter arii- 
ing within any ſuch precin& in any manner whatſoever. /. 4. 
Tord Halt ſays, a juſtice of tlie peace may do a miniſte · A jaſtice, out of 
rial act out of his county, as examining a party robbed, whe- his county may 
ther he knows the. felons; but he cannot do a compullory 2. 
act, as committing a perſon for not giving recognizance. 
2 H. H. 50, 51. 185 | 
And by q G. c. 7. A juſtice reſiding in a city or precinct 
which is a county of itſelt, within the county at large, may 
act at his own dwelling-houſe for ſuch county at large. | 
Alſo by the 24 G. 2. c. 55. it is enacted, That if any Warrant may be 
perſon, againſt whom a warrant ſhall be iſſued, ſhall eſcape, 2 717 
go into, reſide, or be in ary place out of the juriſdiction of indorſed bye 
the juſtice granting the warrant, any juſtice of the place juſtice of that 
where ſuch perſon ſhall be, upon proof on oath of the hand- u¹αt, Kc. 
writing of the juſtice granting ſuch warrant, thall indorſe 
his name thereon, which ſhall be a ſufficient authority to 
execute the warrant within ſuch other juriſdiction. 

And the juſtice may further order (at his diſcretion) the 
party, according as he ſhall appear bailable or not bailable, 
upon the face of the warrant, to be brought before himſelf or 
lome other juſtice orjuſtices of that county ; or to be carried 
ek into the county from whence the warrant iſſued. 3 

47 IT. ; 
H. 22 G. 3. X. v. Morgan. It was adjudged, that juſ= 
tices of the county from which tenants fraudulently remove 
goods, or thoſe of the county in which they are. concealed, 
may commit offenders in their reſpective counties. 


Aud to keep and cauſe to be lept all ordinances and flatutes Jallices ma 
o the good of the peace, and for of of the ſame. ] ccute all latuteg x 

t ſeems clear that, by virtue hereof, they may execute all for the better 
ſtatutes whatſoever, made for the better keeping of the peace; kceping of the 
and conſequently thoſe of Wincheſter and I e/tmin/ler, and . 


ſcended the throne, in whoſe reign (as we have already ob- 
OO MTA Rar ER cs | 
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ſerved) juſtices of the peace were firſt inſtituted; for all thoſe 
ſtatutes were expreſsly mentioned in the ancient commiſkion, 
of the peace, and have always been taken to be included in 
theſe general words of the preſent commiſſion : and yet none 
of the ſtatutes which ordain the office of juſtice of the Peace, 
ſay any thing concerning the execution of the ſaid former ſta. 
tutes ; ſo that the power of the juſtices of the peace, in re. 
lation to thoſe ſtatutes, ſeems entirely to depend on the 
king's commiſſion, and yet has always been unqueſtionably 
allowed. Whence it appears, that regularly the king, by 


| his commiſſion, may authoriſe whom he pleaſes to executs 


an act of parliament, 2 Haw. 37. | 
But if no power be expreſs]y given in ſuch ſtatute to any 
one juſtice, he cannot proceeu upon it; but he may prefer 


te cauſe at the ſeſſions, and work it to a preſentment upon 
the ſtatute. Dalt. c. 5. N | 


Beſides the ſtatutes relating to the peace, there are ny 


others which are not ſpecified in the commiſſion, thoug 


they are committed to the charge and care of the juſtices, by 
the expreſs words of ſuch ſtatute ; and ſuch ſtatutes are to 
them a ſufficient warrant and commiſſion of themſelves, 
though they are not recited in the cummiſſion, and are to 


| be executed by them as preſcribed by the faid ſtatutes re. 
pectively. Dalt, Id, | 


And for the quiet rule and government of qur people] It 
ſeems, however, that the ſubjects of a foreign prince comin 
into England, and living under the protection of our king, ſha 
be ſubject to and have the benefit of the laws, in reſpect of 
the local allegiance which they owe to him. 2 Haw. 35. 


1 H. H. 93, 94+ 


As well within libertits as without] By theſe words ſhall 
be intended ſuch liberties and franchiſes which have return 


of writs, and not ſuch as are counties of themſelyes, as 


London, Norwich, York, and ſuch like. Crom. 8. 
But, ſays Mr, Hawkins, from hence it ſeems clearly ta 
follow, that they may execute their office within a town 
(not being a county of itſelf), though It have a ſpecial com- 
miſſion of the peace far its own limits, unleſs ſuch commil- 
ſion have a clauſe, that no — * but thoſe who are named 
in it, ſhall concern themſelves in the keeping of the peace 
within the liberties of ſuch town: and it may be queſtionech 
whether ſuch a ſpecial clauſe in ſuch a commiſſion ſhall ab- 
ſolutely make void the act of any county juſtice within ſuch 
town, ſince the commiſſion ſeems as fully to give thoſe named 


in it à juriſdiction over all fuch towns within the precincts 
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of it, as ſuch. commiſſion for a town excludes them. And 
the juſtices for the county ſeem under no neceſſity of in- 
forming themſelves of the contents of a commiſſion which 
they haye nothing to do with: but if they have expreſs no- 
tice giyen them of ſuch a reſtraining clauſe, and ſeem to act 
within ſuch town in defiance of it, they may perhaps be pu- 
niſhable for their. . of the king's prohibition; and 
yet perhaps it may be queſtioned whether their acts are void; | 
for the reaſons abovementioned. 2 Haw. 37. 
And lord Hale (lays, if the king by charter grant to a cor- A charter ap- 
poration, that the mayor, and recorder, or other, {hall be be, Kr full 
juſtices within ſuch corporation; yet if there are no words in 3 corparatich 
of excluſion, the juſtices of the county have à concurrent ſhall not excludy, 
juriſdiction : but if this franchiſe of being juſtices be granted, juices of me | 
ſo that the juſtices of the county ſhall not inter meddle, then, expreſs words, 
though a ſubſequent commiſhon ſhould be granted in the | 
county at large, it ſeems they have no juriſdiction in this 
corporation or town; but it is queſtionable, whether an in- 
dictment in the franchiſe be void, or only a contempt in the 
juſtices. 2 HF. H. 47. oy | 
T. 14 C. 2. Talhat v. Huddle. The queſtion in this caſe 
was, Whether, as the city of New Sarum had an excluſive 
commiſſion of the peace, the juſtices of the county of Milis 
could by virtue of Hat. 12. C. 2. c. 23. and 15 C. 2. c. 2. 
act in exciſe matters within the city? This caſe was argued 
three times at bar; and this term, Lee, chief juſtice, delivered 
the reſolution of the court: 1ſt, That the crown might 
grant to any city, to have juſtices of their own within them- 
ſelves, and exclude the county juſtices from intermedling in 
the ordinary buſineſs of a juſtice of peace. Bro. Letters 
Patent 111. Dalt. 24. 2 Inf. 71. 2dly, That in ſuch caſe 
the act of the county juſtices would be void, and not to be 
conſidered only as a breach of the franchiſe. 2 Inf. 557. 
3dly, That though ſtat. 12. C. 2. gives the juriſdiction of 
exciſe matters to the juſtices of peace reſiding near the place 
where the forfeiture ſhall be made or offence committed; 
yet it was never the deſign of the legiſlature to make any 
ateration in the reſpectiye juriſdiction of the juſtices, but 
only to veſt the exciſe juriſdiction. in juſtices of counties, 
cities, and places, with reſpect to their ſeveral local juriſ- 
ditions within ſuch places, Str. 11 . | 
Concerning their bodies] Lambard and Dalton think it 
ſeems clear, that if a man is in fear that another will hurt 
his ſervants, or cattle, or other goods, the ſurety of the 
peace ſhall not be granted; but Mr. Dalten is of opinion, 


man. Lamb. 48, 491 


Juſtites of the Peace. 
that if a perſon threatens to hurt a man's wife, or child, hs 
may crave the peace by virtue of theſe words, Lamb. b 
Dalt. c. 116. | | 3 


Have u ſed threats] It ſhould ſeem that this expreſſion is 
not to be underſtood of words only, but alſo of threateni 
actions; or any thing whereby a man has juſt cauſe to ap- 
nl was the burning of his houſes, or ſome bodily hurt to 

done to him, 


To find ſufficient ſecurity] This is done by recognizance, 
by a reaſonable intendment of law, more than by any eſ. 
pecial law in that caſe provided. Crom. 125. 


For the peace or. their good behaviour] Lord Hal: ſpeak, 
ing of ihe ſtatute. of the 34 Ed. 3. c. 1. (on which Mr, 
Crompton ſays the power of juſtices to bind to the good be- 
haviour is grounded) ſays, that this power of binding, though 
expreſſed generally, and without any time limited, is not 
intended to be perpetual, but in the nature of bail, viz. to 


appear at ſuch a day at their ſeſſions, and in the mean time 


to be of good behaviour. 2 H. H. 136. 


In our prifon] The king's priſon is the common gaol of 
the county : but by the 6 G..c. 19. the juſtices may com- 
mit vagrants and other criminals charged with ſmall 57 Sans 
either to the gaol, or to the houſe of correction, by their dil 
cretion, for ſuch offences, or for want of ſureties. 


Me have alſo aſſigned you and every two or more of you] 
Here begins the ſecond part of the commiſſion, or the ſe- 
cond aſſignment: all the buſineſs within which afiignment 
belongs to the ſeſſions of the peace. Dali. c. 5. | 

And by this it appears, that two juſtices may hold a ſeſ- 


ſions, but that one juſtice cannot. Crom. 67 7. 


Of whom any one of you the aforeſaid A. B. C. D. &e. 
we will ſhall be ant] This clauſe, which Ses power to tuo 
or more juſtices to hear and determine offences, requires that 
at leaſt one of thoſe juſtices be of that ſelect number, which 
is commonly termed of the quorum (from that word in tie 


Latin commiſſions, quorum—unum. ęſſe volumus) ; for thoſe 


of the quorum were choſen ſpecially for their knowledge in 
the law. Hence ſeveral ancient ſtatutes exprefsly enac\ 
that ſome learned in the laws ſhould be put into the com- 
miſſions of the peace; and indeed all ſtatu xs which requirt 
the preſence of the quorum, tacitly ſignity ſuch a learnel 


Bu 


* 
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But as learning is now greatly advanced and improved, Nor warrant, 
this diſtinction is- not of much uſe, but all or moſt of the oy toes _ 5 

| * 

juſtiaes are equally aſſigned to be of the quorum; and by the not mentioning 
20 G. 2. c. 27. no act, order, adjudication, warrant, inden - one juſtice to be 
ture of apprenticeſhip, or other inſtrument done or executed of the quorum. 
by two or more juſtices, which does not expreſs that one or 
more of them is of the quorum, (though the ſtatutes reſpec- 
tively require that one of the juſtices ſhall be of the-quorum) = 
ſhall be, impeached, ſet aſide, or vacated, for that defect 


Ah by the 7 G. 3. c. 21. it is enafted, That in cities, Ac of two juſ- 
boroughs, towns corporate, franchiſes, and liberties, which — TA 457 
have only one juſtice of the quorum, all acts, orders, ad; u- is of the 
dications, warrants, indentures of apprenticeſhip, or other quorum. 
inſtruments, done or executed by two or more juſtices qua- 
lifed to act therein, ſhall be valid, though neither of them 
| ſhall be of the quIrum:. S oy 2 427 — 85 
Of all and all manner of felonies] That is, either by the 
common law, or by ſtatute. Crom. 8. 
Felonies] Though the commiſſion does not mention mur- Juſtices have 
ders and mauſlaughters, by exprefs name, but felonies gene- power to hear 
nals yet by theſe general words, they have power to hear 8 
and determine in caſes of murder and manflaughter, and may der and man- 
alſo take an indictment of ſe deſendendo, contrary to the opi- ſlaughter. 
nions of Fitzher bert and Stamford. But though the Juſtices 
have this power, they do not ordinarily proceed to hear and 
determine theſe offences, and ſeldom other offences without 
dergy, both on account of the monition and claule in their 
commiſſion, in caſe of difficulty to expect the preſence of 
the juſtices of aſſize; and alſo becauſe of the direction of the 
t&2P.& M. c. 13. which directs juſtices of the peace, 
in caſe of manſlaughter and other felonies, to take the ex- 
amination of the priſoner, and the information of the fact, 
and put the ſame in writing; and then to bail the Priſoner, 
if there be cauſe, and to certify the ſame with the bail at the 
next gaol· delivery: and therefore, in caſes of great moment, 
they bind over the proſecutors, and bail the party, if. bailable, 
to the next gaol-delivery ; but in ſmaller matters, as petit 
larceny, and other caſes within clergy, they bind over to the 
ſeſſions : but this is only in point of diſcrgtion and conve- 
W they have not juriſdiction of the crime. 
A 4 | ne 
An inquiſition of /e/f-murder, if the body cannot be ſeen, 
therefore not inquired-of by the coroner, may be 3 
2 | n 30 © RRM ore 
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beſore juſtices of the peac; for it is a felony, and within the 


extent of their commiſſion. 1 HF. HF. 414. 


So if a perſon has committed treaſon, though the juſtice, 
have no cognizance of it as treaſo, yet they have copni. 
zance of it as à felony, and as a breach of the peace; and 
therefore a juſtice of the peace, upon information on oath, 
may iſſue his warrant to take the traitor, examine him, and 
commit him to ptiſon. 1 H. H. 580. 

Iucbantaent e ſerceries, arts magich] Theſe are aboliſhed 
by the ſtatute 9 G. 2. c. 5. "#31 | N 
'Treſpaſſes] This is founded on the 34 Ed. 3. c. 1. which 
enacts, that the juſtices aſſigned ſhall have power to fre- 
ſtrain the offenders, rioters, and all other barators, and to 
chaſtiſe them according to their treſpaſs or offence. 


Mr. Hawkins obſerves, that the word ireſpaſ; is of a very 
general extent, and in a large ſenſe not only comprehends 


all inferior offences, which are properly and directly againſt 
the peace, as aſſaults and batteries, and the like, but alſo 
all others which are ſo only by conſtruction; as all breaches 
of the law in general are ſaid to be. Yet it has been ſet- 
tled, that juſtices of the peace have no juriſdiction over for- 


gery or perjury at the common law; the principal reaſon 


of which reſolution, he ſays, as he apprehended, was, that as 
the chief end of the inſtitution of the office of thele juſtices 
was, for the preſervation of the peace againſt perſonal 
wrongs, and open violence; and the word treſpaſs in its 
moſt proper and natural ſenſe, is taken for ſuch kind of in- 
Juries, it ſhall be underſtood in that ſenſe only in the faid 
ſtatute and commiſſion, or at the moſt to extend to ſuch 
other offences only as have a direct and immediate ten- 
dency to caufe ſuch breaches of the peace, as libels, and ſuch 
like, which on this account have been adjudged indictable 


before juſtices of the peace. 2 Haw. 40. of 


e repealed by the 12 G. 3. c. 71. they 


The word for treſpaſſes, in the old Latin commiſſions, is 
tranſgreſſiones. | 3 | 
Fereflallings, regratings, ingroſſings] Over theſe offences 
the juſtices in ſeſſions had 4 x given to them, by the 
ſtatute of the 5 & 6 Ed. 6. c. 14. which is now repealed; 
but though tae ſtatutes againſt foreſtalling and we 
fn continue of- 

tences punithable by indictment at the common la w-. 
' Extortions] That is, to inquire of thoſe who have done 


. 


_ exc:five wrongs; for wrong done by any one is propet!! 


treſspal 
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treſpaſs, but exceſſive wrong done by any one s called 


extortion; and this is more properly in officers, as ſheriffs, 
mayors, bailiffs, eſcheators, and other officers whatſoever (as 
well ſpiritual as temporal) who by colour of their office 
have done great oppreſſion and exceſſive e the king's 
ſubjects, in N exceſſiye rewards. or fees for doing their 
offices, Crom. 88. git! N Ui en 
The juſtices have no expreſs power given 
offence L any ſtatute z upon which Mr. Hawkins obſeryes. 


* 1 8 
. o |.» 


that juſtices of the peace have juriſdiction of all inferior 


crimes within their commiſſion, whether they are mentioned 
in any Fatuty concerning them or not; for all ſuch crimes 
| | 5 


ee 07, Hh,1anlt by coplegyence, and judgment 
of law, againſt the peace: and he apprehends-it was upon 


this ground principally it was lately reſolved, that they 


may take an indictment of extortion. 2 Haw. 40. 


Aid of all and ſingular other crimes and offences of which 
the juſtices of our peace may or aught lawfully to inguire] 
Theſe general words ſeem to include the vaſt number of 
offences over which they have a juriſdiction given them by 


many ſtatutes, and which are not particularly mentioned in 


the commiſſion. 


And alſo of all thoſe who in companies againſt aur peace, in 


diſurbance of our people, with armed force have gone or rode 
Theſe words authoriſe them to inquire of riots, routs, an 
all ulawful aſſemblies. © Cyem. 8. N 


Weights or meaſures] This clauſe was firſt eſtabliſhed by 
the 34 Ed. 3. c. 5. And they have further power given 
herein by ſeveral ſubſequent ſtatutes. e e 


Selling victuals] Over this they have a juriſdiction given 


them, by the 2 & 3 Ed. 6. c. 15. intituled, The bill con- 


ſpiraties' of vittuallers and crafiſmen. ee 
Aud alſo of all ſber iti, baili fi, ſtewards, conflables, keep- 
rs of gaols, and other officers, who in the execution , their 


offices Hate unduly behaved themſelves] This clauſe is as an- 
dient as the 4 Ed. 3. c. 2. on which it is founded.' 


Aud to inſpect all indiftments fo before you taten] But 
they cannot proceed upon indictments taken before coro- 
hers, or juſtices of oyer and terminet or gaol-delivery ; but 
on indictments taken before the ſheriff in his torn they may 
proceed. Hale's Pl. 168. | oF 


Or 


them over this 
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Dx before other late our juſtices] This is founded on the 

I H. 6. c. 6. which enacts, that no indictment, plea, ſuit 
or proceſs ſhall be diſcontinued by a ne commithon ; but 
the juſlices in ſuch new commiſion, after they ſhall have he 
records of the ſame pleas and ptoceſſes before them, ſhall haye 
power. to continue the ſaid pleas and proceſſes, and to hear 
and determine the ſame, as the former juſtices might have 
Aud ie make and continue proceſſes] This is by wenire, 
diftringas, capias, or exigent, as the cafe ſhall be. And it 
differs from a warrant, as a Warrant is only to attach and 
convene the party before indictment, and may be either in 
the name of the king or of the fultice ; but the proceſs if. 
ſues aſter indictment, and muſt be in the name of the king 
only. Dali. Co 193- 22 4 - "$ 


, Uniil they can be taken, ſurrender themſelves, or be out- 
. proceſs is iſſued to this end, that either the 
2 all come in, to anſwer and to be juſtified by the law. 
or, for bis contumacy, be deprived of the benefit of the law 
Lamb. 52. ET i 


Or be outlawed} It is obſervable that the power of the 
Juſtices of the peace ſtops here, ſo that they cannot make 
out a capias utlagalum, but the outlawry muſt be cer- 
tified into the King's Bench. Lamb. 521, 2 H. H. 52. 
But by the 12 Co. 103. Thofe who have power to award 
proceſs of outlawry, have alſo a power to award a capias ut- 
lagatum, as incident to their authority and juriſdiction. 
© Hear and determine] This power was firſt given them by 
the 18 Ed. 3. fl. 2. c. 2. and afterwards confirmed and en- 
larged by divers other ſtatutes. 
But this clauſe doth not in propriety make the juſtices of 
the peace juſtices of oyer and terminer, becauſe that is a 
diſtin commiſſion; and therefore a ſtatute limiting an of- 
fence to be heard and determined before juſtices of oyer and 
terminer, does not give the power therein to juſtices of the 
peace. Hals Pl. 165. | . 

And thereupon it is faid, that though they have power to 
hear and determine felonies, they cannot deliver a perſon 
ſuſpected thereof by proclamation. (as juſtices of gaol- de- 
N until an inquiſition taken; but if an inquiſition 
be taken, and an ignoramus found, it ſeems they may deli 
him. 2 H. H. 47 | 8 1.5 3 All 
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Alſo, though commiſſioners of oyer and terminer may in» 
di& and try at the ſame ſeſſions, it has been ruled otherwiſe 
in caſe of juſtices of the peace, unleſs by conſent : but cer- 
tainly conſtant uſage and learned opinion muſt give that ex- 
ſition upon thoſe reſolutions, that it muſt extend only to 
pular actions or indictments for mildemeanors, and not in 
caſes of felony. 2. H. H. 48. CE Is. 


5 By fines, ranſoms, amerciaments, forfeitures, and other 
means—to chaſliſe and pun;/h] Hereby the juſtices are armed 
with far more ample authority and power than the ancient 
conſervators of the peace were; for they had no power to 
convene the offender before them, nor to examine, hear, or * 
determine the cauſe, nor to puniſh, except in ſome few 


caſes. Dalt. Co 6. ets | 


If a caſe of difficulty ſhall happen to ariſe] That is, a dif- 
ficulty in point of law. Crom. 6. 


** 
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Then let judgment in nowiſe be given] Nevertheleſs if they 
chooſe to proceed without the judge's advice, their. judg- 
ment is not void ; but ſtands 4 and effectual, till it = 
reverſed by a ſuperior court, _ 50. | 


At certain days and places) That is, when they hold 
their ſeſſions, which they are required to do by ſeveral 
ſtatutes, | 4 


Laſh, we have aſſigned you the aforeſaid A. B. keeper of 
the rolls] This is * — oſ - Ky H. . ti T — 
enacts, that the lord chancellor ſhall, by commiſſion, aſſign 
uch perſon to be cuſlas rotulorum as the king ſhall by writing 
under his hand appoint. 5 wu 


1 II, Qualification of Fuſtices of the Peace. 


On renewing the commiſſion of the peace, a writ of de- 
dimus poteſtatem is iſſued out of Chancery to take the oath. of 
tim who is newly inſerted, which is uſually in a ſchedule 
annexed ; and to certify the ſame into that court at ſuch a day 
8 the writ commands, Unto which oath are uſually an- 
nexed the oaths of allegiance and ſupremacy, Lamb. 53. 
The form of which oath of office, at this day, is as fol- 
„ "Re | \ | 
* You ſhall ſwear, that as juſtice of the peace in the 
J of S. in all articles in the king's commiſſion to 1 a 
jou directed, you ſhall do equal right to the poor and to 
Vor. II. (25.) * n 
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4 the rich, after your cunning,” wit, and power, and after 
the laws and cuſtoms of the realm, and ſtatutes there 
% made; and ye ſhall not be of counſel of any quartel 
<« hanging before you; and that ye hold your ſeſſions after 
« the form of the ſtatutes thereof made. And the iſſues, 
< fines, and amerciaments that ſhall happen to be made, and 
ct all forfeitures which hall fall before you, ye ſhall cauſe to 
« he entered without any concealment (or embezz].ya)aid 
« truly ſend them to the king's exchequer.. YeThall no 
« let, for gift or other cauſe, but well and truly ye ſhall & 
& your office of juſtice of the peace in that behalf; ang that 
« you take nothing for your office of juſtice of the peace to 
4 he Shine. but of the king, and fees accuſtomed, and coſt; 
« limited by ſtatute. And ye ſhall not direct, nor cauſe to 
ebe directed, any warrant (by you to be made) to the par. 
« ties, but ye ſhall direct them to the bailiff of the (aid 
county, or other the king's officers or miniſters, or other 
« der perſons, to do execution thereof: So help you 
e Wes n | 
This oath appears be founded on the ſtatute of the 13 f. 
2. c. J. by which it is enacted, That the juſtices ſhall be 
ſworn duly, and without favour, to keep and put in execution 
all the ſtatutes and ordinances touching their offices, 
And by the 1 G. 3. c. 13- / 2. Thoſe who have once 
taken the oaths under a writ of dedimus poteſſatem, ſhall not 
be obliged, on the iſſuing of a new commiſſion, to ſue out 
br have any other dedimrs potefiatem from the clerk of the 
crown. But the clerk of the peace, or his deputy, ſhall, on 
every new commiſſion being iſſued, prepare a parchment roll 
with the oath anne ed to and uſually taken under the faid 
writ of dedimus pote/iatem ingroſſed on ſuch roll, and ſhall 
adminiſter without fee to ſuch juſtices the: oaths in ſuch roll 
ſpecihed ; which juſtices, after having taken the faid oaths, 
ſhall ſubſcribe their names on the ſaid parchment roll: and 
ſuch roll ſhall be kept among the records of the ſeſſions, 
Oaths to beta- © But by the 7 G. 3. c. 9. Perſons appointed or to be ap- 
ken ant fub- pointed juſtices, by any commiſſion granted by his pre- 
ſcribed but once PO I | har S at þ . 
in a reign. ſent majeſty, and who have taken the oaths mentioned in 
| | x G. 3. and ſuch juſtices as {Malt be appointed by his majeſty's 
frecaliors who ſhall have —_ and ſubſcribed the faid 
oaths, ſhall} not be obliged, during the reſpective reigns 
in which « ſuch oaths wal or e — es and 
fubſcribed, to take and ſubſcribe the ſame oaths by reaſon of 
tuch perfons being again appointed juſtices by any fub- 
ſequent commiſſion, which ſhall be granted during any ſuch 
teign reipectively. r TY TO 7, 5 
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* By the 18 C. 2. c. 20. Every perſon, before he ſhall bg 
capable of acting as a juſtice of the peace, ſhall take and 
ſubletibe un oath of qualification with reſpect to eſtate, as 
drected by this act: which oath is given in the ſecond ſec- 
tion of this trele. ce RL | e 

And every juſtice ſhaj}, within fix months, take the oaths 
of allegiance, ſupremacy, and abjuration, and he ſhall 
make and ſubſcribe the declaration againſt tranſybſtantiation, 
in one of the courts at Meſiminſter, or at the general or 
quarter-ſeffions of the place where he ſhall be or reſide, as 
other perſons qualifying for offices, 8 | 


V. Fees to be taken by them, 


By the 26 C. 2. c. 14. it is enacted, That the juſtiees at Table of feet, 
Mſidſummer ſeſſions 1753, ſhall make a table of the fees to 2 to the 
be taken by clerks to juſtices of the peace, within the county, 9 A. 
city, or diyiſion, for which ſuch general quarter- ſeſſions are 
tell; which table of fees being approved by the juttices at 
the next ſuceeeding ſeſſions, with ſuch alterations as the 
juſtices there ſhall think proper, ſhall be laid before the 
judges at the next aſſiaes, who ſhall confirm the ſame, with 
ſuch alterations, additions, or abatements as to them ſhall 
appear juſt and reaſonable. And it ſhall be lawful for the 
aid juſtices of the peace: in their reſpective quarter - ſeſſions, 
from time to time to make any other table of fees ; and, 
after the ſame ſhall have been approved by the next ſucceed - 
ing felons” to lay the fame before the judges at the next 
aſtzes, who may ratify the fame in like manner; but na 
1 2 ſhall be of any validity till conficmed by the 
judges. ſ. 1, a 

ad if after three calendar months from the time that Penalty on tak, 
ſuch table of fees is made and ratified, any juſtice's clerk ing more than 
ſhalldemand or take any other or greater foe than is ascertained am Vare 
and confirmed as aforeſaid, he ſhall forfeit 200, to him wha 

ſhall fue in three months. / 2, 4. „F 

The ſaid table of fees, made and confirmed as aforeſaid, Copics thereof 
Ihall de depoſited with the-clerk of the peace, 'who ſhall to be bung up ia 
cauſe true capies thereof to be kept conſtantly in à con- * conſpicuoum 
ſpieuqus part of the room where the ſeſſions are held, on 7928 
pan of forfeiting 100. for each offence,  /; 3, 

Aud by the 27 C. a. c, 16. /. 4, Phe table of fees to How ſettled in 
be taken by the clerks to juſtices of the peace for Middleſex, Middleſex, 
lied ſhall be in like manner ſettled by the juſtices of that” 
bal R 
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county, ſhall be confirmed by the two lord chicf-juſtces ang, 
the lord chief-baron, or any two of them. 

Their fees are alſo limited and aſcertained in many caſes 
by ſtatute, as will particularly appear under their, reſpectiye 
titles in this work. The following words are therefore 
aptly introduced in their oath of office: © And that you take 

nothing for your office of juſtice of the peace to be dont, 
4 but of the king, and fees accuſtomed, aud coſts linuted 
« by ſtatute. Has 


4 


V. General Directions relating to Tuflices of tl; 
Peace. 
A juſtice ond juſtices of the peace ought not to execute their office in 
not be a PIY- their own Cauſe : they ſhould. cauſe. the offenders to be con- 
vened or carried before ſome other juſtice of the peace, or 
defire the aid of ſome other juſtice being preſent. Dali. 
It is imprudent Ang in many caſes, it is equally unjuſt and imprudent for 
| ogy nt a magiſtrate to act in his own 1 To which purpoſe 
Uigrate ta ad the advice of lord Coke is applicable, who, upon the occ:- 
his n ſion of mentioning a certain judge, who made a ſettlement 
cauſe. of his eſtate which was void in law, and brought an action 
l | in his own-name, which all the other judges, of his own 
|  _ſhewing in the count, were of apinion did not lie, makes 
2 this obſervation, that it is not ſafe for any man (be he 
N never ſo learned) to be of counſel with himſelf in his own 
ö | cCauſe, but to take advice of other great and learned men; 
E and the reaſon he gives is, that men are generally more 
mow in their pwn concerns, than in thoſe. of other people. 
1 inſt. 377. * 
* AD 9 of Hereford was laid by the heels, for fitting 
in jud in a cauſe where he himſelf was leſſor of the 
ns plainti in ejectment, though: by the charter be, was the ſor 
Judge of the court. 1 Sal . 
M. 16 G. 2. Between the ,Pariſhes of Great Chart ou 
. ..» Kennington: Two juſtices of peace made an order of fe. 
moval, which was quaſhed at the ſeſſions, becauſe one of tht 
juſtices was an inhabitant. of the pariſh from whence tit 
pauper was removed. On debate it was inſiffed, that „a 
13 & 14 C. 2. c. 12. gives the power to any two juſtices o 
- Ptace:; and ſo has been the practice. A the, inſtance a 
corporations where there are but two juſtices of peace, ® 
one pariſh, was inſiſted on; and beſides there lay an appeal 
But the court held that this was a judicial act, and the pay 
Interen 
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:ntercſted is tacitly excepted. Lord Raymond, who lived in 
the pariſh of Abbor”s Langley, went off the bench, when 
one of theit orders came before the court. They ſaid the 
ractice could not overturn ſo fundamental a rule of juſtice, 
45 that a party intereted could not be a judge. And by the 
court: No rule of law or reaſon is more eſtabliſhed, than 
that a judge N to ſtand d:i/intereſted. Str. 1173. | 
H. 3 Ann. The caſe of Foxham tithing, in the county of 
Wilts: A juſtice of the peace was ſurveyor of the high- 
ways; and a matter which concerned his office coming in 
queſtion at the ſeſſions, he joined in making the order, and 
his name was put in the caption, By Holt chief-juſtice : \ 
It ought not to be; as if an action be brought by my lord 
chief-juſtice Trevor in the court of Common Pleas, it muſt 
be before Edward Neill, knight, and his affociates, and not 


- 


before Thamas Trevor, &c. And it was quaſhed, 2 Sack. 


wr | | 
Fer, in ſome caſes, it ſeems juſtifiable for a juſtice to act Though, in 
in his own cauſe; as when he ſhall be affaulted, or (in the ſome caſes, it 
doing his office eſpecially) ſhall be abuſed to his face, and no gi be neceſ- 
other juſtice preſent with him ; then, it ſeems, he may com- _ 75 


mit ſuch offender till he ſhall find ſureties for the peace, or 


I behaviour, as the caſe'ſhall require; but if any other 


| ice ſhall be preſent, his aid ſhould be defired. Dat. 


E174 Sw. 420 4. : 
By the 16 G. 2. c. 18. (which probably. originated from But by the 16 


the determination in the caſe of Great Chart and Kennington G. 2. they may 


above ſtated) the juſtices of the peace are authoriſed” to do ah many Par 


all things appertaining to their office, ſo far as they relate to ſuch as taxes, 


the laws for the relief, maintenanee, and ſettlement of the levies, rates, &c. 
poor; for paſſing and puniſhing vagrants; for repair of the the — 
highways; or to any other laws concerning parochial taxes, * 
levies, or rates ; notwithſtanding they are rated, or charge 
able with the rates within any place affected by ſuch their 
acts. Provided that this ſhall not empower any juſtice, for 


any county At large, to act in the determination of any ap- 


| peal to the quartet- ſeſſions of ſuch county, from any order, 


matter, or thing, relating to any ſuch pariſh, townthip, or 


place where ſuch juſtice is ſo charged or chargeable. _ 


Where a juſtice ſhall exceed his authority in granting ge 


warrant, the officer muſt execute it, and he is indemnihed quir -d in exe- 


for ſo doing; but if it be a caſe wherin he has no Juriſdiction, cuting a juſ- 
or in a matter whereof he has no cognizance, the officer ue warrant. 
ought not to execute fuch warrant ; for the officer is bound 

to take notice of the authority and juriſdiction of the juſtice, 


Cre. Car. 394. 10 Co. 76. 
a | F 1 Thus, 
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: Thus, if a juſtice ſhall fend à warrant to a conſtable to 
take up a perſon for ſlander; or the like; the juſtice having 
no juriſdiction in ſuch caſes, the conſtable ought to refule 

the execution of it. vd, b. 1. c. 7. 

But by the 24 G. 2. c. 44. If the officer ſhall, in fix day, 
after demand, grant to the party complaining the peruſal and 
copy of the warrant, he ſhall not be liable to any action, but 
the juſtice only. 

Party cugbt to r 
be ſammoned for that purpoſe ought to be ſummoned ; and if the juſtice 
 Ddbeard, 8 ſhall proceed — a perſon without ſummoning him, i: 
would {ant emeanor in him for which an —_— 
would he. 1 Salk. 181. Str. 678. 

But before an information is granted, the court will re. 

quire that the conriction be removed before them. Sir. 


15. 
* 11 G. 2. 1 The defendant, 2 juſtice 
of the peace, was convicted, on an information, for 2 con- 
viction by him made of an alchouſe-keeper, who was never 
fummoned or heard. It was moved, as of courſe, to di- 
penſe with his appearance. This was oppoſed, without 
fome reaſon given, or affidavit made. And upon debate the 
court reſolved, it was not of courſe ; and the defendant zf- 
terwards appeared in Str. 1088. 
Kefafing to Af. 9 G. X. Tedd and Others. By the 6 G. c. 21. 
— 4 er BE} juſtices have a juriſdiction given them, in ſome cates, to 
brizec them. kreceive an information, and make their determination, upon 
2 ſeizure of brandy. Upon information exhibited by the of- 
ficer of the cuſtoms, the fact appeared not to warrant the 
feizure 3; but the juſtices, in favour of the officer, refuſed to 
diimiſs the the information, fo as the owners might have ther 
brandy V again. And now 2 mandamus was moved for, to 
IRE Sonny which was grantcd 
v. Ser. 5 
— H. 7 G. X. Newton and Others. By the 1 G 
exſcrenonaty 13. 11. r — whe de 
power zo ®op oaths before them; and if they do not appear, then on ot 
s dach fun the juſtices the am: 
reiafing to 2d. Of ſerving mons, the 1 are to certify 
manzſter an 032k to the quarter-fethoms, where if the party does not appear i 
1 1 Te 
Pee — and iCecd their frn- 
tee finding afterwards that the party w 
2 2 norm pregnant | 
— 2 — proſecutor his c d 
the ſervice of ſuch ſummons, that the matter migbt go 99 
further. And upon motion ganz tuen for an infer 34th 
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the court declared, that the juſtices had no diſcretionary 
power to reſuſe to put the act in execution, and therefore 

granted an information agalnſt them. Sir. 4 33. 

In all caſes here juſtices may bear and determine out of To make a re- 
ſeſſions (via. on their own view; or confeſſion, or oath Eo * 
witneſſes) they ought to make a record in writing, under 5 1 
their hands, of all the matters and proofs; which record, 
notwithſtanding, in many caſes they may keep by them. 


alt. c. 115. | | 
E if, — ſuch conviction, the offender is to be fined To eſtreat fines. 
to the king, then the juſtices are to eſtreat ſuch fine, and to 
{end the eitreat. into the Exchequer, whereby the barons of 
the Exchequer may cauſe the laid fine or forfeiture to be 
levied for the king's uſe. Deg/t. c. 115. | 
It ſeems that aaciently no one juſtice could legally make ft ſcents now 
out a warrant for an offence againſt a penal ſtatute, or other 3 that on 
miſdemeanor, cognizable only by a ſeſſions of two or more [2 a, 
juſtices ; for one juſtice has no juriſdiction of ſuch offence, warrant for an 
and regularly thoſe only who have juriſdiction over a cauſe Aru gain 
can award proceſs concerning it; yet the long, conſtant, * tte. 
univerſal, and uncontrolled practice of juſtices of the peace, 
{-ems to have altered the law in this particular, and to have 
given them an authority in relation to ſuch arreſts, not now 
to be diſputed. 2 Haw. 84. 
But as the authority of juſtices of the peace is by the ſta- 
" tute law, and no ſtatute has expreidly given them ſuch power 
(ualcis in ſpecial caſes, which operate 2gainſt,-rather than 
eſtabliſh, 2 general power]; it ſeems beſt in ordinary caſes, 
and more coaſonant to the practice of the ſuperior courts, to 
ile a ſummons againſt the offender, and not 2 warrant, in 
the firſt inſtance ; unleis in cafes of fciony, or where the 
offender in other reſpects io ſuffer corporal puniſhment. | 
As moſt of the buſineſs of a juſtice of the peace conſiſts Not to truſt ts 
in the execution of givers ſtatutes, which cannot be ſatisfac- rad, 22d 
torily abridged, it will be {feſt for the juſtices to have an 
eye to the ſtatutes at large: for, as lord Cate obſerves, 
adridgments are of good and neceſſary uſe to ſerve as tables, 
but not to ground any opinion, much leis to proceed ju- 
Gcially upon them. Dal. c. 3. 
oa for juſtices to truſt altogether to the 
care and judgment of their clerks, in drawing warrants and 
other inftruments ; much leſs to the (Kill — 
in making copies of orders, and the lice : it is rather adv iſe- 
able to have good printed forms ; and, inſtead of copies to 
Snopes pecan to make out Guplicatcs. 3 Bara, 
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V. Their Puniſhment for Omiſſon of Duh. 


— miſbe- If a juſtice of the peace will not, on complaint to hin 
Oy made, execute his office, or if he ſhall miſbehave in his 
| office, the party grieved may move the court of Kino' 
Bench for an information, and afterwards may apply to the 
court of Chancery to put him out of the commiſſion, 
Crom. 7. 2 Ath. 2. 
But the moſt uſual way of compelling juſtices to execute 
their office, in any caſe, is by writ of mandamus out of the 
King's Bench. 
In what caſes By the 24 G. 2. c. 44. / 7. Where the plaintiff, in an 
double coſts are action againſt a jultice, ſhall obtain a verdict, and the judge 
alle ed agaiuſt ſmall in open court certify on the back of the record, that 
Ok the injury for which ſuch action was brought was wilfully 
and maliciouſly committed, the ptaintiff ſhall have double 
coſts. * | 
Theyare punim- In the caſe of K. v. Miliams and Davis, E. 2 G. z. 
able if they act lord Mansfield declared, that the court granted an informa- 
from a corrupt tion againſt the juſtices, not for the mere refuſal to grant 
* licerces (which they had a diſcretion to grant or refuſe) but 
for the corrupt motive of ſuch refuſal. See this caſe at large 
under title ALEHOUSES. | 
In the caſe of XK. v. Filwrd and another, E. 26 G. 3. 
for granting an ale-licence, previouſly refuſed by other juſ- 
tices, upon good grounds, informations were granted. Durnf, 
and Eat. 692. 5 | | 
In actions brought againſt juſtices of the peace, for miſ- 
demeanor in the execution of their office, they are obliged 
to ſhew the regularity of their convictions ; and the infor- 
mations laid before them, upon which the convictions are 
grounded, muſt be produced and proved in court. 1 .. 
| Caf. 372. Hill and Bateman, 12 G. | 
Juices com- E. 9 G. 2. K. v. Symonds. An information was moved 
mitting an aſ- for againſt the defendant, for aſſaulting and beating the 
1 mayor of Jarmouth, being a juſtice of the peace, in the exe- 
cution of his office. On ſhewing cauſe, the queſtion was, 
Whether the defendant could juſtify, the mayor having 
ſtruck him firſt, By lord Hardwicke, chief-juſtice : He may 
juſtify it; for though a magiſtrate is protected by the Jaw 
whilſt he is in the execution of his office; yet, in this in- 
ſtance, he has forfeited that protection, by _— 4 
breach of the peace himſelf. Caſ. temp. lord Hardwitts, 
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E. 8 G. K. v. Okey. On a motion to file an information 
apainf the defendant (who was a ſtice of peace) for ſend- 
ing the proſecutor to the houſe of correction without ſuffi- 
cient cauſe; the rule was, that he ſhould ſhew cauſe on 
ſuch a day, why the information ſhould not be filed; and 
now he ſhewed for cauſe, that the proſecutor was ſervant to 
I. R. who complained to the defendant, that his ſaid ſer- 
vant was ſaucy, and gave his (the maſter's) horſes too much 
corn. The court held this not ſufficient cauſe to ſend a man 
to the houſe of correction; therefore leave was given by the 
court to file an information againſt the juſtice of peace. 
8 Med. 46. | 


VII. Their Indemnity and Protefion in the due Exe- 
cution of their Office, IL 


A juſtice of the peace is not to be ſlandered or abuſed ; & juſtice is not 
as appears 17 the following caſe. MH. 11 G. Alien and A i 
Blagrave. The plaintiff declared, that he was a juſtice of a 75 

the peace, and that upon a col/oquium of him and the exe- 

cution of his office, the defendant faid, 1 ou are a raſcal, a 

villain, and a liar. After verdict for the plaintiff it was 

moved, in arreſt of judgment, that theſe words are not ac- 

tionable. It was urged for the plaintiff, There is a great 

difference between magiltrates and common tradeſmen : 

words of the latter muſt affect them in their particular way 

of dealing; but any thing that tends to impeach the credit of 
the former is actionable: and although an indictment might 

not lie for theſe words, as perhaps not tending to a breach 

of the peace, yet nevertheleſs they are actionable ; for in 

many caſes words are actionable which are not indictable. 

After conſideration, Pratt, chief-juitice, delivered the opi- 

nion of the court, That though ra/cal and villain were un- 
certain, yet being joined with /iar, and ſpoken of a juſtice 

of the peace, they imported a charge of acting corruptly and 

Partially, and therefore there ought to be judgment for the 
plaintiff, Str. 617. IL. Raym. 1396. | F 
And in the cafe of Kent and Pococt, T. 15 G. 2. The 
following words, ſpoken of a juſtice of the peace in the exe- 
cution of his office, and relating thereto, were held action- 
able, viz. Ar. Kent is a rogue. Str. 1168. | | 
And in the caſe of X. v. Reveh, E. 7 G. The defendant A perſon may 


* 
* * 


Was indigtea, for ſaying of Sir Edward Lawrence, a juſtice be indicted for 


of the peace in the execution of his office, You are d rogue 1.1 ER af 
and a liar, It was moved, after verdict for the king, in a jutice in the 
; arreſt execution of his 
| oflice, 
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arreſt of judgment, that though the juſtice might have con. 
_ mitted him for the contempt, yet the words are not indig. 
able, ſince it is not to be preſumed they would provoke the 
juſtice to a breach of the peace, which is the reaſon why in- 
dictments have been held to lie for words. But by the 
court: The allowing that he might be committed, ſheys 
they were indictable. It is true, the juſtice may make him. 
felf judge, and puniſh him immediately; but if he thinks pro. 
per to proceed leſs ſummarily, by way of indictment, he may, 
The true diſtinction is, that where the words are ſpoken in 
the preſence of the juſtice, there he may commit; but if 
behind his back, the party can be only indicted for a breach 
of the peace. Judgment for the king. Str. 420. 
But an informa» T. 14 G. 2. K. and Poceck. An information was moved 
tion was denied for againſt the defendant, on account of words ſpoken of 
— Mr. Kent, a juſtice of the peace. And the affidavit ſtated, 
2 juſtice not in that in a converſation about a warrant, granted by Mr, 
the execution of Nent, the defendant aſked if Mr. Kent was a ſworn juſtice; 
lu office. and being anſwered, To be ſure he was, or he would not act; 
23 the defendant replied, I he is a ſworn juſtice he is a rogue, 
and a foreſworn rogue, To this it was objected, that the 
words were not ſpoken to him in the execution of his of- 
fice, but only in relation to what he had formerly done: 
and by the court, There ought to be no information; it i 
not the ſame inſult and contempt as if ſpoken to him in the 
execution” of his office, which would make it a matter in- 
dictable. Str. 1157. 5 

But though an information or indictment might not lie, it 
does not follow but that the words were a#tonable. 

In the next place, a juſtice is not puniſhable at the ſuit of 
the party, but only at the ſuit of the king, for what he does 
as judge, in matters which he has power by law to hear and 
determine without the concurrence of any other ; for regu- 
larly no man is liable to an action for what he does as judge: 
but in cafes wherein he proceeds miniſterially, rather than 
judicially, if he acts corruptly, he is liable to an action at 
the ſuit of the party, as well as to an information at the ſuit 
of the king. 2 Haw. 85. | 

E. 32 G. 2. K. v. Benjamin Cox, Eſq. The court 
granted a rule for the defendant, à juſtice of peace for the 
county of Middleſex, to ſhew cauſe why an information 
ſhould not be granted againſt him, for refuſing to receive 
an information regularly and duly laid before him, againſt 2 

| baker for exerciſing his trade on a Sunday, contrary to flat. 
29 C. 2. c. 7. for the better obſervation of the Lord's Dax. 


Mr. C. 
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Mr. C. giving it as a reaſon for his refuſal, That the juſ- 


tices of Middleſex, and of Weſtminſter, had come to ſuch an 


agreement amongſt themſelves, not to receive ſuch in- 


formations. After hearing the arguments of the counſel on 


both ſides, on ſhewing cauſe for and againſt this rule, the 


court diſcharged the ſame with coſts. Lord Mansfield : 
The complaint now appears to have been founded on a miſ- 
repreſentation of the fact: for the affidavit charges this juſ- 
tice of the peace to have refuſed receiving the information 
and that he told them that the juſtices had come to an agree- 
ment © not to grant warrants againſt perſons for baking on 
a Sunday,” whereas it now appears that he did hear the 
charge ; and that it was not baking in general on a Sunday, 
but baking pies, puddings, and meat = dinner; not ſaying 


2 word about bread, which is the buſineſs of a baker's ordi- 


nary calling. And he told them, That this fort of baking 


of drefling meat on a Sunday was not, in his opinion, and in 
the opinion of the reſt of the juſtices, an offence within the 


ſtatute. I am not ſatisfied that their opinion was wrong. 
And if he really judged it not to be within the proviſion of 
any law, and had conſulted his brethren, who thought ſo 


too, the court would never grant an information againſt 
him, even though ſuch an opinion had been erroneous.. 


Denniſon, Foſter, and Hilmot, juſtices, gave their opinions 
at large, and concurred with the chiet-juſtice. By the 
court: Let the rule to ſhew cauſe why an information 
ſhould not be granted againſt the defendant, be diſcharged 
with coſts. Burr. Mansf. 786. | 


And in the caſe of K. v. Young and Pitts, E. 31 G. 2. 


Wherein a motion was made for an information againſt two 


juſtices, for arbitrarily, obitinately, and unreaſonably re- 


tuſing to grant a licence to one Henry Day, to keep an inn 
at Everſley, Hilts ; the court ſaw no ground for a criminal 
charge againſt theſe juſtices, and the rule was unanimouſly 
diſcharged with coſts. Lord Mansfield declared, that the 
court of King's Bench has no power or claim to review the 
reaſons of juſtices of the peace, upon which they form their 
judgments in granting licences, by way of appeal from their 
judgments, or over-ruling the diſcretion in that behalf in- 
truſted to them : but if'it clearly appears that they have 
been partially, maliciouſly, or corruptly influenced in the ex- 
erciſe of this diſeretion, and have conſequently abuſed the truſt 
repoſed in them, they are liable to proſecution by indictment 


or information ; or even, Pour by action, if the malice _ 


be very groſs and injurious. He declared, however, that 


he 


587 


588 Juſtites of the Peace. 

| he ſhould always lean towards favouring them; unleſs par. 

tiality, corruption, or malice ſhould clearly appear. If their 

judgment is wrong, added he, yet their heart and intentions 

pure, God forbid that they ſhould be puniſhed. Bur- 

Mansf. 556. | | I ; 

Juſtices, whoſe In the caſe of the duke of Norfolk, H. 30 G. z. lord 

1 Kenyon declared, that, however magiſtrates may miſtake the 

able to a cri- law, yet if they act with pure intentions, and not from an 

minal informa- Corrupt or occaſional motives, but mean to diſtribute jut- 

dion. tice fairly and impartially, they are not liable to a criminal 

information for what they do, | 

And in the caſe of X. v. Palmer, and Baine, eſquires, 

and Others, E. 1 G. 3. Upon ſhewing cauſe why an in- 

formation ſhould not be granted againſt two juſtices of the 

peace and others, for a miſdemeanor, relating to the con- 

viction of a poacher, and the circumſtances attending it; 

the court, on conſideration of the affidavits, diſcharged the 

rule, as to all the defendants ; with coſts to be paid to the 

juſtices, but without coſts as to the others. And they were, 

upon this occaſion, moſt explicit in their declaration, that 

even where 2 juſtice acts illegally (which however was not 

the preſent caſe), yet if he has acted honeſtly and candidly, 

without oppreſſion, malice, revenge, or any bad view or ill 

=_ intention whatſoever, the court will never puniſh him in 

4 | this extraordinary courſe of an #7/:7mation ; but leave the 

party complaining to their ordinary legal remedy or method 

| of proſecution, by action or by :4/{ment. Pur. Mansf. 1162. 

8 V. 11 G. K. v. Nicho!lz. A motion was made for leave 

E . to file an information againſt the defendant, who was mayor 

N of Stafford, and a juſtice of peace, for his neglect of public 

| 1 in denying a warrant to the proſecutor, who was 

aten by one T. S. A rule was made to ſhew cauſe, &c. 

It was now moved to diſcnarge that rule, becauſe the mayor 

had ſeveral people then b:fore him to be examined concern- 

ing a riot which happened on that day ; and it being late at 

night, he deſired them to come the next day, which is, the 

' denial of which the proſecutor now complained. So the 

rule was thereon diſcharged, becauſe the mayor had done 

what juſtice he could; and the intent of the procuring this 

rule was to bring him into diſgrace, and to influence the 

corporation againſt him; therefore the proſecutor was or- 
dered to pay the coſts of the motion. 8 Mod. 337. 

So in the caſe of K. v. Fackſon and Another. ( Durnf. & 
Eafl. 653.) By the court: Wherever magiſtrates at up- 
rightly, though they may miſtake the law, no information 
will be granted againſt them, * 

| | | U 
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But, if they act improperly, - knowingly, information 
ſhall be granted, as in the caſe of K. v. Holland and au- 


other, 27 C. 3. 


And no juſtice ſhall be liable to be puniſhed both ways, Juſtices not to 
that. is, criminally and civilly; but before the court will | news; 


grant an information, they will require the party to relin- cFimin 8 


quilh his civil action, if any ſuch is commenced. And even civilhy. 
in the caſe of an indictment, and though the indictment is 
actually found, the attorney-general (on application made to 
bim) will grant a ol? proſequi upon ſuch indictment, if it 
appear to him that the proſecutor is determined to carry on 


à civil action at the ſame time. Burr. Mans. 719. K. and 


Ficid inn, H. 32 G. 2, | 5 
Alſo. by the 7 Fac. c. 5. If any action ſhall be brought 


againſt a juſtice for any thing done by virtue of his office, 


he may plead the general iſſue, and give, the ſpecial matter 
in evidence; and; if he recovers, he ſhall have double colts. 
And by the 21 Fac. c. 12. Such action ſhall not be laid 
but in the county where the fact was committed, 
And by the 24 C. 2. c. 44. No writ ſhall! be ſued out No ſuit to be 
againſt, or copy of any procels at the ſuit of a ſubject, ſhall 3 ; 
be ſerved on any juſtice, for any thing done by him in the f after ane 

execution of his office till notice in writing ſhall have month's notice. 
been given to him, or left at his uſual place of abode, by the 


attorney for the party, one month before the ſuing. out, or 


ſerving the ſame ; containing the cauſe of action, and in- 


dorſed with his name and place of abode; for which he ſhall 
be intitled to a fee of 205. and no more. . 1. 


" * 


© 


And unleſs it is proved upon the trial, that ſuch notice 
was given, the juſtice ſhall have a verdict and coſts. .. 3, 
And by the fame ſtatute, /. 2. The juſtice may at any The juſtice may 
time, within one month after ſuch notice, tender amends to tender amends. | 
the party complaining, or to his attorney; and if the ſame 
is not accepted, he may plead fuch tender in bar to the ac- 


_ tion, der with the plea of not guilty, and any other 
plea wit 


th leave of the court; and if upon iſſue joined, the 
jury ſhall find the amends tendered to have been ſufficient, 


they ſhall give a verdict for the defendant ; and in ſuch caſe, 


or if the plaintiff ſhall be nonſuit, or diſcontinue, or if judg- 
ment be given for the defendant upon demurrer, the juſtice 
ſhall be intitled to the like coſts as if he had pleaded the 
general iſſue only, And if the jury ſhall find that no amends, 


or not ſufficient, were tendered, and alſo againſt the defen- 


dant on ſuch other plea, they ſhall give a verdi& for the 
plaintiff, and ſuch damages as they ſhall think proper, 
waich he ſhall recover with coſts. /. 2. If 
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or pay money 


into court. 


Juſtices of the Peace. 

If the juſtice ſhall negle& to tender amends, or ſhall hays 
tendered inſufficient, before the action brought, he may, by 
leave of the court. before iflue joined, pay into court ſuch 
ſum as he ſhall ſee fit ; whereupon ſuch proceedings and 
judgment ſhall be had, as in other actions where the defen. 
dant is allowed to pay the money into court. /. 4 | 

And no evidence hall be permitted to be given by the 
plaintiff on trial, of any cauſe of action, but ſuch as is con- 
tained in the notice. /. 5. 

And no action ſhall be brought againſt any conſtable or 
other officer, or any perſon acting by his order and in his 
aid, for any thing done in obedience to the warrant of g 
Juſtice, till demand hath been made, or left at the uſual 
place of his abode, by the party, or by his attorney, in 
writing, ſigned by the party demanding the ſame, of the pe- 
rufal and copy of ſuch warrant, and the ſame has been re. 
fuſed or neglected for fix days after ſuch demand: and if af. 
ter compliance therewith, any ſuch action ſhall be brought, 
without making the juſtice, who figned the warrant, defen- 
dant ; on producing and proving ſuch warrant at the trial, 
the jury ſhall give their verdict for the defendant, notwith- 
ſtanding any defect of juriſdiction in the juſtice. And if 
fuch action be brought jointly againſt the juſtice and con- 
ſable, on proof of ſuch warrant the jury fhall find for the 
conſtable : and if the verdict ſhall be given againſt the juſ. 
tice, the plaintiff ſhall recover his coſts againſt him, to be 
taxed in ſuch manner, by the proper officer, as to include 
ſuch coſts as the plaintiff is liable to pay to ſuch defendant, 


| for whom ſuch yerdict ſhall be found. /. 6. 


And by the fame ſtatute, /. 8. No action ſhall be brought 
againſt any juſtice for any thing done in the execution of 


his office, unleſs commenced within ſix months after the at 


committed, | 
Concerning other particulars relating to the very exten- 


ſive duty of a juſtice of the peace, the reader is referred to 


the particular heads in this performance which moſt eſſen- 
dally concern that magiſtrate. x | 
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